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PREFACE. 


In  absence  of  some  reasonable  inducement,  lawyers  can- 
not be  expected  to  burden  their  already  congested  shelves 
with  new  series  of  reports.  The  very  multiplicity  of 
reported  decisions,  however,  seems  to  furnish  a  field  for 
collections  of  cases  upon  special  subjects,  scattered  as  the 
individual  cases  are  through  the  volumes  of  reports,  official 
and  otherwise,  of  some  fifty  jurisdictions  in  this  country 
alone. 

It  goes  without  saying  that  we  are  living  in  an  age  of 
Electricity,  and  that  we  are  in  fact  just  entering  it,  for 
though  the  electro-magnetic  telegraph  has  been  in  successful 
oi)eration  over  forty  years,  the  telephone,  the  electric  light, 
the  electric  railroad  and  other  uses  of  electricity  as  a  motive 
power  date  back  considerably  less  than  half  that  time ;  and 
it  is  evident  that  the  importance  of  this  agency  is  only 
beginning  to  be  developed  and  appreciated. 

It  stands  to  reason,  even  without  practical  demonstration, 
that  in  connection  with  the  development  of  this  new  agent 
a  great  deal  of  litigation  must  have  arisen,  and  new  and 
vexatious  legal  questions  be  constantly  arising  and  reaching 
the  courts  for  decision.  Such  is,  indeed,  the  case ;  and  yet, 
although  some  text-books  have  been  published  relating  to 
the  whole  or  portions  of  the  subject,  no  attempt  has  been 
made  to  collect  the  decisions  for  convenient  reference,  with 
the  single  exception  of  Allen's  Telegraph  Cases,  published 
in  1873,  when  the  telegraph  was  the  only  electrical  device 
in  use. 

Meantime  a  large  number  of  important  decisions  have 
been  made.  And  it  is  purposed  to  collect  and  publish  them 
in  a  continuous  series,  beginning  with  about  the  year  1873, 
of  which  this  is  to  be  the  first  volume ;  the  others  to  follow 
promptly  until  brought  down  to  date,  and  then  as  cases 
shall  accnninlate,  which  it  is  believed  will  soon.be  at  the 
rate  of  a  volume  each  year. 


PREFACE. 


As  an  Ulus  I  ration  of  the  increase  of  litigation  on  this 
abject,  it  may  be  noted  that  Mr.  Allen,  searching  carefully 
Dr  all  decisions  except  patent  cases  (which  are  to  be 
xclnded  from  this  series  also)  adjudicated  in  the  courts  of 
Lmerica,  Great  Britain  and  Ireland  since  the  introduction 
f  the  telegraph,  in  about  1860,  and  aiming  to  publish  every 
ase,  however  unimportant,  in  any  way  bearing  upon  the 
abject,  found  only  eighty-one  cases. 

The  present  volume  covers  a  period  of  thirteen  years,  and 
ontains  one  hundred  and  fifty-five  complete  reports,  and, 
d  notes,  memoranda  of  over  thirty  additional  cases  decided 
uring  the  same  period,  all  in  the  United  States ;  while  for 
Volume  II  about  the  same  number  of  cases  has  been 
elected  from  the  adjudications  of  only  three  years. 

If  there  is  to-day  any  one  subject  of  prime  importance 
nd  interest  in  the  world  of  business,  of  commerce,  of 
ravel  and  transportation,  of  the  development  of  all  indus- 
ries,  and  of  common  life,  it  is  that  of  the  practical  uses  of 
lectricity.  And  if  there  is  any  unhackneyed  branch  of 
dgal  literature  it  is  that  relating  to  the  same  subject, 
i^or  these  reasons  this  series  of  reports  is  submitted  to 
he  legal  profession,  in  the  hope  that  it  will  be  useful. 

Particular  attention  is  called  to  the  annotations,  in  which 
ases  not  here  reported,  especially  earlier  cases,  are  referred 
0  in  appropriate  connection ;  and  the  index,  upon  which 
pecial  care  has  been  bestowed,  to  make  it  a  convenient 
leans  of  reference  to  the  contents  of  the  book  in  every 
mportant  detail. 

In  some  instances  parts  of  opinions  relating  to  practice 
.nd  other  matters  not  within  the  scope  of  this  series  have 
»een  omitted,  the  omission  being  indicated  by  stars. 

The  titles  of  cases  reported  in  this  volume  are,  where 
ited  in  subsequent  opinions,  printed  in  fvU^face  type. 

W.  W.  M. 

Troy,  N.  Y.,  August,  18W. 
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The  Western  Union  Telegraph  Company,  Appellant, 

V.  James  Buchanan,  Appellee. 

Supreme  Court  of  Indiana,  May,  1371, 

(85  Ind.  429.) 

Indiana  penal  statute.— Unrepbated  message. 

The  measure  of  damages  fixed  by  the  usual  printed  stipulation  in  telegraph 
blanks,  in  case  of  unrepeated  messages,  does  not  prevail  as  against  the 
statute  of  Indiana  (1  G.  &  H.  611)  imposing  a  penalty  of  $100  for  failure 
to  transmit  a  telegram. 

It  seems  to  be  gross  negligence  to  employ  an  operator  who  does  not  know 
the  names  of  the  telegraph  stations  upon  the  company's  line. 

Action  for  statutory  penalty.  The  facts  are  stated  in 
the  opinion. 

J.  E.  McDonald^  J.  M.  Butler  and  E.  M.  McDoncUd^  for 
appellant. 

J.  Buchanan^  for  appellee. 

Downey,  C.  J.:  This  was  an  action  brought  by  the 
appellee  against  the  appellant,  before  the  Mayor  of  Attica. 
In  his  complaint  he  alleges,  ''  that  on  the  23nl  day  of  Sep- 
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tember,  1869,  he  placed  in  the  hands  of  the  defendant's 
agent,  at  Attica,  Indiana,  the  following  message,  to  wit : 

Attica,  September  28, 1869. 
**  B.  B.  F.  Pierce,  Lebanon,  Boone  county,  Indiana : 
"  When  is  the  White  case  set  for  trial  ?    Answer. 

**  Jambs  Buchanan." 

^^  That  said  message  was  left  at  said  office  during  the  usual 
business  hours,  and  was  to  be  transmitted  to  said  Lebanon, 
Boone  county,  Indiana,  without  delay,  the  said  plaintiff 
paying  in  advance,  for  the  transmission  of  said  message,  the 
sum  demanded  by  the  agent  of  said  company  at  the  time 
he  delivered  said  message;  that  the  defendant,  without 
cause,  wrongfully  wholly  failed  and  refused  to  transmit 
said  message  at  all,  to  the  damage  of  the  plaintiff  one 
hundred  dollars,  which  has  never  been  paid,  either  in  whole 
or  in  part,  as  shown  per  exhibit  '  A,'  herewith  filed  and 
made  part  hereof ;  and  plaintiff  prays  that  he  have  judg- 
ment for  the  statutory  penalty  in  such  case  made  and  pro- 
vided, in  the  sum  of  one  hundred  dollars,  and  other  proper 
relief.*' 
The  exhibit  filed  with  the  complaint  is  as  follows  : 

'<  1869.  Western  Union  Telegraph  Co.,  Dr. 

'*  To  James  Buchanan  : 

'*  September  28— To  damages  and  penalty  for  not  transmitting  a  mes- 
sage, 9100." 

The  defendant  answered,  first,  by  a  general  denial ;  and, 
secondly,  ''that  she  has  now,  and  has  had  ever  since  her 
organization  as  a  company,  certain  proper  rules  and  regula- 
tions governing  and  controlling  her  agents,  in  their  duties 
as  employees  for  her,  in  all  transactions  incidental  to  the 
transmission  of  messages,  of  which  said  rules  and  regula- 
tions plaintiff  had  full  and  complete  knowledge  at  the  time 
he  pretended  to  deliver  the  message  referred  to  in  his  com- 
plaint, a  copy  of  which  rules  and  regulations  is  filed  in  this 
answer ;  that  plaintiff  handed  to  the  operator  of  said  com- 
pany the  said  message,  at  or  near  the  Bevere  Hotel,  in 
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Attica,  distant  from  her  office  one-fourth  of  a  mile,  request- 
ing it  forwarded  ;  that  plaintiff  did  not  contract  or  pay  for 
the  services  of  said  company  to  repeat  the  message,  as  by 
said  company  required,  so  as  to  avoid  and  secure  against 
mistakes  in  the  forwarding  of  his  message.  Said  defendant 
avers  that  said  company  did,  in  good  faith  and  without 
delay,  forward  the  said  message,  although  the  same  was  not 
delivered  to  the  said  company  at  her  office  at  Attica,  as 
required  by  law  and  the  rules  of  her  said  office  ;  that,  by 
mistake,  said  message  was  sent  to  Lebanon,  West,  and  did 
not  reach  Lebanon,  Boone  county,  Indiana ;  that  as  soon 
as  defendant  ascertained  that  a  mistake  had  occurred,  she 
paid  back  and  refunded  to  the  plaintiff  forty  cents,  being 
the  amount  paid  by  plaintiff  at  the  time  his  said  message 
was  handed  to  defendant's  operator  on  the  street;  that 
because  no  payment  or  contract  was  made  by  plaintiff  to 
have  said  message  repeated  j  said  mistake  occurred  ;  where- 
fore," etc. 

The  regulations  referred  to  in  the  answer  are  as  fol- 
lows: 

**  All  messages  taken  by  this  company  are  subject  to  the  following  terms : 
To  guard  against  mistakes,  the  sender  of  a  message  should  order  it  repeated ; 
that  is,  telegraphed  back  to  the  original  office.  For  repeating,  one-half  the 
regular  rate  is  charged  in  addition.  And  it  is  agreed  between  the  sender  of 
the  foUowing  message  and  this  company,  that  said  company  shall  not  be 
liable  for  mistakes  or  delays  in  the  transmission  or  for  non-delivery  of  any 
unrepeated  message,  beyond  the  amount  received  for  sending  the  same ;  nor 
for  mistakes  or  delays  in  the  transmission  or  delivery  or  for  non-delivery 
of  any  repeated  message  beyond  fifty  times  the  sum  received  for  sending 
the  same,  unless  speciaUy  insured ;  nor  in  any  case  for  delay  arising  from 
unavoidable  interruptions  in  the  working  of  their  lines  or  for  errors  in 
cipher,  or  obscure  messages.  And  this  company  is  hereby  made  the  agents 
of  the  sender,  without  liability,  to  forward  any  message  over  the  lines  of 
any  other  company,  when  necessary  to  reach  its  destination. 

"  Correctness  in  the  transmission  of  messages,  to  any  point  in  the  lines 
of  this  company,  can  be  insured  by  contract  in  writing,  stating  agreed 
amount  of  risk  and  payment  of  premium  thereon,  at  the  following  rates  in 
addition  to  the  usual  charges  for  repeating  messages,  to  wit :  one  per  cent, 
for  any  distance  not  exceeding  one  thousand  miles,  and  two  per  cent:  for 
any  greater  distance.  No  employee  of  the  company  is  authorized  to  vary 
the  foregoing.    This  company  wiU  not  be  liable  for  damages  in  any  case 
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where  the  claim  is  not  presented  in  writing  within  sixty  days  after  imidtng 
the  message. 

"  William  Orton,  President 
"O.  H.  Palmer,  Secretary. 

"  Aaron  Blaqer,  General  Superintendent, 

CmoAOO,  lUinois* 
**  Send  the  following  message,  subject  to  above  terms,  which  are  agreed 
to." 

The  cause  was  tried  by  the  mayor,  who  rendered  a  judg^ 
ment  for  the  plaintiff  for  one  hundred  dollars. 

The  defendant  appealed  to  the  Circuit  Court,  where  the 
cause  was  tried  by  the  court,  without  a  jury,  with  the  same 
result.  A  motion  for  a  new  trial  was  made  and  overruled, 
the  proper  exception  taken,  and  the  evidence  set  out  in  the 
record. 

As  the  evidence  is  short,  we  will  state  it.    It  is  as  follows : 

Ja/raes  Buchanan  testified:  ^'I  am  the  plaintiff.  This 
message,  set  out  in  the  complaint,  was  delivered  to  the 
operator,  at  Attica,  during  the  usual  business  hours,  on 
September  23,  1869,  and  the  charges  demanded  by  the 
operator  were  paid  at  the  time  of  such  delivery.  The  mes- 
sage was  written  on  the  back  of  a  business  card,  not  on  any 
of  the  company's  blanks.  The  operator  afterward  told  me 
he  did  not  know  where  Lebanon,  Boone  county,  was,  and 
had  sent  the  message  to  West  Lebanon,  Warren  county. 
I  could  get  no  answer  to  the  same,  and  afterward  ascertained 
that  it  never  had  been  sent  to  Lebanon,  Boone  county, 
Indiana,  or  delivered  to  Mr.  Pierce.  I  was,  at  the  time, 
aware  of  the  rules  and  regulations  pleaded  by  the  defend- 
ant in  her  answer." 

R.  B,  F.  Pierce  testified:  *'I  was  in  Lebanon,  Boone 
county,  at  the  time  the  message  should  have  been  sent.  I 
never  received  it.  The  defendant  has  a  line  running  from 
Attica  to  Lebanon,  Boone  county,  Indiana." 

This  was  the  plaintiff's  evidence.  The  defendant  gave  in 
evidence  the  rules  of  the  company,  as  above  set  out. 

J.  M.  Lee  testified :  ''I  was  the  operator  at  Attica  when 
the  dispatch  was  delivered.     It  was  not  sent  to  Lebanon^ 
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Boone  county,  but  I  sent  it  to  West  Lebanon,  Warren 
county.  I  did  not  know  of  the  other  place  at  the  time.  No 
request  was  made  that  it  be  repeated,  and  no  fee  for  repeat- 
ing the  same  was  paid  or  demanded  at  the  time.  The,  mes- 
sage was  not  written  on  a  company  blank,  but  on  the  back 
of  a  business  card.  I  gave  back  the  money  paid  me  for 
sending  said  message." 

This  was  all  the  evidence  given  in  the  cause. 

The  statute  which  gives  the  penalty  sued  for  in  this  case 
is  in  1  G.  &  H.  611,  §  1,  and  is  as  follows : 

'*  Section  1.  Be  it  enacted  by  the  general  assembly  of  the  State  of  Indiana, 
that  every  electric  telegraph  company,  with  a  line  of  wires  wholly  or  partly 
in  this  State,  and  engaged  in  telegraphing  for  the  public,  shall,  during  the 
usual  office  hours,  receive  dispatches,  whether  from  other  telegraphic  lines 
or  from  individuals ;  and  on  payment  or  tender  of  the  usual  charge,  ac- 
cording to  the  regulations  of  such  company,  shall  transmit  the  same 
with  impartiality  and  good  faith,  and  in  the  order  of  time  in  which  they 
are  received,  under  penalty,  in  case  of  failure  to  transmit ,  or  if  postponed 
out  of  such  order,  of  one  hundred  dollars,  to  be  recovered  by  the  person 
whose  dispatch  is  neglected  or  postponed.  Provided,  however,  that  ar- 
rangement may  be  made  with  the  publishers  of  newspapers  for  the  trans- 
mission of  intelligence  of  general  and  public  interest,  out  of  its  order,  and 
that  communications  for  and  from  officers  of  justice  shall  take  precedence 
of  all  others." 

The  first  position  taken  by  the  appellant  is,  that  the 
company  is  not  liable  because  the  appellee  did  not  pay  for, 
and  cause  the  message  to  be  repeated,  according  to  the 
regulations  of  the  company.  The  company  concedes  its 
liability  to  the  extent  of  the  money  paid  by  the  appellee  for 
sending  the  message,  but  insists  that  she  is  not  liable  beyond 
that  amount ;  that  the  appellee,  if  he  intended  to  hold  the 
company  for  any  greater  amount  than  the  sum  paid,  should 
have  paid  sixty,  instead  of  forty  cents,  and  had  the  message 
repeated,  that  is,  returned  to  the  office  from  which  it  was 
sent,  and  thus  proved  that  it  had  been  correctly  sent.  It  is 
insisted  that  as  the  appellee,  according  to  his  own  testi- 
mony, had  notice  of  the  regulation  of  the  company,  he  was 
bound  by  it  as  much  as  if  it  had  been  incorporated  into  the 
contract. 
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It  is  clear  that  the  appellee  had  notice  of  the  existence  ol 
the  regalations  of  the  company.  He  testified  to  this  fact  in 
his  own  evidence.  It  would  seem  that  the  intention  of  the 
company  was  that  the  party  sending  the  message  should 
write  it  on  the  same  paper  on  which  the  regulation  was 
printed,  and  under  the  same,  and  thereby  expressly  agree 
that  the  message  was  received  and  to  be  sent  under,  and  in 
accordance  with,  such  regulation.  In  this  case,  however, 
the  message  was  not  written  under  such  regulation,  but  was 
written  on  a  business  card,  and  handed  to  the  operator  or 
agent  of  the  company,  when  he  was  absent  from  the  office. 
We  are  inclined  to  hold,  however,  that  as  the  appellee  knew 
of  the  existence  of  the  regulations,  and  as  the  regulations 
themselves  provided  that  no  employee  of  the  company  was 
authorized  to  vary  the  terms  of  them,  the  appellee  was  as 
much  bound  by  them  as  if  he  had  written  the  message  on 
the  paper  prepared  by  the  company,  and  had  thus  assented 
to  them. 

The  cases  against  telegraph  companies  will  be  found  to 
range  themselves  under  three  different  heads :  first,  such 
as  are  brought  to  recover  damages  for  the  breach  of  con- 
tract, express  or  implied,  relating  to  the  sending  and  de- 
livery of  messages  ;  second,  such  as  are  brought  to  recover 
a  penalty,  or  enforce  a  liability  to  pay  damages  imposed  by 
the  statute ;  and  third,  such  as  are  brought  to  subject  the 
company  or  its  agents  to  criminal  responsibility  for  acts 
done  or  omitted,  in  violation  of  some  statute. 

This  action  falls  under  the  second  division,  and  is  prop- 
erly brought  to  recover  the  penalty  given  by  the  section  of 
our  statute  which  we  have  already  set  out  in  this  opinion. 
It  is  not  pretended  that  the  appellee  sustained  damages  to 
the  amount  mentioned  in  the  ad  damnum  of  the  complaint, 
md  for  which  judgment  was  rendered.  In  fact,  it  is  not 
shown  that  the  appellee  suffered  any  damage  from  the 
amission  or  failure  to  send  the  dispatch. 

The  company,  in  its  regulations,  which  we  have  copied, 
provides  for  three  rates  of  charges  for  sending  dispatches, 
and  fixes,  or  attempts  to  fix,  as  many  different  rules  with 
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reference  to  the  measure  of  damages,  which  may  be  re- 
covered against  it,  in  case  of  violation  of  the  contract. 

First.  Where  the  ordinary  fee  or  charge  is  paid,  and  the 
message  is  not  to  be  repeated,  as  in  this  case,  and  where,  if 
the  regulation  is  to  govern,  the  company  is  only  liable  to 
refund  to  the  party  sending  the  message,  the  sum  paid  by 
him  for  sending  it. 

Second.  Where  the  party  sending  the  message  contracts 
for  having  it  repeated,  and  pays  one-half  in  addition  to  the 
usual  charge  for  that  service ;  in  which  case  the  company 
is  liable  to  pay  damages  not  exceeding  fifty  times  the 
amount  paid  by  the  party  for  sending  the  message. 

Third.  Where  the  company,  by  contract  in  writing,  in- 
sures the  correct  transmission  of  the  message,  the  amount 
of  the  risk  being  agreed  upon  by  the  parties,  and  payment 
made  according  to  the  specified  rates ;  in  which  case  the 
company  will  be  liable  for  the  amount  of  the  risk  as  fixed 
by  the  agreement. 

If  the  regulation  of  the  company  in  question  was  reason- 
able, and  such  as  the  company  might  make,  and  was  there- 
fore valid,  we  think  it  protected  the  company  from  liability 
to  any  greater  extent  than  the  amount  paid. 

The  language  of  the  regulation  is,  ''And  it  is  agreed 
between  the  sender  of  the  following  message  and  this  com- 
pany, that  said  company  shall  not  be  liable  for  mistakes  or 
delays  in  the  transmission  or  for  non-delivery  of  any  unre- 
peated  message  beyond  the  amount  received  for  sending 
the  same." 

We  think  the  question  upon  which  the  case  depends  is 
whether  or  not  this  was  such  a  regulation  as  the  company 
might  lawfully  make  under  the  statute  in  question. 

In  The  Western  Union  Telegraph  CoTwpa/ay  v.  Ward^  23 
Ind.  377,  this  court  held  that  the  penalty  might  be  re- 
covered by  a  party  whose  dispatch  was  not  sent  as  soon  as 
it  should  have  been ;  but  no  regulation  of  the  company, 
such  as  is  disclosed  in  this  case,  was  brought  to  the  atten. 
tion  or  notice  of  the  court. 

In  Thurn  v.  The  Alia  Telegraph  Cb.,  15  Cal.  472,  the 
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action  was  fonnded  npon  a  statute  similar  in  most  respects 
to  ours,  the  penalty  being  $600,  while  ours  is  $100.  It  was 
there  held  that  the  statute  was  a  penal  one,  and  should, 
therefore,  be  strictly  construed.  The  case  was  decided  in 
favor  of  the  company,  because  the  plaintiff  was  not  shown  to 
be  the  party  entitled  to  sue  for  the  penalty. 

In  Mac  Andrew  v.  The  Electric  Telegraph  Company y  17 
C.  B.  3,  the  plaintiff  sent  his  telegram,  subject  to  a  condi- 
tion somewhat  similar  to  that  in  the  case  at  bar,  by  which 
the  company  charged  half  the  usual  price,  in  addition,  for 
repeating,  and  stated  that  they  would  not  be  responsible 
for  mistakes  in  the  transmission  of  unrepeated  messages 
from  whatever  cause  they  might  arise.  The  message  was 
not  repeated.  The  regulation  was  in  the  form  of  a  notice, 
and  was  brought  home  to  the  plaintiff.  A  mistake  was 
made  in  sending  the  message,  by  which  the  plaintiff's  ship 
was  sent  to  one  port  instead  of  another,  and  he  sustained  a 
loss  on  the  cargo.  The  English  statute  required  the  com- 
pany, subject  to  such  reasonable  regulations  as  might  be 
from  time  to  time  made  or  entered  into  by  the  company, 
to  send  and  receive  messages  by  all  persons  alike,  without 
favor  or  preference.  The  regulation  was  held  to  be  reason- 
able, so  far  as  it  required  messages  to  be  repeated,  and 
provided  that  the  company  would  not  be  responsible  for 
mistakes  in  unrepeated  messages,  from  whatever  cause  they 
might  arise.  It  was  held  to  be  reasonable,  as  the  public 
had  an  opportunity  to  transmit  unimportant  messages  for  a 
small  charge,  and  might  secure  accuracy  in  an  important 
message  at  a  moderate  additional  expense.  The  company 
was  held  not  liable. 

In  Camp  v.  The  Western  Union  Telegraph  Company^ 
1  Mete.  (Ky.)  164,  it  was  held  that  such  a  regulation  was 
reasonable  and  just,  and  such  as  the  company  had  a  right 
to  prescribe  as  the  price  of  its  responsibility ;  and  a  party 
acting  under  the  notice,  who  did  not  have  his  message 
repeated,  would  be  regarded  as  sending  the  same  at  his  own 
risk,  and  the  company  would  not  be  liable  for  damages 
resulting  from  a  mistake  not  occasioned  by  negligence  or 
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the  want  of  skill  of  the  agents  of  the  company.  The 
plaintiff  having  sent  a  message  without  having  it  rei)eated, 
it  was  held  that  the  company  was  not  liable  to  him  for  a 
mistake  in  its  transmission,  whereby  he  lost  $100. 

In  Wann  v.  The  Western  Union  Telegraph  Company^  37 
Mo.  472,  it  was  held  that  whether  telegraph  companies  be 
regarded  as  common  carriers  or  bailees,  they  may  limit 
their  liabilities  by  such  a  regulation,  subject  to  the  qualifi- 
cation that  they  will  not  be  protected  from  the  consequences 
of  gross  negligence.  ^^Deny  them  this  right,  and  they  will 
be  utterly  unable  to  protect  themselves  against  the  hazards 
and  risks  which  are  incident  to  the  business  in  which  they 
are  engaged.  We  see  nothing  unreasonable  in  their  declar- 
ing that  they  will  not  be  responsible  for  unrepeated  messages. 
The  system  of  telegraphing,  however  perfect  it  may  be,  is 
seriously  affected  by  atmospheric  causes,  which  are  uncon- 
trollable ;  and  if  a  man  wants  to  send  a  message  of  an  im- 
X)ortant  character,  prudence  and  wisdom  would  seem  to 
dictate  that  he  should  have  it  repeated,  in  order  to  be 
assured  of  its  correct  transmission.  And  as  the  repetition 
imposes  additional  labor,  it  is  surely  justice  that  an  en- 
hanced price  should  be  paid.  If  the  company  undertakes 
to  insure  the  accuracy  of  the  message  and  assumes  addi- 
tional risk,  it  should  be  paid  accordingly.  The  message 
sent  by  the  plaintiff  was  one  of  importance  ;  he  could  have 
demonstrated  its  perfect  correctness  by  having  it  repeated 
at  a  trifling  sum,  and  he  was  fully  cognizant  of  the  regula- 
tions of  the  company." 

In  Ellis  V.  The  American  Telegraph  Company^  13  Allen, 
226,  the  subject  is  fully  and  ably  examined.  The  court, 
among  other  things,  say :  *'  There  can  be  no  doubt  that,  in 
the  ordinary  employments  and  occupations  of  life,  men  are 
bound  to  the  use  of  due  and  reasonable  care,  and  are  liable 
for  the  consequences  of  carelessness  or  negligence  in  the 
conduct  of  their  business  to  those  sustaining  loss  or  damage 
thereby.  We  can  see  no  reason  why  this  rule  is  not  appli- 
-cable  to  the  business  of  transmitting  messages  by  telegraph. 
But  the  rule  does  not  operate  so  as  to  prevent  parties  from 
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prescribing  reasonable  rules  and  regulations  for  the  manage- 
ment of  their  business,  or  establishing  special  stipulations 
for  the  performance  of  services,  which,  if  made  known  to 
those  with  whom  they  deal,  and  directly  or  by  implication 
assented  to  by  them,  will  operate  to  abridge  their  general 
liability  at  common  law,  and  to  protect  them  from  being 
held  responsible  for  unusual  or  peculiar  kinds  of  business. 
Of  course  a  party  cannot,  in  such  way,  protect  himself 
against  the  consequences  of  his  own  fraud  or  gross  negli- 
gence, or  the  fraud  or  gross  negligence  of  his  servants  or 
agents.  Nor  can  he  escai)e  all  liability  or  responsibility  in 
the  performance  of  the  service  or  duty  which  he  under- 
takes. But  he  may,  to  a  certain  extent,  in  the  mode  above 
indicated,  limit  the  extent  of  his  liability,  or  graduate  the 
amount  of  his  compensation  according  to  the  risk  which  he 
assumes,  as  well  as  by  the  nature  of  the  service  which  he 
renders.  It  is  upon  this  ground  that  it  is  held  that  a  com- 
mon carrier,  although  by  the  rules  of  law  he  is  an  insurer  of 
the  property  intrusted  to  him,  may  regulate  the  extent  of 
his  liability  by  a  notice,  brought  home  to  his  employer  and 
assented  to  by  him  either  directly  or  by  implication.  This 
principle  is  especially  applicable  to  an  employment  such  as 
is  carried  on  by  the  defendants,  which  is,  in  its  nature,  a 
public  one,  and  which  the  party  undertaking  it  is  bound  to 
exercise  for  every  one  who  may  seek  his  services,  however 
onerous  or  hazardous  may  be  the  particular  duty  or  labor 
which  he  is  called  on  to  perform." 

See,  also,  The  Western  Union  Telegraph  Company  v. 
Carew^  15  Mich.  525,  where  the  same  doctrines  are  laid 
down. 

In  Birney  v.  The  New  TorJc  and  Washington  Printing^ 
Telegraph  Company^  18  Md.  341,  it  was  held  that  the  com- 
pany was  not  a  common  carrier,  but  a  bailee.  It  was  also 
held  that  the  company  was  liable  for  not  sending  a  dispatch, 
though  there  existed  such  a  regulation  of  the  company,  and 
though  the  message  was  not  repeated. 

In  Parks  v.  Tlie  Alta  Oalifornia  Telegraph  Company^  la 
Cal.  422,  it  is  decided  that  telegraph  companies  are  common 
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carriers.  The  rales  of  law  which  govern  the  liabilities  of 
telegraph  companies  are  not  new.  They  are  old  rules 
applied  to  new  circumstances.  Such  companies  hold  them- 
selves out  to  the  public  as  engaged  in  a  particular  branch 
of  business,  in  which  the  interests  of  the  public  are  deeply 
concerned.  They  propose  to  do  a  certain  service  for  a  given 
price.  There  is  no  difference  in  the  carrying  of  a  message 
along  a  wire,  and  carrying  goods  or  a  package  along  a  route, 
etc.  In  this  case,  the  plaintiff  was  advised  of  the  failure  of 
parties  who  were  indebted  to  him,  and  answered  ordering  an 
attachment.  The  return  message  was  not  sent,  on  account 
of  an  accident,  until  the  next  day,  of  which  the  plaintiff  was 
not  notified,  and  when  the  message  reached  its  destination 
other  attachments  had  been  issued  and  had  gained  a  priority. 
The  company  was  held  liable  for  the  amount  of  the  debt. 

In  The  New  YorJc  and  Washington  PriTUing  Telegraph 
Company  v.  Dryburg^  35  Penn.  St.  298,  which  was  an  action 
by  the  receiver  of  a  message,  it  was  held  that  the  company 
was  liable  for  the  misfeasance  of  its  agent  in  sending  a 
different  message  from  that  directed  to  be  sent.  That 
though  not  insurers  of  the  safe  delivery  of  what  is  intrusted 
to  them,  their  obligations,  like  those  of  common  carriers, 
spring  from  the  public  nature  of  their  employment  and  the 
contract  under  which  the  particular  duty  is  assumed.  That 
if  they  negligently  or  wilfully  violate  their  duty  to  send  the 
very  message  prescribed,  they  are  responsible  to  the  party 
to  whom  the  erroneous  message  is  addressed,  in  an  action 
on  the  case.  That,  even  if  the  telegraph  company  be  con- 
sidered only  as  the  agent  of  the  sender  of  the  message,  they 
are  liable  to  third  persons,  as  wrong-doers  for  any  misfeas- 
ance in  the  execution  of  the  duties  confided  to  them.  They 
are  not  excused  from  liability  to  third  persons  for  damages 
sustained  by  the  negligent  transmission  of  an  erroneous 
message,  by  the  fact  that  the  sender  did  not  pay  for  its 
being  repeated  back,  in  accordance  with  a  rule  of  the  com- 
pany, whereby  they  limited  their  responsibility  to  the 
correct  transmission  of  messages  that  should  be  repeated 
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back ;  especially  where  the  mistake  consisted  in  transmit- 
ting a  different  message  from  the  one  ordered. 

While  these  authorities  establish  the  proposition  that 
telegraph  companies  may,  within  certain  limits,  establish 
rules  and  regulations  which,  in  cases  not  depending  on  any 
statute,  may  govern  the  manner  of  sending  messages,  and 
the  prices  to  be  paid  for  messages,  repeated  messages,  and 
insured  messages,  they  also  establish  the  proposition  tliat 
such  companies  cannot  make  such  rules  and  regulations  as 
will  protect  them  from  liability  for  damages  resulting  from 
their  own  gross  negligence,  or  the  gross  negligence  of  their 
agents  and  servants. 

In  the  case  under  consideration,  we  cannot  regard  the 
acts  of  the  agent  of  the  company  as  anything  but  the  result 
of  gross  negligence,  or  incompetency.  That  the  agent  of  a 
company  should  not  know  of  the  existence  of  a  town  which 
is  the  county  seat  of  a  neighboring  county,  the  town  being 
one  of  the  stations  on  the  line  of  the  company,  shows  his 
utter  unfitness  for  the  position  The  agent  himself  testi- 
fies: ''I  sent  it"  (the  dispatch)  ''to  West  Lebanon,  War- 
ren county.  I  did  not  know  of  the  other  place  at  the  time." 
We  think  the  company  was  guilty  of  gross  negligence  in 
employing  such  an  operator. 

But  this  case  may  not  turn  on  the  question  of  gross  neg- 
ligence alone.  The  action  is  founded  on  a  statute,  a  penal 
statute,  and  the  object  is  the  recovery  of  a  penalty.  We 
recognize  the  familiar  rule  that  penal  statutes  are  to  be 
construed  strictly.  The  statute  fixes  the  amount  which  the 
company  shall  pay,  as  a  penalty,  if  it  fail  to  comply  with 
its  requirements ;  that  is,  it  shall  pay  one  hundred  dollars 
to  the  party  aggrieved.  The  regulation  of  the  company 
attempts  to  fix  another  rule  of  liability ;  that  is,  that  the 
company  shall  refund  to  the  sender  of  the  dispatch  the 
amount  paid  by  him  for  sending  it,  in  case  of  an  unrepeated 
message,  and  not  exceeding  fifty  times  the  amount  paid  in 
case  of  a  repeated  dispatch.  We  think  the  company  can 
not  thus  change  the  degree  or  measure  of  her  statutory- 
liability  by  the  adoption  of  rules  and  regulations. 
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But  it  is  claimed  that,  as  the  company  refunded  to  the 
appellee  the  amount  paid  by  him  for  sending  the  dispatch, 
and  he  accepted  the  same,  he  is  thereby  prevented  from 
recovering  anything  more.  We  cannot  agree  to  this.  There 
is  nothing  to  show  that  he  accepted  the  return  of  the  forty 
cents  in  full  for  all  that  he  had  a  right  to  recover.  Without 
such  an  agreement,  we  think  the  payment  of  that  amount 
was  not  a  discharge  of  the  cause  of  action. 

It  was  not  necessary  to  make  out  the  plaintiff's  right  of 
action  to  recover  the  penalty,  that  he  should  have  proved 
any  damage. 

Judgment  affirmed^  with  costs. 


NoTB.— This  case  is  cited  in  the  foUowing  cases,  ix»t :  TT.  TJ.  Td.  Co.  v. 
Adams;  W.  U.  Tel.  Co.  v.  Jones;  W.  U.  TeL  Co.  v.  McOuire;  W.  U.  Tel. 
Co.  V.  Pendleton;  Womack  v.  W.  U.  Tel.  Co.;  Smith  t.  W,  U.  Tel.  Co.; 
W.  U.  Tel.  Co.  V.  Axtell;  W.  U.  Tel.  Co.  v.  Meek;  W.  U.  Tel.  Co.  v.  Oou- 
gar;  GHnneU  v.  W.  U.  Td.  Co.;  W.  U.  Tel.  Co.  v.  Fenton;  W.  U.  Td. 
Co.  V.  Toung;  W.  U.  Td.  Co.  v.  Meredith. 

For  other  cases  relating  to  the  stipulation  contained  in  telegraph  blanks, 
limiting  the  liability  of  the  company  unless  the  message  is  repeated  at  an 
additional  expense,  see  the  Index  to  this  volume,  title  *'  Limiting  Liability." 
See  also  note  to  Redpath  v.  W.  U.  Tel  Co.,  post. 

The  statute  under  which  this  and  many  other  cases  in  this  volume  were 
decided  was  repealed  by  implication  by  the  enactment  of  a  new  statute  in 
1886.    (Laws  1885,  p.  151.) 

The  principal  features  of  the  old  act  are,  however,  retained  in  the  new. 
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Tyleb^  Ulucak  &  Co.,  Appellants,  v.  TVsstsbn 

Telegraph  Company. 

/Supreme  Court  of  lUinoia,  September,  1871. 

((K>  m.  421.) 

Duty  of  nLSGRAPH  company  to  its  patrons.— Ldotino  lui 

TJnbepbatbd  messagb.— DAXAaSS. 

An  error  in  transmiseion  is  itself  prima  facie  proof  of  the  co 

negligence. 
Telegraph  companies  may  limit  their  common-law  liability  by  con 
Whether  in  a  given  case  a  printed  stipulation  on  a  telegraph  bl 

brought  to  the  notice  of  the  sender,  so  as  to  constitute  a  conti 

question  of  fact  for  the  jury. 
A  stipulation  limiting  liability  for  unrepeated  messages,  purporti 

made  "  in  order  to  guard  against  and  correct,  as  much  as  possit 

of  the  errors  arising  from  atmospheric  and  other  causes  apperti 

telegraphy,**  held,  not  to  exonerate  the  company  from  the  use  of  • 

care  and  diligence,  both  as  to  its  instruments  and  the  care  and  si 

operators. 
Such  a  stipulation  held  also  to  be  without  consideratiim,  againa 

policy  and  void. 
The  measure  of  damages,  in  case  of  loss  caused  by  increase  or  de< 

price  of  securities,  is  the  amount  of  such  increase  or  decrease. 

Action  to  recover  damages  resulting  from  allegecl 
gence  in  the  transmission  of  a  message.    The  facts 
in  the  opinion. 

JBogers  &  Oarnett^  for  appellants. 

Dent  &  Blacky  for  appellee. 

Bbeese,  J. :  This  was  an  action  of  assumpsit  to  i 
damages  of  the  Western  Union  Telegraph  Compa 
alleged  carelessness  in  transmitting  a  dispatch  for 
lants  from  Chicago  to  the  city  of  New  York.  The  d( 
of  the  message  at  the  company's  office  in  Chicago 
operator  there  by  one  of  the  plaintiffs,  is  alleged,  and 
averments  of  nelgligence  and  carelessness  on  the  part 
company  axe  found  in  the  declaration,  and  propei 
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ments  of  damage.    The  defendant  pleaded  non-assumpsit, 
with  notice  of  special  matter. 

It  appears  the  message  was  written  on  one  of  the  blanks 
prepared  by  the  company,  which  contained  the  following 
stipulations : 

**  In  order  to  guard  against  and  correct,  as  much  as  possible,  some  of  the 
errors  arising  from  atmospheric  and  other  causes  appertaining  to  tele- 
graphy, every  important  message  should  be  repecUed  by  being  sent  back 
from  the  station  at  which  it  is  to  be  received,  to  the  staUon  from  which  it 
is  originally  sent. 

''  Half  the  usual  price  wiU  be  charged  for  repeating  the  message,  and  the 
companies  will  not  hold  themselves  responsible  for  errors  or  delays  in  the 
transmission  or  delivery,  nor  for  the  non-delivery  of  repeated  meesagea, 
beyond  two  hundred  times  the  sum  paid  for  sending  the  message,  unless  a 
special  agreement  for  insurance  be  made  in  writing,  and  the  amount  of 
risk  specified  on  this  agreement  and  paid  at  the  time  of  sending  the  mes- 
sage. Nor  will  these  companies  be  responsible  for  any  error  or  delay  in 
the  transmission  or  delivery,  or  for  the  non-delivery  of  any  unrepeated 
message  beyond  the  amount  paid  for  sending  the  same,  unless  in  like 
manner  specially  insured,  and  amount  of  risk  stated  hereon  and  paid  for 
at  the  time. 

'*  No  liability  is  assumed  for  errors  in  cypher,  or  obscure  messages,  nor 
for  any  error  or  neglect  by  any  other  company  over  whose  lines  this  mes- 
sage may  be  sent  to  reach  its  destination,  and  these  companies  are  hereby 
made  the  agents  of  the  sender  of  this  message  to  forward  it  over  the  lines 
extending  beyond  those  of  these  companies.  No  agent  or  employee  is 
allowed  to  vary  these  terms  or  make  any  other  verbal  agreement,  nor  any 
promise  as  to  the  time  of  performance,  and  no  one  but  a  superintendent  is 
authorized  to  make  a  special  ag^reement  for  insurance.  These  terms  apply 
through  the  whole  course  of  this  message  on  all  lines  by  which  it  may  be 
transmitted." 

The  message  when  written,  and  as  delivered  to  the  opera- 
tor at  Chicago,  read  as  follows : 

"  Dated  CmOAOO,  Oct.  39, 1866. 
"To  J.  H.  Wrenn  or  A.  T.  Brown : 

*'  SeU  one  hundred  (100)  Western  Union.    Answer  price. 

"T.  U.  ACo." 

As  delivered  to  Wrenn,  in  New  York,  the  message  read 

as  follows : 

'<  Dated  CmoAGO,  111. 
''  To  J.  H.  Wrenn,  care  Gillman,  Son  ft  Co. : 

**  SeU  one  thousand  (1,000)  Western  Union.    Answer  price. 

"  T.  U.  &  Co." 
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It  is  averred  in  the  declaration  that  Wrenn  understood 
the  words  *'one  hundred  Western  Union"  to  mean  one 
hundred  shares  in  the  Western  Union  Telegraph  Company, 
which  number  of  shares,  it  appears,  the  banking  house  of 
plaintiffs  was  then  carrying  for  a  customer.  On  receipt  of 
the  message,  Wrenn  sold  one  thousand  shares  of  this  stock, 
and  to  do  so,  was  obliged  to  go  into  the  market  and  purchase 
nine  hundred  shares,  to  replace  which  he  had  to  bny  on  a 
rising  market  the  same  number  of  shares,  sp  that  the  dif- 
ference in  the  selling  and  buying  price  amounted  to  seven 
hundred  and  twenty-nine  dollars  and  seventy-seven  cents, 
which  amount  was  wholly  lost  to  the  plaintiffs. 

The  court,  on  its  own  motion,  having  refused  instructions 
asked  by  plaintiffs,  charged  the  jury  as  follows : 

^'The  dispatch  in  question,  in  this  case,  being  sent  upon 
one  of  the  printed  blanks  of  defendant,  the  printed  heading 
of  that  blank  constitutes  a  contract  between  the  parties,  by 
the  terms  of  which  both  parties  are  bound  ;  and  as  one  of 
these  terms  is,  that  the  defendants  are  not  liable  for  any 
errors  in  the  transmission  of  an  unrepeated  message  beyond 
the  amount  paid  for  sending  the  same,  the  plaintiffs  can  only 
recover  that  amount,  with  interest  on  the  same,  from  the 
time  it  was  paid  to  this  time,  in  this  suit.  Transmission 
means  all  that  happens  from  the  receipt  of  the  dispatch  here 
from  the  plaintiffs,  and  its  delivery  to  them  in  New  York." 

It  was  admitted  the  message  in  question  was  not  rex>eated. 

The  jury  found  for  the  plaintiffs,  assessing  their  damages 
at  two  dollars  and  sixty  cents,  being  the  cost  of  the  message, 
with  interest. 

A  motion  for  a  new  trial  was  overruled  and  judgment 
rendered  on  the  verdict,  to  reverse  which  the  plaintiffs 
appeal,  and  make  several  points,  one  of  which  is  the  refusal 
of  the  instructions  asked  by  them  on  the  trial  of  the  cause. 

Those  instructions  are  as  follows  : 

"If  the  jury  believe  from  the  evidence  that  the  dispatch 
sent  by  Tyler,  Ullman  &  Co.  to  John  H.  Wrenn,  on  the  29th 
day  of  October,  1866,  was  erroneously  and  negligently  read 
by  the  operator  in  Chicago,  and  that  said  dispatch  was 
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transmitted  to  said  Wrenn  in  the  words  as  received  by  him, 
on  account,  and  as  the  result  of  such  erroneous  and  negli- 
gent reading  by  the  operator  in  Chicago,  then  the  verdict 
must  be  for  the  plaintiffs,  if  they  suffered  pecuniary  loss  by 
such  error  and  negligence. 

'^  If  they  believe  from  the  evidence  that  the  dispatch  sent 
by  Tyler,  Uliman  &  Co.  to  John  H.  Wrenn,  on  the  29th  day 
of  October,  1866,  was  correctly  transmitted  from  Chicago 
to  New  York,  and  was  correctly  received  in  New^  York, 
at  the  office  of  the  said  defendants,  yet  if  they  believe, 
from  the  evidence,  that  said  dispatch,  although  correctly 
received  by  defendants,  was  erroneously  and  negligently 
transcribed  by  their  agents  in  New  York,  and  was 
delivered  by  said  agents  to  said  Wrenn  so  erroneously  and 
negligently  transcribed,  and  that  such  error  caused  any 
pecuniary  loss  and  damage  to  the  plaintiffs,  then  the  verdict 
must  be  for  the  plaintiffs. 

^^  If  they  believe  from  the  evidence  that  a  mistake  was 
made  in  transmitting  the  message,  through  the  gross 
negligence  of  defendants  or  their  servants,  and  that  plaintiff 
suffered  damage  by  reason  of  such  mistake  in  transmitting 
said  message,  the  defendants  are  responsible  for  such  dam- 
age, although  the  jury  may  believe,  from  the  evidence,  that 
plaintiffs  used  one  of  the  forms  of  defendants,  having  the 
terms  printed  at  the  top,  as  shown  by  the  form  copied  in 
the  notice  accompanying  defendant's  plea,  and  that  said 
plaintiffs  assented  and  agreed  to  such  terms,  and  did  not 
require  said  message  to  be  repeated,  or  its  correct  ti*ans- 
mission  insured. 

**That  plaintiffs  were  not  bound  by  the  terms  printed 
at  the  top  of  the  forms  commonly  used  by  defendants,  as 
set  out  in  the  form  copied  in  defendant's  notice  accom- 
panying their  plea,  if  they  delivered  their  message  to 
defendants  for  transmission  by  telegraph,  and  defendants 
accepted  it  for  that  purpose,  without  plaintiffs'  consent  or 
agreement  to  be  bound  by  such  terms." 

These  instructions,  in  connection  with  that  given  by  the 

court,  open  up  the  merits  of  this  controversy,  and  we  have 
Vol.  1—2. 
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given  to  the  qaestions  raised  by  them  full  consideratioii. 
It  is  a  case  of  the  first  impression  in  this  court,  requiring  us 
to  examine  all  the  aathorities  cited,  and  such  others  as  were 
within  our  reach,  and  we  find  them  not  entirely  harmonious. 
It  18  contended  by  appellants  that  telef^ph  comi)anie8  are 
(X)mmon  carriers,  and  under  the  same  common  law  liabilities. 

In  the  earlier  cases  reported  they  were  so  held.  McAn- 
drew  V.  TJie  Electric  Telegraph  Co.j  33  Eng.  L.  and  K  R 
180,  decided  in  1856.  It  was  also  held  they  could  restrict 
their  liability  by  contract,  and  that  the  paper  containing 
the  message,  signed  by  the  plaintiff,  which  was  identical 
with  the  one  in  this  case,  was  such  contract. 

They  were  also  held  to  be  common  carriers  in  Parks  v. 
AUa  Calif ornia  Telegraph  Co.^  13  Ca).  422,  decided  in 
1869.  The  counsel  for  the  company  argued  against  this 
proposition,  and  contended  that  the  rules  of  the  common 
law  governing  common  carriers  did  not  apply  to  telegraph 
companies.  He  insisted  that  they  could  not  be  regarded  as 
insurers,  for  the  reason  that  a  message  is  without  value. 
The  court  said  there  was  no  difference  in  the  general  nature 
of  the  legal  obligation  of  the  contract  between  carrying  a 
message  along  a  wire,  and  carrying  goods  or  a  package 
along  a  route.  The  physical  agency  may  be  different,  but 
the  essential  nature  of  the  contract  is  the  same.  The 
breach  of  contract  in  one  case  or  the  other  is,  or  may  be, 
attended  with  the  same  consequences ;  and  the  obligation 
to  perform  the  stipulated  duty  is  the  same  in  both  cases. 
The  importance  of  the  discharge  of  it,  in  both  respects,  is 
the  same.  In  both  cases  the  contract  is  binding,  and  the 
responsibility  of  the  parties  for  the  breach  of  duty  is 
governed  by  the  same  general  rules. 

Strong  reasons  might  be  urged  in  favor  of  holding  these 
companies  to  the  severe  liability  of  common  carriers,  but 
the  current  of  authority  at  this  time  is  not,  as  admitted  by 
appellants,  in  that  direction.  Whilst  their  liability  is  held 
to  be  analogous  to  that  of  common  carriers  who  are 
insurers  of  the  safe  delivery  of  the  articles  intrusted  to 
them,  it  is  considered  in  view  of  the  means  employed  by 
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telegraph  companies  to  transmit  messages,  and  their 
liability  to  sndden  accidents  which  cannot  be  foreseen  and 
provided  against,  to  hold  them  as  insurers  of  the  safe 
delivery  of  every  message  intrusted  to  them  would  be  too 
rigid  a  rule.  Cases  so  holding,  hold,  nevertheless,  that 
they  are  liable  for  a  failure  to  exercise  the  highest  degree 
of  diligence  and  skill  in  the  performance  of  their  duty. 

The  case  of  Hittenhouse  v.  The  IndependeTit  Line  of 
Telegraphy  44  N.  Y.  263,  is  one  of  this  description.  There 
it  was  held,  the  failure  to  transmit  a  message  in  the  form 
in  which  it  was  received  by  the  operator  was  prima  facie 
negligence,  for  which  the  company  is  liable,  and  the  (mus 
is  on  the  company  to  show  the  mistake  occurred^  by  no 
fault  of  their  own. 

This  case  came  up  from  the  Court  of  Common  Pleas,  and 
is  reported  in  1  Daly,  647,  and  was  an  unrepeated  message. 

To  the  same  effect  is  New  York  and  Washington  PrirU- 
ing  Telegraph  Go.  v.  Dryburg,  35  Penn.  298.  This  action 
was  in  tort,  and  brought  by  the  receiver  of  the  message. 
The  court  say,  the  wrong  of  which  the  plaintiff  complained 
consisted  in  sending  him  a  message  different  from  that 
which  they  had  contracted  with  Le  Roy  to  send.  That  it 
was  wrong  is  as  certain  as  that  it  was  their  duty  to 
transmit  the  message  for  which  they  were  paid.  Though 
telegraph  companies  are  not,  like  carriers,  insurers  for  the 
safe  delivery  of  what  is  intrusted  them,  their  obligations, 
as  far  as  they  reach,  spring  from  the  same  sources  —  the 
public  nature  of  their  employment,  and  the  contract  under 
which  the  particular  duty  is  assumed.  One  of  the  plainest 
of  their  obligations  is  to  transmit  the  very  Message  re- 
ceived. 

They  further  say,  the  company  claimed  that  their 
operator  was  a  skillful  and  careful  one.  Theh  his  negli- 
gence in  this  instance  was  the  more  apparent  and  inex- 
cusable. 

In  Elwood  et  al.  v.  The  Western  Union  Telegraph  Cb., 
45  N.  Y.  549,  the  court  said,  the  agent  was  placed  in  the 
office  and  in  the  control  of  the  instruments  to  use  them  w 
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transmitting  messages  for  a  compensation.  If  the  agent 
performed  the  duty  in  a  negligent  manner,  whereby  the 
plaintiff  was  injured,  the  principal  is  clearly  liable. 
Transactions  of  tlie  most  important  character  are  daily 
carried  on  by  means  of  telegraphic  communicatiou,  and  the 
confidence  whicli  the  public  is  invited  to,  and  does  i-epo$e, 
in  the  care  with  which  the  proprietors  of  these  lines 
conduct  the  business,  is  a  source  of  large  remuneration  to 
such  proprietors.  They  have  a  corresponding  degree  of 
responsibility,  and  must  be  held  to  the  exercise  of  such 
care  and  caution  as  it  is  in  their  power  to  employ,  in  order 
to  avoid  being  made  the  instruments  of  deception  and 
fraud. 

Another  class  of  cases  holds  these  companies  are  bound 
to  the  exercise  of  reasonable  diligence  and  skill.  Wash- 
ington &  JV.  0.  Telegraph  Co.  v.  Hohson  &  Son^  15  Grattau, 
122.  In  this  case  the  declamtion  did  not  allege  negligence 
on  the  part  of  the  company,  and  one  instruction,  that  the 
defendants  were  not  responsible  as  common  carriers,  but 
only  as  general  agents,  for  such  gross  negligence  as  in  law 
amounts  to  fraud,  was  not  authorized  by  the  pleadings, 
and  was  properly  refused. 

In  JSllis  V.  The  American  Telegraph  Co.y  13  Allen,  226, 
the  court  said,  it  would  be  manifestly  unreasonable  and 
unjust  to  annex  to  a  business  of  such  a  nature  the  liability 
of  a  common  carrier,  or  to  require  that  those  engaged  in  it 
should  assume  the  risk  of  loss  and  damage  arising  from 
causes,  the  operation  of  which  they  could  neither  prevent 
nor  control.  But,  although  they  ought  not  to  be  held  to 
such  a  standard  of  diligence,  they  are  not  exempt  from  all 
responsibility  for  a  want  of  fidelity  and  care  in  the  exercise 
of  the  employment  which  they  undertake  to  carry  on. 
There  can  be  no  doubt  that  in  the  ordinary  employments 
and  occupations  of  life,  men  are  bound  to  the  use  of  due 
and  reasonable  care,  and  are  liable  for  the  consequences  of 
carelessness  or  negligence  in  the  conduct  of  their  own 
business  to  those  sustaining  loss  or  damage  thereby.  We 
can  see  no  reason  why  this  rule  is  not  applicable  to  the 
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business  of  transmitting  messages  by  telegraph.  The  court 
then  comments  on  the  efficacy  of  the  regulation  of  the 
company  requiring  a  message  to  be  repeated,  and  hold  it  is 
a  reasonable  regulation. 

In  Western  Union  Telegraph  Co.  v.  Carew^  15  Mich.  525, 
the  court  say,  this  is  not  a  case  which  calls  upon  us  for 
laying  down  the  rules  which  must  be  held  to  govern  as  to 
the  degree  of  skill,  care  and  diligence  to  be  required  in  the 
transmission  of  messages.  But,  doubtless,  the  use  of  good 
apparatus  and  instruments  would  be  required,  and 
reasonable  skill,  and  a  high  —  perhaps  the  very  highest  — 
degree  of  care  and  diligence  in  their  operation.  And  when 
an  error  has  occurred  in  the  transmission  of  a  message,  it 
may  be  found  that  they  ought  to  be  held  prima  facia 
guilty  of  negligence,  the  onus  of  proof  resting  upon  them 
to  show  diligence,  the  means  for  doing  this  being  peculiarly 
within  their  knowledge  and  power. 

Other  cases  on  this  point  might  be  cited :  Birney  v.  New 
York  &  WasJiington  Telegraph  Co.,  18  Md.  341 ;  Breese  et 
al.  V.  U.  8.  Telegraph  Co,,  45  Barb.  275. 

All  these  cases  hold,  as  do  the  following,  that  these 
companies  may  limit  or  modify  their  common-law  liability 
by  stipulations  such  as  given  in  evidence  in  this  case. 
Wann  v.  Western  Union  Telegraph  Co.,  37  Mo.  472; 
Camp  V.  Western  Union  Telegraph  Co.,  1  Mete.  (Ky.)  164. 
This  last  case  holds,  when  a  message  is  not  repeated,  it  will 
be  regarded  as  sent  at  the  risk  of  the  sender,  and  the 
company  will  not  be  liable  for  damages  resulting  from 
a  mistake  not  occasioned  by  negligence  or  the  want  of  skill 
of  the  agents  of  the  company. 

An  examination  of  the  decided  cases  shows  that  the  law 
applicable  to  telegraph  companies  is  in  an  unsettled  con- 
dition. 

It  must,  however,  be  conceded  that  there  is  great  harmony 
ill  the  decisions  that  these  companies  can  protect  themselves 
from  loss,  by  contract,  and  that  such  a  regulation  as  the  one 
under  which  appellees  defended  is  a  reasonable  regulation, 
and  amounts  to  a  contract. 
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We  are  not  entirely  satisfied  with  the  conclusions  an- 
nounced in  some  of  these  decisions. 

Whether  the  paper  furnished  by  the  company,  on  which  a 
message  is  written  and  signed  by  the  sender,  is  a  contract  or 
not|  dei)ends  on  circumstances.  In  an  analogous  case  in  this 
court,  Adams  Ecrpress  Co.  v.  Haynes,  42  111.  89,  and  in  iB.  C. 
M.  H.  Co.  V.  FraTikerAerg  et  al.y  64  ib.  88,  it  was  held,  the 
simple  delivery  of  a  receipt  to  the  shipper  is  not  conclusive 
upon  the  latter.  Whether  he  had  knowledge  of  its  terms  and 
assented  to  its  restrictions  is  for  the  jury  to  determine  as  a 
question  of  fact  upon  evidence  aliunde^  and  all  the  circum- 
stances attending  the  giving  the  receipt  are  admissible  in 
evidence  to  enable  the  jury  to  decide  that  fact.  The  receipt 
given  by  the  company,  in  this  case,  was  declared  on  its  face 
to  be  a  contract,  and  was  as  full  for  such  purpose,  in  the 
terms  employed,  as  is  the  form  in  the  case  now  before  us. 
It  was  a  question  for  the  jury  in  that  case,  but  in  this  case 
the  court  undertook  to  determine  the  question  and  decide 
the  fact.    We  think  this  was  error. 

We  do  not  see  why  the  same  rule,  in  this  respect,  should 
not  apply  to  telegraph  companies  as  is  applied  to  express 
companies  and  railroad  companies.  In  regard  to  the  latter, 
it  is  always  held,  whether  or  not  such  a  regulation  was 
brought  to  the  notice  of  the  shipper  so  as  to  fix  knowledge 
upon  him,  to  be  a  fact  for  the  jury.  Brown  v.  Eastern 
Railroad  Co.^  11  Gushing,  97.  Slight  evidence  of  accept- 
ance, or  assent  to  such  regulation,  would,  no  doubt,  suffice, 
but  it  is  for  the  jury  to  determine. 

In  the  various  and  somewhat  conflicting  decisions  of  the 
courts  on  the  questions  presented,  we  are  inclined  to  hold, 
admitting  the  paper  signed  by  the  plain tiflfs  was  a  contract, 
it  did  not,  and  could  not,  exonerate  the  company  from  the 
use  of  ordinary  care  and  diligence,  both  as  to  their  instru- 
ments and  the  care  and  skill  of  their  operators. 

The  plaintiflfs  having  proved  the  inaccuracy  of  the  mes- 
sage, the  defendants,  to  exonerate  themselves,  should  have 
shown  how  the  mistake  occurred.  This  proof  was  not  in 
the  power  of  the  plaintiflFs,  and  was  in  the  power  of  the 
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defendants.  In  the  absence  of  snch  proof,  the  jnry  would 
be  authorized  to  presume  a  want  of  ordinary  care  on  the  i>art 
of  the  defendants. 

If  the  error  was  caused  by  atmospheric  disturbances,  or 
a  momentary  displacement  of  the  wires,  the  defendants 
knew  it,  and  ought  to  show  it.  In  the  absence  of  any 
proof  on  either  part,  the  jury  should  be  told  the  presump- 
tion was,  a  want  of  ordinary  care  on  the  part  of  the  company. 
The  court,  however,  refused  to  instruct  the  jury  that  the 
company  was  liable  for  gross  negligence.  It  is  the  settled 
doctrine  of  this  court  that  a  railroad  company  cannot  pur- 
chase exemption  from  gross  negligence,  or  protect  itself 
against  such  ;  that  it  would  be  against  public  policy  so  to 
contract.  We  see  no  reason  why  the  rule  should  not  be  the 
same  in  regard  to  telegraph  companies,  for  they  are,  like 
railroads,  public  institutions,  having  duties  to  perform  to 
the  public. 

On  general  principles,  we  must  hold  the  company,  not- 
withstanding the  special  conditions  relied  upon,  is  respon- 
sible for  mistakes  happening  by  their  own  fault,  such  as 
defective  instruments,  or  carelessness  or  unskiUfulness  of 
their  operators,  but  not  for  mistakes  occasioned  by  uncon- 
trollable causes.  Sweatland  v.  Illinois  and  Mississippi 
Telegraph  Co.,  27  Iowa,  433. 

This  company  sought  the  patronage  of  the  public  in  the 
exercise  of  their  employment,  and  assured  that  public  they 
would  use  at  least  ordinary  care  and  diligence  in  their  busi- 
ness, both  as  to  their  instruments  and  as  to  the  skill  of 
their  operators.  It  cannot  be  claimed  the  contract  in  ques- 
tion was  designed  to  relieve  them  from  that,  nor  should  it. 
They  assure  the  public  that  they  have  the  most  approved 
instruments  and  employ  skillful  operators,  and  they  further 
assure  the  pubic  that  due  care  and  diligence  shall  be  exer- 
cised in  conducting  their  business.  If  the  conditions  relied 
ui)on  were  designed  to  shield  the  company  from  conse- 
quences flowing  from  a  want  of  skill  of  operators,  or  insuf- 
ficiency of  instruments,  which  would  be  gross  negligence. 
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such  a  condition  would  be  contrary  to  public  policy,  and 
void. 

The  pretext  for  imposing  the  conditions  in  question  is, 
* '  to  guard  against  and  correct,  as  much  as  possible,  some 
of  the  errors  arising  from  atmospheric  and  other  causes 
appertaining  to  telegraphy,  etc." 

In  these  ^' other  causes"  it  cannot  be  allowed  to  embrace 
defective  instruments  or  unskillful  operators,  for  the  com- 
pany are  bound,  by  their  obligations  to  the  public,  to 
provide  the  best — certainly,  to  provide  oi)erator8  of  suffi- 
cient skill  and  intelligence,  and  instruments  of  the  most 
approved  construction.  "Other  causes"  must  mean  only 
such  causes  as  appertain  specially  to  the  business  of  tele- 
graphy. Defective  apparatus  and  unskillful  operators  ap- 
pertain to  business  and  public  employments  other  than  tele- 
graphy. A  railroad  company  cannot  be  excused  on  failing 
to  employ  competent  engines,  and  servants  to  manage  and 
conduct  them  and  the  trains  to  which  they  are  attached. 
If  a  loss  happens  by  reason  of  insuflScient  engines,  or  by 
the  incompetency  of  their  employees,  they  are  liable. 

We  cannot  hold  that  the  printed  conditions  in  evidence, 
in  this  case,  protect  this  company  from  losses  and  damage 
occasioned  by  causes  wholly  within  their  own  control. 
They  must  be  confined  to  mistakes  due  to  the  infirmities  of 
telegraphy,  and  which  are  unavoidable. 

A  point  is  made  by  appellees,  that  the  negligence  of 
appellants  materially  contributed  to  the  loss  incurred. 
This  is  a  question  of  fact  for  the  jury,  and  if  it  is  estab- 
lished, thev  cannot  recover. 

But  we  fail  to  discover  any  evidence  of  contributory 
negligence  on  the  part  of  the  plaintiffs.  And  as  to  the 
receiver  of  the  message,  it  was  not  his  duty  to  telegraph 
back  to  ascertain  the  correctness  of  the  message.  The  com- 
pany was  bound  to  send  the  message  correctly  in  the  first 
instance. 

It  is  urged  by  appellees,  in  their  comments  on  the  instruc- 
tions asked  by  plaintiffs  below,  that  the  first  two  were 
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properly  refused  by  the  court,  for  the  reason  there  was  no 
evidence  on  which  to  base  them. 

There  may  have  been  no  direct  testimony  on  this  point, 
but  a  jury  is  permitted  to  infer  a  fact  from  circumstances 
proved  to  them.  It  was  in  proof  by  John  H.  Wrenn,  and 
not  attempted  to  be  contradicted  or  questioned,  that  so 
soon  as  he  received  a  telegram  from  Chicago,  which  he  did 
on  the  30th  of  October,  stating  that  an  error  had  been  com- 
mitted, and  ordering  him  to  cover  the  extra  nine  hundred 
shares,  he  went  immediately  to  the  office  of  the  company  in 
New  York  and  asked  them  to  correct  it.  They  told  him 
the  error  had  not  occurred  at  their  office,  but  in  Chicago. 

We  think  the  attention  of  the  jury  was  properly  called 
by  these  instructions  to  this  testimony,  as  it  was  not  con- 
tradicted. It  was  in  the  power  of  the  defendants  to  show 
the  mistake  did  not  occur  at  the  Chicago  office,  by  pro- 
ducing the  original,  which  was  in  their  possession.  This 
they  failed  to  do. 

If  the  fact  was  the  error  occurred  in  the  Chicago  office, 
then  the  plaintiflf's  right  to  recover  is  unquestionable,  for 
there  is  no  excuse  for  failing  to  start  a  message  correctly. 
That  fact  would  show  a  defective  instrument  or  an  un- 
skillful operator,  and  for  this  the  company  would  not  be 
exonerated. 

Another  point  is  made  by  appellees,  not  undeserving 
notice,  and  that  is,  a  want  of  knowledge  on  the  part  of  the 
company  of  the  importance  or  value  of  the  message.  It  is 
sufficient  answer  to  this  to  say,  that,  be  a  message  of  great 
or  trifling  importance,  the  company  is  bound  to  transmit  it 
literally — at  least,  according  to  some  of  the  authorities,  to 
use  the  highest  degree  of  skill  and  care  in  their  efl^orts  so 
to  do.  But  the  dispatch  disclosed  the  nature  of  the  busi- 
ness as  fully  as  the  case  demanded.  A  similar  case  is 
reported  in  55  Penn.  262,  U.  S.  Telegraph  Go.  v.  Wenger, 
The  dispatch  was,  "Buy  fifty  (50)  Northwestern,  fifty  (60) 
Pmirie  Du  Chien,  limit  forty-five  (45)."  It  was  held  this 
dispatch  disclosed  the  nature  of  the  business  to  which  it 
related,  and  that  a  loss  might  occur  if  it  was  delayed.     In 
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this  case  a  great  loss  has  occurred,  by  inconect  tnns- 
mission. 

As  to  the  point  that  appellees  should  have  had  an  i^por- 
tonity  to  replace  the  stock  before  Wrenn  went  into  the 
market  for  that  purpose,  it  is  apparent,  from  Wrenn's 
testimony,  the  company  had  such  opportunity,  for  lie 
testifies  he  went  to  them,  in  New  York,  and  reqnested 
them  to  correct  the  error.  On  their  refusal,  on  the  pre- 
text that  the  error  occurred  at  the  Chicago  office,  he  then 
purchased. 

'  We  have  carefully  read  and  considered  all  that  has  been 
written  on  the  subject  of  the  '*Artof  Telegraphy"  which 
our  libraries  can  furnish,  and  we  are  not  satisfied  with  the 
grounds  on  which  a  majority  of  the  decisions  of  re8X>ectable 
courts  are  placed. 

In  the  first  place,  modern  telegraphy  is  not  now  an 
infant  art.  It  sprang  into  existence  from  the  teeming  brain 
of  one,  now  no  more,  who  had  the  boldness  to  attempt  to 
render  subservient  to  the  wants  of  man  the  most  subtle 
element  of  nature,  and  by  its  mysterious  potency  convey 
ideas,  wants  and  wishes  to  the  farthest  limit  of  civilizatioD, 
and  with  the  speed  of  its  kindred  element.  In  its  infancy, 
it  scarcely  ever  failed  to  perform  its  office.  Thirty  years 
have  witnessed  vast  improvements  in  the  art — a  higher 
knowledge  of  the  subtle  agent  called  into  use — more 
finished  instruments,  and  almost  perfect  skill  in  those  who 
operate  them;  so  that,  setting  aside  atmospheric  causes 
which  have  not  yet  been  provided  against,  it  may  be 
asserted  as  an  incontestible  truth,  that,  given  a  line  of  wire 
properly  established,  the  most  perfect  instraments,  and 
skilled  operators  who  exercise  their  skill  with  proper  care, 
a  message  started  at  Chicago  for  New  York,  is  as  sni'e  to 
reach  its  destination,  exactly  in  the  words  and  figures  in 
which  it  was  started,  as  the  lightning  is  sure  to  strike  the 
object  which  attracts  it.  Intelligent  and  skillful  operators 
all  admit  this.  There  is  no  reason,  the  atmosphere  being 
right,  and  all  else  right,  why  a  message,  correctly  started, 
should  not  be  correctly  transmitted  along  the  line  to  the 
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end  of  the  line,  no  matter  how  many  hundred  miles 
asunder  may  be  the  point  of  its  departure  and  the  point  of 
its  reception. 

If  this  be  so,  then  the  efforts  made  by  the  courts  to 
excuse  those  who  undertake  this  business  should  not  be 
imitated  or  encouraged. 

Again,  it  is  said  by  enlightened  courts,  whose  opinions 
we  have  quoted,  that  these  forms  furnished  by  the  several 
companies,  and  they  are  all  alike,  when  used  by  the  sender 
of  a  message,  and  signed  by  him,  become  a  contract 
between  him  and  the  company,  by  the  terms  of  which  he 
must  abide. 

The  court  told  the  jury,  in  so  many  words,  this  form 
signed  by  appellant  was  a  contract  between  these  parties 
by  which  their  liability  must  be  gauged.  We  have,  in  this 
opinion,  said  something  on  this  point — that  it  was  for  the 
jury  to  determine  whether  it  was,  or  not,  a  contract, 
knowingly  executed  by  the  party,  with  the  intention  to  be 
bound  by  it. 

We  now  desire  to  say,  it  is  not  a  contract  binding  in  law, 
for  these  reasons:  Our  statute  makes  it  the  duty  of 
telegraph  companies  to  transmit  all  messages  committed  to 
them  for  purposes  of  transmission,  in  the  order  in  which 
they  are  received.  They  are  bound  by  law  to  serve  all  who 
apply.  They  are  public  institutions,  established  by  public 
law,  and  to  whom  is  granted  the  right  of  eminent  domain. 
Persons  who  unlawfully  injure  or  molest,  or  destroy  any 
of  their  lines,  posts,  pins,  etc.,  on  conviction,  are  deemed 
guilty  of  a  misdemeanor  and  liable  to  fine  or  imprisonment 
in  the  penitentiary,  or  both.  Failing  to  transmit  a  mes- 
sage, or  suppressing  a  message,  or  making  known  its 
contents  to  any  one  other  than  the  party  to  whom  it  is 
addressed,  is  deemed  a  misdemeanor,  and  punished  by  fine 
not  exceeding  one  thousand  dollars. 

By  section  4  of  the  act,  such  companies  have  the  power 
of  purchase,  receive  and  hold  such  real  estate  as  may  be 
necessary,  etc.,  and  may  appoint  such  directors,  officers  and 
agents,  and  employ  such  servants,  and  make  such  pruden- 
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ial  rales,  regulations  and  by-laws,  as  may  be  necessary  in 
be  transaction  of  the  business,  not  inconsistent  with  the 
iws  of  this  State  or  of  the  United  States.  Laws  of  1849,  p. 
88.  This  act  imposes  upon  these  companies  duties  to  per- 
orm  to  the  public,  which  they  must  perform  nolens  volens. 
^or  their  performance  they  are  entitled  to  a  reasonable  com- 
>ensation,  the  tariflf  of  which  they  adjust  themselves  under 
he  power  granted  by  the  4th  section.  When  this  tariff  is 
laid  by  the  sender  of  a  message,  the  duty  of  the  company 
•egins.  This  payment  is  the  consideration  for  the  per- 
ormance  of  its  duty  in  each  particular  case.  On  the  as- 
umption,  then,  that  it  is  the  duty  of  the  company  to  trans- 
ait  correctly  the  message  for  which  they  have  received 
ompensation,  where,  in  law,  arises  any  obligation  on  the 
>art  of  the  sender  to  repeat  the  message  ? 

The  fact  is  conceded  that  a  telegraph  company  is  the  ser- 
ant  of  the  public,  and  bound  to  act  whenever  called  upon, 
heir  charges  being  paid  or  tendered.  They  are,  in  that 
espect,  like  common  carriers,  the  law  imposing  upon  them  a 
uty  which  they  are  bound  to  discharge.  The  extent  of  their 
[ability  is,  to  transmit  correctly  the  message  as  delivered, 
^his  is  conceded.  But  it  is  decided  by  all  the  courts  that  a 
ommon  carrier  can,  by  contract,  restrict  this  liability.  The 
rgument  is,  that  the  condition  for  repeating  is  such  a 
estriction,  and  being  in  writing  and  signed  by  the  sender, 
s,  to  all  intents  and  purposes,  binding  upon  him  as  a  con- 
ract. 

The  question  at  once  arises,  where  is  the  consideration 
or  this  contract  ?  It  does  not  move  from  the  company  ;  on 
he  contrary,  they  demand  of  the  sender  of  the  message 
ifty  per  cent,  in  addition  for  repeating — for  assuring  the 
aithf ulness  of  their  own  conduct.  We  fail  to  perceive  any 
onsideration  whatever  on  which  to  base  this  so-called  con- 
ract.  It  is  not  a  contract  of  any  legal  or  binding  force. 
'his  court  said,  in  Illinois  Central  Railroad  Co  v.  Mar- 
ison  et  aL,  19  111.  136,  that  a  common  carrier  might 
estrict  his  common-law  liability  by  a  contract  fairly  made 
irith  the  shipper.     In  that  case,  the  contract  wns  special 
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and  under  seal,  and  for  which  the  raikoad  company  paid  a 
valuable  consideration  by  reduction  of  the  freight  charges. 
That  was  a  binding  contract  for  value.  The  one  in  ques- 
tion is  not  so,  and  does  not  possess  one  of  the  essential 
elements  of  a  valid  and  binding  contract — namely,  a  consid- 
eration. It  is  a  sham  and  a  delusion,  and  an  imposition 
upon  the  public  who  are  compelled  to  resort  to  this  agency 
in  the  transaction  of  their  business. 

If  it  be  a  contract,  the  sender  entering  into  it  was  under 
a  species  of  moral  duress.  His  necessities  compelled  him 
to  resort  to  the  telegrapii  as  the  only  means  through  which 
he  could  speedily  transact  the  business  in  hand,  and  he  was 
compelled  to  submit  to  such  conditions  as  the  company,  in 
their  corporate  greed,  might  impose,  and  sign  such  a  paper 
as  the  company  might  present.  '*  Prudential  rules  and 
regulations,"  such  as  the  company  is  authorized  by  statute 
to  establish,  cannot  be  understood  to  embrace  such  regula- 
tions as  shall  deprive  a  party  of  the  use  of  their  instru- 
mentality, save  by  coming  under  most  onerous  and  unjust 
conditions. 

But  it  is  said,  a  special  agreement  might  have  been  made 
for  insurance,  in  writing.  To  do  this,  the  amount  of  risk 
must  be  si)ecified  in  the  contract,  and  paid  at  the  time  of 
'  sending  the  message  ;  and  as  there  is  but  one  person  in  the 
world,  a  superintendent,  authorized  to  make  a  contract  of 
Insurance,  he  must  be  hunted  up  and  the  terms  negotiated  — 
all  which  requires  time  —  and  a  favorable  opportuni  ty  to 
the  sender  be  irretrievably  lost.  At  Chicago,  or  other  large 
cities,  where  a  superintendent  is  supposed  to  be,  there 
might  not  be  much  loss,  but  we  are  declaring  the  law  for 
the  whole  State,  and  it  is  well  known  that  at  subordinate, 
though  important  stations,  on  telegraph  lines,  superin- 
tendents are  not  to  be  found ;  this  provision  is  to  such  per- 
fectly valueless. 

As  a  party,  repeating  a  message,  and  paying  fifty  per 
cent,  additional  therefor,  cannot  recover  of  the  company  to 
the  extent  of  his  loss,  we  are  free  to  say  such  a  contract, 
forced,  as  we  have  shown  it  is,  ux)on  the  sender,  is,  in  our. 
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)piiiion,  unjust,  unconscionable,  without  consideration,  and 
itterly  void. 

The  remaining  question  is  as  to  the  damages.  As  this 
^ase  must  be  tried  again,  it  is  necessary  some  rule  should  be 
prescribed  by  which  the  damages  are  to  be  estimated.  As 
I  general  principle,  every  person  and  corporation  ought  to 
nake  good  all  damages  occasioned  by  his  or  their  default. 
Bat  it  is  not  always  easy,  in  cases  of  this  kind,  to  state  a 
general  rule.  It  has  been  said,  and  very  properly,  that  the 
^reat  difficulty  in  such  cases  is,  to  distinguish  between  the 
ight  to  recover  and  the  amount  to  be  recovered  —  the  line 
lividing  these  two  branches  of  the  law  sometimes  vanish- 
ng  entirely.  The  best  reflection  we  have  been  able  to 
>estow  on  this  branch  of  the  case  prompts  us  to  say  the  rule 
idopted  in  U.  S.  Telegraph  Co,  v.  Wenger,  stipra,  in  a 
limilar  case,  is  a  reasonable  rule. 

The  message,  in  that  case,  ordered  a  purchase  of  stock, 
vliich  advanced  in  price  between  the  time  the  message 
ihould  have  arrived  and  the  time  it  was  purchased  under 
mother  order.  The  advance  in  price  was  held  to  be  the 
neasure  of  damages. 

Tliat  message,  as  this,  disclosed  to  the  agent  of  the  tele- 
fiuph  company  the  nature  of  the  business  to  which  it  re- 
ated  —  in  this  case,  to  sell  a  certain  number  of  shares  of 
itock. 

If  appellants  were  compelled  to,  and  did,  purchase  nine 
lundred  shares  of  this  stock  to  replace  the  stock  so  sold  by 
eason  of  the  carelessness  of  this  company,  and  in  the 
nterval  between  the  selling  one  thousand  shares  and  the 
e-purchase  by  Wrenn  of  the  nine  hundred  shares  to  replace 
he  extra  number  of  shares  sold,  that  stock  had  advanced 
n  price,  this  advance  should  be  the  measure  of  damages, 
t  is  reasonable  to  suppose  this  is  what  both  parties  had 
n  view  when  the  message  was  committed  to  the  care  of 
ippellees. 

In  looking  at  these  conditions  prescribed  by  telegraph 
ompanies,  this  one  in  particular — but  they  do  not  differ 
issentially  from  those  of  other  like  companies  —  we  are 
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forcibly  Impressed  with  the  belief  that  they  are  designed  to 
i-elieve  themselves  from  all  responsibility.  Content  to 
receive  the  money  of  the  sender,  they  design  to  escape  all 
responsibility.  Snch  conditions  are  unreasonable,  and 
ought  not  to  receive  the  sanction  of  any  coart. 

We  have  said,  and  we  repeat,  that  there  is  no  reason, 
apart  from  atmospheric  causes,  why  a  message  should  not 
be  transmitted  precisely  as  received.  The  art  is  reduced  to 
a  certainty.  That  courts  should  not  be  swift  to  exempt 
thf^se  companies  from  liability,  is  a  dictate  of  public  policy. 
To  such  perfection  has  the  art  reached,  that,  in  the  last 
thirty  years  in  which  electric  telegraphs  have  been 
operated,  we  have  been  unable  to  find,  among  the  reported 
cases  in  this  country  and  in  England,  more  than  fifty 
instituted  against  those  companies  for  losses  occasioned  by 
their  negligence.  The  messages  sent  by  them  in  this  time 
have  amounted  to  millions.  Under  these  circumstances, 
their  bold  claim  to  exemption  should  meet  with  no  favor 
from  the  courts.  The  doctrine,  to  benefit  the  public,  must 
be,  as  we  have  endeavored  to  establish,  that  a  mistake  in 
transmission  is  prima  facie  evidence  of  negligence,  and 
the  bui:den  is  on  the  company  to  show  the  contrary. 

If  these  companies  rely  upon  contracts  as  restricting  their 
liability,  it  is  incumbent  on  them  to  show  a  valid  contract 
freely  entered  into  by  the  sender  of  the  message,  and  for  a 
valuable  consideration  paid  by  the  company  or  acknowl- 
edged by  the  sender.  But  even  such  contract  will  not 
relieve  the  company  from  gross  negligence. 

On  the  most  mature  reflection,  aided  by  all  the  light  shed 
upon  this  subject,  we  nre  at  a  loss  to  understand  upon  what 
principle  telegraph  companies  should  be  accorded  immu- 
nity for  their  torts,  or  be  relieved  from  the  liabilities 
voluntarily  assumed  by  them.  If  they  desire  to  restrict 
their  liability,  it  must  be  done  by  a  contract  fairly  and 
knowingly  entered  into,  and  for  a  valuable  considera- 
tion. 

Holding  these  views,  the  judgment  of  the  court  below 
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must  be  reversed,  and  the  cause   remanded  for   further 
proceedings  consistent  with  this  opinion. 

Judgment  reversed. 


NoTB— This  case  is  cited  in  the  following  cases,  post :  Candee  ▼.  W,  U. 
Tel.  Co.;  Daughtry  v.  Am.  Un,  Tel,  Co,;  HariT.  TV.  U.  Tel  Co.;  Tel.  Co. 
V.  Qriswold;  Smith  v.  W.  U.  Tel.  Co.;  W.  U.  Tel.  Co.  ▼.  FairhahkB; 
Pope  V.  W.  U.  Tel.  Co.;  W.  U.  Tel.  Co.  ▼.  Harris;  TV.  U.  Tel.  Co.  v. 
MaHin ;  Bartlett  v.  W.  U.  Td.  Co. 

For  other  cases  upon  Rubjects  here  discussed,  see  Indbx,  titles  "  Burden 
of  Proof,"  **  Limiting  Liability,"  **  Damages." 

Also,  the  following  earlier  cases,  in  addition  to  those  cited  in  the  above 
opinion : 

On  burden  of  proof :  Baldunn  v.  U.  S.  Tel.  Co.,  45  N.  Y.  744 ;  W.  U.  Tel. 
Co.  V.  Ward,  23  Ind.  277 ;  De  Rutte  y.  N.  Y.  etc.  Co.,  1  Daly,  547 ;  80  How. 
Pr.  413 ;  Rittenhouae  t.  Independent  Line,  etc.,  44  N.  Y.  268. 

All  which  hold  that,  an  error,  delay  or  failure  being  shown,  the  burden 
is  upon  the  company  to  excuse  it. 

In  Sweatland  v.  Illinois,  etc.  Tel.  Co.,  27  Iowa,  482,  and  U.  S.  Td.  Co.  t. 
Oildersleeve.  29  Md.  232,  it  was  held,  on  the  contrary,  that  proof  of  the  mere 
fact  of  error  in  the  one  case,  of  non-delivery  in  the  other,  was  not  enough ; 
that  there  must  be  also  affirmative  proof  of  negligence  or  bad  faith. 

On  duty  to  patrons,  cases  mentioned  in  note  to  OrinneU  v.  W,  U.  KL 
Co.  post. 

On  limiting  liability  in  respect  to  unrepeated  messages,  cases  in  note  to 
Redpath  v.  W.  U.  Co.^  posi. 

On  measure  of  damages,  cases  in  note  to  Bartlett  v.  W.  U.  Co.,  post. 


Southwestern  Railroad  Company  et  al.,  PlalntifEB  in 
error,  v.  Southern  &  Atlantic  Telegraph  Co.,  Defend- 
ant in  error. 

Oeorgia  Suprsme  Court,  July,  187S, 

(46  Ga.  48.) 

Ck)llSTITUn01IAL  LAW.— EMDISMT  domain.— iMJUHOnON. 

An  act  of  a  State  legislature  permitting  a  telegraph  company  to  erect  and 
maintain  its  line  upon  the  right  of  way  of  railroad  companies,  and  pi«- 
scribing  that  the  injury  to  the  latter  must  be  appraised  by  arbitration, 
held  unconstitutional,  upon  the  grounds : 


GEORGIA,  1872.  33 


SoofthweBteni  Railroad  Go.  et  al.  ▼.  Southern  A  Atlantic  Telegn^h  CSo* 

(1)  That  no  provision  is  made  for  enforcing  the  award,  even  if  the 
partiee  should  agree  to  arbitrate. 
(S)  That  it  makes  arbitration  compulsory. 

Appeal  from  an  order  refusing  an  injanction  to  restrain 
the  telegraph  company  from  erecting  its  line  upon  the  right 
of  way  of  the  railroad  company. 

Lyon  &  Irvinj  for  plaintiffs  in  error. 

A.  0.  Bacon^  for  defendant. 

Wabneb,  C.  J. :  This  was  a  bill  filed  by  the  Soathwestem 
Railroad  Company  and  the  Western  Union  Telegraph 
Company,  against  the  Southern  and  Atlantic  Telegraph 
Company,  praying  for  an  injunction  to  restrain  the  latter  com- 
pany from  erecting  and  constructing  a  line  of  telegraph  on  the 
right  of  way  heretofore  granted  by  the  general  assembly  to 
the  Southwestern  Railroad  Company.  On  hearing  the  appli. 
cation  for  the  injunction,  the  judge  refused  to  grant  it,  and 
the  complainants  excepted.  The  defendant  is  a  foreign 
corporation,  created  and  chartered  by  the  laws  of  the  State 
of  New  York,  and  claims  the  right  to  construct,  erect  and 
maintain  its  line  of  telegraph  upon  the  right  of  way  of  the 
Southwestern  Railroad  Company,  under  an  act  of  the  gen- 
eral assembly  of  this  State,  passed  on  the  26th  August,  1872. 
There  can  be  no  doubt,  we  think,  that  it  was  competent 
for  the  general  assembly,  in  the  exercise  of  its  sovereign 
authority,  to  grant  to  this  foreign  corporation  the  privilege 
and  right  to  erect,  construct  and  maintain  its  line  of  tele- 
graph upon  the  public  domain  of  this  State,  if,  in  its  judg> 
ment,  the  public  interest  required  it,  with  this  limitation, 
however,  that  it  could  not  authorize  this  foreign  corpora- 
tion, or  any  other  corporation,  to  take  private  property  for 
that  purpose,  without  providing  that  just  compensation 
should  be  made  to  the  owners  of  the  private  property  so 
taken  and  appropriated,  in  the  erection  and  construction  of 
its  telegraph  line ;  and  the  main  controlling  question  in  this 

VOL.  1—3. 
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case  is,  whether  such  provision  has  been  made  by  the  act 
under  which  the  defendant  claims.  The  third  section  of  the 
act  declares,  ''  that  in  the  event  that  any  railroad  company 
should  deem  that  they  had  sustained  damage  by  reason  of 
the  location  of  a  telegraph  line  over  their  right  of  way,  the 
damage,  if  any,  shall  be  assessed  and  paid  as  follows :  The 
railroad  company  shall  select  one  commissioner,  and  the 
person  or  telegraph  company  constructing  such  telegraph 
line  shall  select  another,  and  these  two  shall  select  a  third, 
and  the  three  persons  thus  selected  shall  assess  the  damage, 
if  any,  and  the  amount  so  awarded  by  them  shall  be  paid 
by  the  person  or  telegraph  company  constructing  said  line 
to  the  railroad  company." 

It  is  a  fundamental  principle  of  the  law  that  private  prop- 
erty shall  not  be  taken  for  the  use  of  the  public  without 
just  compensation,  and  the  term  just  compensation,  in  the 
sense  of  the  law,  means  that  it  shall  be  paid  for  at  a  fair 
valuation.  Protection  to  person  and  property  is  the  para- 
mount duty  of  government,  and  shall  be  impartial  and  com- 
plete.    Constitution  of  1868. 

The  right  of  way  of  the  Southwestern  Railroad  Company, 
[nclading  three  hundred  feet  on  each  side  of  the  same,  is 
vested  in  that  company.  Thef  onrth  section  of  its  charter 
vests  the  fee  simple  of  the  land  constituting  the  right  of 
way  in  the  company,  and  it  is  the  private  property  of  that 
corporation ;  and  the  Southern  &  Atlantic  Telegraph  Com- 
pany has  not  the  legal  right  permanently  to  appropriate 
uny  part  of  its  right  of  way — its  private  property  —  for  the 
3rection  and  construction  of  its  telegraph  Une,  without  first 
paying  the  company  therefor.  Does  the  act  of  the  general 
sissembly  under  which  the  defendant  claims  the  right  to  ap- 
propriate and  use  the  complainant's  right  of  way,  provide 
For  such  payment  as  is  contemplated  by  the  fundamental 
law  of  this  State  ?  The  act  simply  provides  for  an  arbitra- 
tion to  assess  and  award  the  damages  sustained  by  reason  of 
the  location  of  the  telegraph  line  of  the  defendant  (a  foreign 
corporation),  on  the  right  of  way  of  the  complainant's  road. 
There  is  no  provision  made  in  the  act  for  the  enforcement 
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of  the  award  against  the  property  of  the  defendant,  either 
by  a  judgment  thereon  or  otherwise.  The  complainaats 
could  not  enforce  that  award  for  damages,  except  by  a  com- 
mon law  suit  instituted  for  that  purpose.  There  is  no 
remedy  provided  by  the  act  for  the  enforcement  of  the 
award,  even  if  the  parties  should  voluntarily  consent  to  sub- 
mit the  question  of  damages  to  arbitration ;  and  if  they 
should  not  voluntarily  consent  or  fail  to  do  so,  there  is  no 
provision  made  to  compel  them.  Besides,  it  is  a  funda- 
mental principle  of  the  law,  as  old  as  Magna  Charta^  that 
no  person,  either  natural  or  artificial,  shall  be  deprived  of 
his  property,  but  by  the  judgment  of  his  peers  and  accord- 
ing to  the  law  of  the  land.  The  constitution  of  1868 
declares  "that  the  right  of  trial  by  jury,  except  where  it"is 
otherwise  provided  in  this  constitution,  shall  remain 
intiolaie.^^ 

There  is  no  provision  in  the  act  for  an  appeal  from  the 
award  of  the  arbitrators  to  any  court  so  as  to  have  the  ques- 
tion of  damages  tried  by  a  jury,  and  a  judgment  entered  up 
on  their  verdict  binding  the  defendant's  property,  and  the 
result  would  be,  that  the  complainant  would  be  deprived  of 
his  iwivate  proi)erty  for  the  benefit  of  the  public  (assuming 
that  its  appropriation  by  the  defendant  is  for  the  benefit  of 
the  public  interest),  with  no  other  security  for  its  payment 
than  an  award  of  the  three  arbitrators  against  a  foreign  cor- 
poration, with  no  remedy  provided  by  the  act  for  its 
enforcement  against  the  property  of  the  defendant.  This  is 
not  such  a  just  compensation  for  the  taking  of  private 
property  for  public  use  as  the  fundamental  law  of  the  State 
contemplates.  In  the  case  of  Doe  ex  dem.  of  Carr  v.  The 
Oeorgia  Railroad  Company^  1  Kelly,  632,  the  question 
whether  a  judgment  against  the  company  for  the  damages 
assessed,  to  be  enforced  by  the  ordinary  process  of  the 
court,  or  adequate  security  being  given  by  the  company  to 
the  landholder  to  pay  the  damages,  was  such  a  just  com- 
pensation for  the  public  use  of  private  property  as  contem- 
plated by  the  constitution,  was  not  decided  in  that  case, 
but  left  as  an  open  question.     But  in  the  act  of  1872,  under 
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^hich  the  defendant  claims  the  right  to  take  the  com- 
>lainant's  private  property  for  public  use,  there  is  no  pro- 
ision  made  for  even  b.  Judgment  on  the  award,  or  any  other 
aeans  provided  for  its  enforcement  against  the  property  of 
he  defendant ;  no  provision  made  for  a  trial  by  jury  on  an 
ppeal  from  the  award,  so  as  to  entitle  the  complainant  to  a 
adgment  on  the  verdict  of  a  jury  for  the  damages  which 
(Tould  bind  the  property  of  the  defendant.  Under  the  pro- 
isions  of  the  act  of  1872,  there  is  no  security  or  protection 
;iven  to  the  complainant  for  taking  its  private  property  for 
he  use  of  the  public,  unless  the  defendant  chooses  volun- 
arily  to  pay  for  it.  As  was  said  in  the  case  of  ParTiam  v. 
Vlit  Justices  of  Decatur  County,  9  Georgia  Reports,  355 : 
'The  progression  of  this  age  requires  the  frequent  exercise 
f  the  right  of  eminent  domain;  the  necessity  of  right  and 
iberty  require  that  the  citizen  be  paid  when  be  is  injured 
ly  it ;  and  this  court  is  here  to  see  to  it  that  he  is paid.^^ 
n  our  judgment  the  act  of  1872,  under  which  the  defend- 
nt  claims  the  right  to  enter  upon  the  complainant's  right 
f  way,  its  private  property,  for  the  purpose  of  erecting, 
onstructing  and  maintaining  its  line  of  telegraph  for  the 
•enefit  of  the  public,  is  unconstitutional  and  void  fop  the 
easons  heretofore  stated,  and  that  the  injunction  prayed 
or  was  the  appropriate  remedy  in  view  of  the  facts  of  the 
ase,  and  should  have  been  granted.  The  only  apparent 
aterest  which  the  Western  Union  Telegraph  Company  has 
a  the  question  arises  from  the  fact  of  its  contract  with  the 
outhwestem  Railroad  Company  for  the  exclusive  use  of 
;s  right  of  way,  to  operate  and  maintain  its  own  line  of 
3legraph,  and  being  interested  under  that  contract,  it 
^as  a  proper  party  to  the  bill  to  the  extent  of  that  interest 
nly. 
Let  the  judgment  of  the  court  below  be  reversed. 


NoTB.~For  other  cases  involving  questions  of  ''  Constitutional  Law"  and 
Eminent  Domain,'*  see  those  titles  in  the  Index  at  the  end  of 
olume. 
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Harris  v.  Western  Union  Telegraph  Company. 

District  Court  of  PhUadelphia,  December  28, 1872. 

(9  Phila.  88.) 

Unrepbatsd  message— effect  on  addressee. 

The  receiyer  of  a  telegram  is  not  deprived  of  the  cause  of  action  for  negli- 
gent error  in  transmission  by  the  failure  of  the  sender  to  have  the  message 
repeated,  the  receiver  not  having  specific  notice  of  the  regulation  requiring 
repetition. 

J.  Quincy  Hunsicker^  for  plaintiff. 

Oeo.  L.  Orawford  and  Beiijamin  Harris  Brewster^  for 
defendant. 

Mitchell;  J. :  This  is  an  action  on  the  case  against  the 
telegraph  company  for  negligence. 

On  the  trial  plaintiff  proved  the  receipt  by  him  from 
defendant  of  a  dispatch  written  npon  a  printed  form,  as 
fr/Uows : 

"  Western  Union  Telegraph  Company. 

*'  The  rules  of  this  company  require  that  all  messages  received  for  trans- 
mission shaU  be  written  on  the  message  blanks  of  the  company,  under  and 
subject  to  the  conditions  printed  thereon,  which  conditions  have  been 
agreed  to  by  the  sender  of  the  following  message  : 

**  Oallipolis,  O.,  N<yv.  12,  1869. 
"  To  Geo.  F.  Harris,  Philadelphia. 

'*  Send  five  thousand  (5,000)  one  z  twenty-four  and  a  half  (24  1-2)  paper 

sacks.  H.  W.  &  A.  L.  Lanoley.** 

The  original  dispatch,  as  written  by  the  sender,  was  then 
read  in  evidence.  It  was  for  only  600  sacks,  and  was  writ- 
ten ni)on  a  printed  form  or  blank  containing,  among  others, 
the  nsnal  condition  as  to  non -liability  of  the  company  for 
error  in  messages  nnless  repeated. 

Plaintiff  testified  to  the  making  of  5,000  sacks,  the  refusal 
of  his  customer  to  take  more  than  the  500  ordered,  and  the 
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OSS  on  a  re-sale  of  the  4,600  thrown  on  his  hands.  He  then, 
vith  a  view  of  affirmatively  proving  negligence,  called  sev- 
iral  witnesses,  who  testified  as  experts  that  the  mistake  of 
ive  thousand  for  live  hundred,  both  in  the  written  numbers 
ind  the  figures,  was  not  likely  to  occur  from  tlie  ordinary 
nd  unavoidable  accidents  of  telegraphy.  Plaintiff  then 
losed. 

The  question  was  reserved,  whether  plaintiff  could 
ecover  without  proof  of  the  repetition  of  the  message,  and 
iefendant  called  witnesses  to  i)rove  that  such  a  mistake 
night  occur  from  the  difficulties  inherent  in  the  art  of  tele- 
;raphy,  and  that  there  w^as  no  negligence  in  fact  on  its 
>art.  The  case  went  to  the  jury  on  the  question  of  negli- 
ence,  and  tliey  found  a  verdict  for  plaintiff. 

This  is  now  a  rule  for  a  new  trial,  and  a  motion  by  de- 
endant  for  judgment  non  obstante  veiedicto. 

It  will  be  seen  from  this  statement  of  facts,  that  this  case 
iffers  essentially  from  Passmore  v.  Telegraph  Company^ 
rhicli  was  argued  at  the  same  time.  That  was  an  action 
y  the  sender  of  the  message,  who  was  conceded  to  have 
ad  notice  of  the  regulation  as  to  the  repeating  of  messages, 
nd  whose  rights  arose  under  and  were  limited  by  the  con- 
ract.  This  action  is  by  the  receiver  of  the  message,  and 
?  in  tort. 

Two  questions  arose  in  this  case  :  First,  was  there  suffi- 
ient  notice  brought  home  to  plaintiff  of  the  regulation  as 
0  repetition  of  messages?  Secondly,  if  so,  was  tlie  plaint- 
T  in  this  action  bound  by  such  notice  ? 

Upon  the  first  point  we  are  of  opinion  that  the  notice  was 
ot  sufficient.  The  defendant  delivered  to  plaintiff  a  wrong 
lessage,  and  the  jury  have  found  that  the  error  was  caused 
y  the  defendant's  negligence.  The  defendant,  therefoi-e, 
?  in  the  jiosition  of  a  wrongdoer,  and  a  notice,  to  excuse 
im,  must  be  so  full,  clear  and  explicit,  that  it  would  be 
egligence  in  the  plaintiff  to  disregard  it.  The  notice 
roved  was  only  a  notice  that  there  were  regulations  of  the 
ompany,  and  that  they  had  been  agreed  to  by  the  sender 
f  the  message.     Not  the  slightest  specification  is  given  of 
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the  nature  of  the  regalations,  nor  any  caution  to  the  receiver 
of  the  message  that  they  might  be  important  for  him  to 
examine.  We  cannot  say  that  there  was  anything  in  such 
a  notice  that  put  the  plaintiff  upon  inquiry  or  action,  at  his 
I)eril. 

As  the  first  point  is  decisive  in  plaintiff's  favor,  we  are 
not  called  upon  to  decide  the  second.  But  we  may  say  that, 
treating  this  action  as  purely  in  tort  for  misfeasance,  it 
would  seem  upon  principle  that  the  plaintiff  could  not 
be  bound  by  such  notice ;  and  such  appears  to  be  the  opinion 
of  the  Supreme  Court  in  New  TorJc  &  Western  Telegraph 
Company  v.  Dryburg,  11  Casey,  303,  where  Woodward, 
J.,  says,  this  company  ^'charge  fifty  per  cent,  advance  upon 
the  usual  price  of  transmission,  where  the  sender  demands 
that  the  message  be  repeated  back  to  the  first  operator,  and 
LeBoy  did  not  pay  it.  If  it  be  granted  that,  in  consequence 
of  his  not  purchasing  this  security  against  mistakes,  he 
could  not  hold  the  company  liable,  it  does  not  follow  that 
Dryburg  cannot.  He  did  not  know  whether  the  message 
had  been  repeated  back  to  LeBoy  or  not." 

It  may  very  well  be  that  the  regulation  as  to  repetition 
of  messages  will  become  so  universal  in  the  practice  of 
telegraphy,  that  it  will  be  considered  to  be  known,  con- 
structively at  least,  to  all  persons  sending  or  receiving 
messages,  and  that  it  will  be  held  negligence  in  any  person 
to  act  upon  any  important  telegram  without  having  it 
repeated.  But  such  custom  is  not  in  evidence  in  this  case, 
and  it  is  not  for  this  court  to  lead  the  way  in  such  decision. 
After  very  full  consideration,  we  are  unable  to  distinguish 
this  from  Dryburg's  case,  which  is  a  binding  authority  in 
this  State.  The  rule  for  a  new  trial  must,  therefore,  be 
discharged,  and  judgment  entered  for  the  plaintiff  on  the 
verdict. 


Nor.— For  oiher  caaee  on  cause  of  action  acoming  to  the  person  to 
whom  a  telegram  is  addressed,  in  case  of  error,  etc.,  in  transmission,  see 
IXDiz,  title  *^  Beoeirer  or  Addressee ;"  also,  the  following  earlier  eases : 
BoMm  ▼.  Lake  Erie  TOegrapk  Co.  (Ohio),  1  Am.  L.  R.  986,  AUen  TeL 
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:)a8.  7 ;  N.  Y.  A  Wash.  Pr.  Td.  Co.  ▼.  Dryhurg,  85  Pa.  St.  2d8 ;  De 
Btttte  V.  N.  Y.  do.  Co.  (N.  Y.)  80  How.  Pr.  408,  1  Daly,  647 ;  Boae  ▼. 
U.  8.  Tel.  Co.  (N.  Y.)  8  Abb.  Pr.  N.  a  408 ;  Playford  v.  UnUed  Kingdom 
Elee.  Td.  Co.,  4  Q.  B.  706;    Ehoood  v.  W.  U.  Tel.  Co.,  45  N.  Y.  549. 

In  the  Dryburg  case,  which  is  recognized  as  authoritatiye  in  the  above 
>pinion,  it  was  held  that  the  receiver  of  a  telegram  would  not  be  bound 
i>y  the  sender's  failure  to  have  the  message  repeated,  of  whioh  he  was  not 
informed. 

In  the  De  BiUte  case,  the  court  say :  ''It  does  not  necessarily  follow  that 
the  contract  is  made  with  the  person  by  whom,  or  in  whose  name,  a 
message  is  sent.  He  may  have  no  interest  in  the  subject  matter  of  the 
message,  but  the  party  to  whom  it  is  addressed  may  be  the  only  one 
interested  in  its  correct  or  diligent  transmission ;  and  where  that  is  the 
sase,  he  is  the  one  in  reality  with  whom  the  contract  is  made." 

'*  But  if  we  were  to  leave  out  of  view  altogether  the  question  with  whom 
the  contract  was  made,  the  defendants  would  still  be  liable  to  the  plaintiff 
For  putting  him  to  loss  and  damage  through  their  negligence  in  trans- 
mitting to  him  an  erroneous  message." 

In  the  Base  case,  the  possible  cause  of  action  to  the  addressee  is  said  to 
be  based  "  not  on  the  ground  of  the  violation  of  a  contract,  but  of  the 
violation  of  a  duty,  the  faithful  discharge  of  which  the  company  had 
undertaken,"  though  in  that  case  it  was  decided  that  the  addressee 
[plaintiff)  had  no  cause  of  action. 

In  the  Playford  case,  it  was  held  that  the  addressee  had  no  oanBe  of 
RCtion  unless  he  were  the  agent  of  the  sender. 


James  Redpath  and  another  v.  Western  Union  Tklb- 

GRAPH  Company. 

Supreme  Judicial  Court  of  Maasctchugetts,  March,  187S, 

(112  Mass.  71.) 

Unrepeated  message. 

A  stipulation  printed  in  a  telegraph  blank,  limiting  the  liability  of  the  oom. 
pany  to  the  sum  paid  for  transmission,  for  all  loss  caused  by  failure, 
error  or  delay  in  sending  an  unrepeated  message,  is  valid,  and  in  ahaence 
of  fraud  or  gross  negligence,  or  other  reasons  why  the  company  could 
not  legally  contract  for  protection,  is  enforceable  by  the  company. 
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AonoN  for  damages. 

Appeal  by  plaintiffs  below  from  a  judgment  of  the  Supe- 
rior Conrt,  entered  upon  agreed  facts,  and  upon  stipalation 
that  judgment  be  entered  for  defendant  if  it  should  be 
decided  that  the  plaintiff  could  recover  only  the  price  of 
the  message.    The  facts  appear  in  the  opinion. 

/.  D.  Long^  for  plaintiffs. 

O.  8.  Hale^  for  defendant. 

Chapman,  J.:  The  plaintiffs  sent  over  the  defendant's 
line,  June  23,  1872,  a  message  directed  to  Hon.  William 
Parsons,  care  H.  B.  Napier,  Owego,  N.  Y.  It  was  written 
on  the  usual  blanks  furnished  by  the  defendant,  a  copy  of 
the  heading  of  which  is  as  follows  : 

''  The  Western  Union  Telegraph  Company.  AH  measagei  taken  by  thia 
company  subject  to  the  following  terms :  To  guard  against  mistakes,  the 
sender  of  the  message  should  order  it  repeated ;  that  is,  telegraphed  back 
to  the  originating  office.  For  repeating,  one-half  the  regular  rate  is  charged 
in  addition.  And  it  is  agreed  between  the  sender  of  the  following 
message  and  this  company,  that  said  company  shall  not  be  liable  for  mis* 
takes  or  delays  in  the  transmission  or  delivery,  or  for  non-delivery  of  any 
icnrepeated  message,  beyond  the  amount  received  for  sending  the  same ; 
nor  for  mistakes  or  delays  in  the  transmission  or  delivery,  or  for  non-de- 
livery of  any  repeated  message,  beyond  fiity  times  the  sum  received  for 
sending  the  same,  unless  specially  insured ;  nor  in  any  case  for  delays 
arising  from  unavoidable  interruption  in  the  working  of  their  lines,  or  for 
errors  in  cipher  or  obscure  messages.  And  this  company  is  hereby  made 
the  agents  of  the  sender,  without  liability,  to  forward  any  message  over 
the  lines  of  any  other  company,  when  necessary  to  reach  its  destination. 

Correctness  in  the  transmission  of  messages  to  any  point  on  the  lines  of 
this  company  can  be  insured  by  contract  in  writing,  stating  agreed 
amount  of  risk,  and  payment  of  premium  thereon  at  the  following  rates, 
in  addition  to  the  usual  charge  for  repeated  messages,  viz. :  one  per  cent* 
for  any  distance  not  exceeding  1,000  miles,  and  two  per  cent,  for  greater 
distance.  No  employee  of  the  company  is  authorized  to  vary  the  foregoing. 
The  company  will  not  be  liable  for  damages  in  any  case  where  the  claim  is 
not  presented  in  riting  within  sixty  days  after  sending  the  message.  0< 
H.  Palkbr,  Secretary.  (Thos.  T.  Eokert,  General  Superintendent,  New 
York.)    WnuAK  Obton.  President,'' 
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Li  a  separate  line,  immediately  above  the  blank  for  the 
nessage,  the  following  is  printed : 

''Send  the  foUowing  message  subject  to  the  above  terms,  whicdi  are 
igreed  to." 

The  plaintiffs  did  not  ask  to  have  the  message  repeated, 
^hich,  it  is  agreed,  would  have  tended  to  prevent  the  error 
iiereafter  stated,  or  to  have  its  correctness  insured ;  and  did 
not  pay  any  extra  charge  for  having  the  message  rei>eated 
[>r  insured ;  nor  did  they  give  the  defendant  any  infoima- 
bion  other  than  that  contained  in  the  message. 

The  dispatch  was  not  sent  to  *'Owego,  N.  Y.,"  but  to 
"Oswego,  N.  Y.;"  and  Mr.  Parsons  failed  to  receive  the 
information  given  in  it.  This  action  is  brought  to  recover 
iamages  for  the  failure  to  send  it  correctly. 

It  is  immaterial  whether  the  plaintiffs  or  their  agent  read 
the  printed  document  or  not.  Orace  v.  AdarM^  100  Mass. 
506.  It  is  sufficient  that  they  assented  in  writing  to  its  terms, 
Euid  paid  for  the  sending  of  a  message  not  insured.  The 
g[uestion  here  is  whether  the  defendant  is  liable  for  the 
error,  notwithstanding  the  agreement. 

The  case  of  EllU  v.  American  Telegraph  Company^  13 
Allen,  226,  was  quite  similar  to  this.  The  message  was 
sent  subject  to  conditions  similar  to  those  here  stated, 
&nd  no  extra  fees  were  paid  for  repeating  it.  It  was  a 
iirection  to  send  "ten  men,  $125 ;"  the  error  was  in  stating 
the  sum  $175,  and  the  arguments  for  the  plaintiff  were 
similar  to  those  urged  for  the  plaintiffs  here.  The  jury  in 
lihe  court  below  were  instructed  that,  notwithstanding  the 
terms  and  conditions  set  forth,  the  defendants  were  bound 
to  make  use  of  ordinary  care,  attention  and  skill,  and  were 
liable  to  damages  arising  from  inattention  or  carelessness 
in  such  transmission,  either  to  the  sender  or  to  the  receiver* 
according  to  their  respective  interests  in  the  message ;  and 
that  the  error  in  the  message  was  prima  fade  evidence  of 
want  of  ordinary  care,  attention  and  skill  on  the  part  of  the 
defendants.  A  verdict  was  returned  for  the  plaintiff  which 
this  court  set  aside,  on  the  ground  that  the  ruling  was 


MASSACHUSETTS,  1873. ^43 

Jamee  Bedpath  and  another  ▼.  Western  Union  Telegraph  Go. 

erroneous.  It  was  held  that  the  liability  of  the  telegraph 
company  was  not  like  that  of  a  common  carrier,  and  the 
disti notion  and  the  reasons  of  it  are  stated  ;  and  that  the 
printed  conditions  limiting  their  liability  were  reasonable 
and  valid. 

The  error  in  that  case  was  of  the  same  nature  with  the 
error  in  this  case,  and  did  not  arise  from  the  state  of  the 
atmosphere  or  the  imperfection  of  instruments.  In  the 
statement  of  facts  in  this  case,  there  is  nothing  from  which 
it  can  be  inferred  that  the  defendant  was  guilty  of  fraud  or 
gross  negligence,  or  that  the  error  was  of  such  a  character 
that  the  company  could  not  legally  contract  for  its  own 
protection  against  liability  for  it,  on  such  terms  as  the 
printed  conditions  contain. 

The  case  referred  to  substantially  settles  this  case. 

But  that  case  does  not  stand  alone.  In  MacAnchrew  v. 
JSUctric  Telegraph  Oo.^  17  C.  B.  3,  the  message  was  sent 
subject  to  the  condition  that  ''this  company  will  not  be 
responsible  for  mistakes  in  the  transmission  of  unrepeated 
messages,  from  whatever  cause  they  may  arise."  In  the 
transmission  of  the  message,  which  was  unrepeated, 
"Southampton"  was  substituted  for  "Hull."  This  was  a 
similar  mistake  to  that  made  here,  and  the  message  went  to 
the  wrong  town. 

But  the  court  held  that  the  condition  was  a  reasonable 
one,  and  afforded  an  answer  to  the  action  for  damages.  The 
same  principle  is  sustained  in  other  cases.  Camp  v.  Western 
Union  Telegraph  Company,  1  Mete.  (Ky.)  164 ;  Breese  v. 
United  J^aies  Telegraph  Co.,  46  Barb.  274,  which  was  sus- 
tained in  the  Court  of  Appeals  (48  N.  Y.  132) ;  Wann  v. 
Western  Union  Telegraph  Company,  37  Mo.  472.  These  and 
other  cases,  generally  sustaining  the  same  doctrine,  but  some 
of  them  dissenting  from  it  in  some  particulars,  and  most  of 
fhem  considering  the  question  fully,  are  found  collected  in 
Allen's  Telegraph  Cases. 

It  seems  to  us  that  one  who  elects  to  save  the  small  sum 
charged  for  a  more  extended  liability  cannot  reasonably 
daim  the  benefit  of  it  in  a  business  where  careful  operators 
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Gu:e  so  liable  to  make  mistakes ;  and  that  this  principle 
Applies  to  every  stage  of  dealing  with  the  message. 

Judgment /or  the  d^endant. 


NOTB.— This  case  is  cited  in  the  following  cases,  pott :  ArkansctSt  dbe, 
Co.  V.  W.  U.  Tel.  Co,;  Becker  ▼.  W.  U.  Tel.  Co,;  Candee  ▼.  W.  U.  TeU 
Oo.\  QrinneU  v.  W.  U.  Tel.  Co.;  W.  U.  Tel.  Co.  v.  Neill;  WomaekY. 
W.  U.  Tel.  Co. 

For  other  cases  upon  the  yalidity  and  effect  of  the  stipulation  nsuaUy 
contained  in  telegraph  blanks,  purporting  to  limit  the  liability  of  the 
company  for  enror,  etc.,  in  the  transmission  of  messages,  unless  the  mes- 
sage is  repeated,  at  an  additional  expense,  see  titles,  **  Limiting  Liability** 
and  "  Unrepeated  Messages,"  in  the  Index  at  the  end  of  this  volume. 

Also  the  following  earlier  cases :  MacAndrew  v.  Elec.  Tel.  Co,  17  Com.  B. 
8;  Camp  v.  W,  U.  Tel.  Co.,  1  Mete.  (Ky.)  164  ;  Wann  v.  W.  U.  TeL  Co., 
87  Mo.  472 ;  De  Butte  v.  N,  Y.  Ae,  Co. ,  1  Daly,  547,  80  How.  Pr.  408  (N.  Y.) ; 
EUie  Y.  Am.  Tel.  Co,,  18  Allen  (Mass.)  226 ;  W.  U.  Tel.  Co.  v.  Carew,  15 
Mich.  525 ;  U.  S,  Tel.  Co.  v.  Gildersleeve,  29  Md.  282 ;  Sweattand  t.  BL 
and  M%88,  Tel,  Co,,  27  Iowa,  482 ;  Oraham  v.  TT.  U.  Tel.  Co.  (Col.)  10  Am. 
L.  R.,  N.  S.  319;  Breese  v.  U.  8.  Td,  Co,,  45  Barb.  274,  48  N.  Y.  182; 
Bimey  v.  N,  Y,  &c.  Co,,  18  Md.  842;  Bryant  v.  Am.  Tel.  Co.,  1  Daly 
(N.  Y.)  575. 

In  the  MacAndrew  case,  the  condition  in  the  printed  blank  was,  '*  The 
company  will  not  be  responsible  for  mistakes  in  the  transmission  of 
unrepeated  messages,  from  whatever  cause  they  may  arise."  The  mis- 
take was  iq  changing  "  Southampton'*  to  "Hull." 

In  all  but  the  Bimey  and  Bryant  cases,  of  those  above  cited,  it  was 
expressly  held  that  the  usual  condition  limiting  liability  in  case  of 
unrepeated  messages  is  reasonable  and  valid,  and  those  two  cases  hold 
nothing  to  the  contrary. 

In  the  Camp  and  Wann  cases,  it  was  assumed  and  in  the  De  Butte  case 
expressly  held  that  knowledge  of  the  condition  must  have  been  brou^t 
home  to  the  sender  of  the  message,  in  order  to  relieve  the  company. 

On  the  contrary,  it  is  held  in  the  Carew,  OUderaleeve  and  Bree9e  cases 
that  the  sender  is  supposed  to  know  the  contents  of  the  blank  on  which  ha 
writes  the  message,  and  is  bound  by  it,  whether  he  reads  it  or  not. 

In  the  Bimey  case,  the  fact  of  non-repetition  was  held  to  be  no  defense 
in  case  of  failure  to  transmit ;  and  in  the  Bryant  and  Oraham  cases,  to  be 
no  defense  where  the  flEulure  or  delay  had  been  in  delivery  from  the 
receiving  office. 

In  the  Wann  case,  it  is  said  that  the  right  of  telegraph  companiea  to 
limit  their  liability  is  "  subject  to  the  qualification,  however,  that  they 
will  not  be  protected  from  the  consequences  of  gross  negligence." 

In  the  Chraham  case:    '*Of  course  a  party  cannot  in  such  way  protect 
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himself  against  the  consequences  of  his  own  fraud  or  gross  negligence  of 
his  serrants  or  agents.  Nor  can  he  escape  all  liability  or  responsibility  in 
the  performance  of  the  serrice  or  duty  which  he  undertakes."' 

In  the  Sweatland  case,  such  a  stipulation  is  held  reasonable  and  valid  as 
to  errors  in  *'  unrepealed  messages,  occasioned  by  unavoidable  or  uncon. 
troUable  causes,  provided  proper  instruments  have  been  used  and  proper 
care  and  skill  exercised  by  the  company's  employees  to  avoid  or  prevent 
the  mistake."  But,  *'  I  deny  that  companies  can  adopt  general  printed 
rules,  exacting,  as  a  condition  of  sending  messages,  that  the  sender  shall 
exonerate  or  release  the  company  from  damages  caused  by  defective 
instruments  or  by  the  want  of  projMr  skill  in  the  operators,  or  by  their 
faHare  to  use  due  care.** 


Babtlstt  V.  Western  Union  Telegraph  Company. 

Supreme  Judicial  Court  of  Maine,  May,  187S. 

(62  Me.  209.) 

HaUNRATB  MESSAGE.—  BUBDBN  OF  PEOOF.—  MEASUBB  OF  DAMAOBB. 

A  stipulation  in  a  teleg^ph  blank  exempting  the  company,  with  respect 
to  a  half-rate  message,  from  all  liability,  ''  from  whatever  cause  occur- 
ring," held,  against  public  policy  and  void. 

The  burden,  in  case  of  loss  arising  from  failure,  delay  or  mistake  in  tnuuu 
mission,  is  upon  the  company  to  prove  that  the  cause  of  the  loss  waf 
something  beyond  its  oontroL 

Action  for  damages. 

A  telegram,  as  presented  for  transmission,  called  for  the 
shipment  of  ten  thousand  bushels  of  com.  As  delivered, 
the  "ten"  had  become  changed  to  "one.** 

The  following  conditions  were  printed  in  the  blank : 

**  No*  46.  ''  Half-rate  Mbssaqes. 

*'  The  Western  Union  Telegraph  Ck>MPANT  wiU  receiTe  messages  for  aU 
itetions  in  the  United  States  east  of  the  Mississippi  river,  to  be  sent  daring 
the  nli^ty  at  one-half  the  usual  rates,  on  condition  that  the  company 
iliaU  not  be  liable  for  errors  or  delay  in  the  transmission  or  delivery  or  for 
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non-deliTery,  of  luch  meseages,  from  whatever  cause  ooonrring,  and  shall 
only  be  bound  in  such  case  to  return  the  amount  paid  by  the  sendsr. 

'*  No  claim  for  refunding  will  be  aUowed,  unless  presented  in  writing 
within  twenty  days. 

•*0.  H.  Palmer,  Secretary.  Wiluam  Qbiov^  PnMietkt.^ 

«  Gabmneb,  Ife.,  J«4f  19»  1930. 
"Send  the  following  message  subject  to  the  above  terms,  whioh  aie 
agreed  to. 

'*To  J.  B.  Hobbs  &  Co.,  Chicago. 
«8iiip  Hi  ten  thousand  bushels  choice  No.  8  (two)  hi|^-mized  oom. 

''BABXURTdt  Wten.* 

**11  pd.  196,  E.  D.  d;  A.    7.15  P.  M." 

Baker  &  Baker ^  for  plaintiffs. 
Bradbury  &  Bradbury^  for  defendants. 

Dakfobth,  J.:  On  the  12th  day  of  July,  1870,  fhe 
plaintiffs  left  with  the  defendant  a  message  to  be  sent  from 
G^ardiner  to  Chicago,  by  night,  directing  the  purchase  of 
ten  thqnsand  bushels  of  choice  No.  2  high-mixed  com.  As 
received  by  the  persons  to  whom  it  was  addressed,  it  read 
one  thousand  instead  of  ten  thousand  bushels. 

In  consequence  of  this  error  a  loss  ensued,  which  the 
plaintiffs  claim  the  defendants  are  legally  liable  to  make  up 
to  them. 

Upon  the  blank  used  we  find  printed  the  provision  as 
follows : 

''The  Western  Union  Telegraph  Company  will  receive  messages  lor  aU 
stations  east  of  the  Mississippi  river,  to  he  sent  daring  the  ni^it  al  one- 
half  the  usual  rates,  on  condition  ttiat  the  company  shaU  not  be  llaUe  for 
errors  or  delay  in  the  transmission  or  deliyery  or  for  non-deUveij  of  aiioh 
messages,  from  whatever  cause  occurring,  and  shaU  only  be  boond  in  audi 
case  to  return  the  amount  paid  by  the  sender. 

*'  No  claim  for  refunding  wiU  be  allowed,  unless  presented  in  writing 
within  twenty  days.** 

Then  follows  next  above  the  written  message,  tiie  wwds : 

"  Bend  the  following  message  subject  to  the  above  terms,  which  an 
agreed  to.** 
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It  IB  now  contended  that  this  provision,  either  as  a  mle 
established  by  the  company,  or  as  a  contract  entered  into 
by  the  parties,  relieves  the  defendants  from  all  liability  in 
this  action.  If  the  condition  is  of  binding  force,  either  as  a 
regulation  or  contract,  snch  clearly  would  be  its  effect.  The 
signature  of  the  plaintiffs,  obtained  without  fraud,  would 
be  conclusive  proof  of  their  knowledge  of  it  as  a  rule, 
whatever  it  might  be  in  regard  to  their  assent  to  it  as  a 
contract. 

That  a  telegraph  company  may  make  all  proper  and 
needful  rules  to  enable  it  with  convenience  and  dispatch 
to  do  the  business  of  its  customers,  is  now  unquestioned. 
This  may  be  done  even  without  the  consent  of  those  doing 
business  with  it ;  knowledge  alone  being  sufficient  to  bind 
them.  With  a  contract  it  is  entirely  different ;  that  can  be 
binding  only  upon  those  who  assent  to  its  terms. 

It  has  been  held  in  many  cases  that  a  company  may  make 
rules  limiting  its  liability  in  certain  cases,  and  perhaps  it  is 
now  too  late  to  deny  this  proposition,  though  it  seems  to  be 
materially  enlarging  the  meaning  of  the  term,  when  a  power 
given  to  a  corporation  or  an  individual  to  regulate  the 
manner  or  method  of  doing  business  with  the  pnblic  is 
converted  into  a  means  of  limiting  the  liability,  which  by 
law  is  attached  to  that  business.  But,  however  that  may 
be,  all  courts  agree  that  a  rule  to  be  of  binding  force  must 
be  reasonable,  whether  its  purpose  is  to  facilitate  business 
or  to  limit  liability.  There  may  be  a  wide  disagreement  as 
to  whether  any  given  rule  is  reasonable,  but  none,  it  is 
believed,  as  to  its  want  of  validity,  when  its  unreason- 
ableness is  once  conceded. 

In  TYue  v.  IniernaiirmcU  Telegraph  Compcmy,  60  Me.  9, 
a  rule  similar  to  the  one  now  in  question  was  held  to  be 
unreasonable  and  therefore  void. 

After  a  careful  re-examination  of  that  case,  and  the 
reasoning  upon  which  it  is  founded,  we  see  no  reason  for 
changing  the  conclusion  there  reached.  It  is  claimed  that 
this  case  differs  somewhat  from  that.  This  is  true  as  to 
some  of  the  facts,  but  not  as  to  the  principle  of  law  appli- 
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cable.  So  far  as  the  rule  goes,  it  is  in  effect  the  same,  or 
i  f  anything  different,  the  one  now  before  us  is  more  clearly 
unreasonable.  While  it  was  possible  to  construe  the  former 
so  as  not  to  include  exemption  from  damages  arising  from 
the  neglect  of  the  company,  or  want  of  skill  or  care  on  the 
part  of  the  employees,  the  language  of  the  latter  will  admit 
of  no  such  meaning. 

To  prevent  any  possibility  of  such  an  interpretation, 
we  find  inserted  the  words  **from  whatever  cause  occur- 
ring." 

Then  as  to  the  facts,  in  the  former  case  there  was  no 
delivery  of  the  message,  and  no  reason  given  for  its  non- 
delivery, while  in  this  case  an  effort  seems  to  have  been 
made  to  transmit  the  message,  and  one  was  delivered  though 
materially  different  from  that  sent.  It  is  claimed  that,  in 
this  respect,  there  is  such  a  difference  between  the  cases, 
that  the  two  cannot  rest  upon  the  same  principle. 

Some  of  the  cases  seem  to  countenance  this  view  on  the 
^*ound  that  a  neglect  or  refusal  to  perform  or  to  enter  upon 
ii  performance,  presents  a  question  very  materially  differing 
from  any  that  can  arise  on  an  error  or  mistake  in  perform- 
ing.    But  the  rule  itself  makes  no  such  distinction. 

The  error  in  transmission  and  non-delivery  are  put  upon 
the  same  ground ;  and  absolute  exemption  from  liability  in 
sach  case  provided  for,  whatever  may  be  the  cause  produc- 
ing it.  Now,  it  is  very  clear  that  negligence  may  be  quite 
IS  injurious  in  the  one  case  as  in  the  other.  It  may  often  be 
bbat  an  erroneous  message,  delivered,  will  cause  more  dam- 
ige  than  non-delivery,  and  if  the  company,  for  any  reason, 
choose  to  suppress  the  information  sent,  it  is  quite  as  easy 
bo  do  so  by  forwarding  a  different  message,  as  by  suppres- 
ring  it.  It  is  because  of  its  broad  provisions  covering  every 
;ase  of  non-fulfilment  of  duty,  under  the  law,  that  we 
leclare  the  rule  unreasonable. 

In  a  case  like  this,  where  a  party  has  assumed  a  public  or 
jtuisi  public  employment,  one  which  has  become  a  commer- 
cial necessity,  and  to  which  business  people  must  neces- 
larily,  more  or  less,  resort,  and  in  which  they  must  trust 
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entirely  to  servants,  in  the  selection  of  whom  they  have  no 
voice  whatever,  it  would  seem  that  there  could  hardly  be  a 
difference  of  opinion,  as  to  the  unreasonableness  of  a  rule 
which  opens  so  wide  a  door  for  the  immunity  of  negligence 
if  not  of  fraud.  Though  it  may  admit  of  serious  doubt 
whether  public  policy  would  permit  persons  or  companies 
occupying  the  relation  to  the  business  community  which  the 
defendants  in  this  case  do,  to  limit  in  any  degree  the 
liability  imposed  upon  them  by  law,  in  view  of  the  many 
decisions  from  courts  of  the  highest  respectability  allowing 
it,  we  do  not  wish  to  be  understood  as  denying  it,  nor, 
indeed,  have  we  any  occasion  to  do  so  in  this  case. 

We  are  not  unmindful  that  many  cases  have  been  cited, 
and  relied  upon,  as  supporting  the  binding  force  of  the  rule 
invoked  by  the  defendants  in  this  case,  and  some  of  them 
apparently  (perhaps  really)  do  so,  while  quite  as  many  of 
them  may  be  explained  consistently  with,  if  not  directly 
sustaining,  the  view  which  we  have  taken.  They  all  so 
construe  the  rule  passed  upon,  as  not  exempting  from  or 
limiting,  the  liability  imposed  by  law,  arising  from  the  want 
of  the  requisite  skill  or  care,  and  in  most  or  all  of  the  cases 
such  a  construction  flows  naturally  enough  from  the  language 
used,  while  no  such  meaning  can  be  given  to  the  one  now 
under  consideration.  It  is  true,  it  might  be  held  applicable 
to  such  cases  as  come  within  the  authority  of  the  company 
to  limit  their  responsibility,  and  inapplicable  to  damages 
arising  from  negligence  or  fraud.  But  in  so  doing,  we  must 
necessarily  expunge  a  portion  of  the  words  used,  and 
thereby  establish  for  the  company  a  rule  materially  differ- 
ent from  that  ordained  by  themselves.  We  can  only  con- 
strue rules  and  contracts,  and  not  make  them. 

It  will  be  noticed  that  the  rule  of  these  defendants  in 
relation  to  night  messages,  that  which  we  are  now  consider- 
ing, has  no  provision  for  repeating  the  message,  a  pro- 
vision upon  which  many  of  the  cases  rest.  Such  are  the 
cases  of  Carnp  v.  W.  U.  Tel.  Co.,  1  Mete.  (Ky.)  164  (Allen 
on  Telegraphs,  86) ;  MacAnd/rewv.  The  Electric  Tel.  Co.,  17 

C.  B.  3  (Allen,  88) ;  Breese  v.  U.  S.  Tel.  Co.,  46  Barb.  274 
Vol.  1—4. 
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(Allen,  663).    Hence  in  these  cases  and  others  of  the  like 
kind,  the  precise  question  now  before  us  was  not  raised. 

The  same  provision  is  found  in  Ellis  v.  ATnerican  Tele- 
graph Company^  13  Allen,  226,  and  also  the  further  pro- 
vision pledging  the  company  to  good  faith  in  their  endeav- 
ors **  to  send  messages  correctly  and  promptly,"  thereby 
authorizing,  and  even  requiring,  the  construction  put  upon 
the  rule  that  it  did  not  provide  against  want  of  skill  or  care, 
and  while  in  that  view  the  rule  is  held  to  be  reasonable,  it 
is  said  in  the  opinion :  ^^  Of  course,  a  party  cannot  in  such 
way  protect  himself  against  the  consequences  of  his  own 
fraud  or  gross  negligence,  or  the  fraud  or  gross  negligence 
of  his  servants  or  agents.  Nor  can  he  escape  all  liability  or 
responsibility  in  the  performance  of  the  service  or  duty 
which  he  undertakes." 

Warren  v.  Western  Union  Telegraph  Company^  14 
Missouri,  472,  is  founded  upon  the  same  provision  requir- 
ing the  message  to  be  repeated,  and  holds,  also,  that  the  role 
does  not,  and  cannot,  exempt  the  company  from  the  conse- 
quences of  gross  negligence. 

Sweatland  v.  lU,  &  Mo,  Tel.  Co.,  27  Iowa,  432,  is  to  the 
same  purport.  In  this  last  case,  Dillon,  C.  J.,  remarks: 
^'The  considerations  mentioned  by  the  appellants  are  quite 
sufficient  to  justify  the  court  in  holding  reasonable  the  con- 
dition as  to  repeating  messages,  and  exempting  it  from 
liability  for  mistakes  in  unrepeated  messages,  occasioned  by 
unavoidable  or  uncontrollable  causes,  provided  proper 
instruments  have  been  used  and  proper  care  and  skill 
exercised  by  the  company's  employees  to  avoid  or  prevent 
mistake." 

Again,  he  says :  ''But  I  deny  that  companies  can  adopt 
general  printed  rules,  exacting,  as  a  condition  of  sending 
messages,  that  the  sender  shall  exonerate  or  release  the 
company  from  damages  caused  by  defective  instruments,  or 
by  the  want  of  proper  skill  in  the  operators,  or  by  their 
failure  to  use  due  care." 

To  the  same  effect  is  Redfield  on  Railways  (3d  ed.),  244. 

In  Sherman  &  Redfield  on  Negligence,  §  666,  near  the 
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end,  it  is  said:  ^'We  certainly  think  that  such  rales 
shoold  be  held  void ;  and  being  illegal  in  their  terms  and 
plain  import,  they  ought  not  to  be  given  effect,  even  in 
those  cases  which  might  lawfully  be  provided  for,  and 
which  are  covered  by  their  terms." 

The  most,  if  not  all,  the  cases  upon  this  subject  refer  to 
rules  requiring  the  repeating  of  messages  to  insure  accu- 
racy, and  seem  to  be  justified  in  their  conclusion,  on  the 
ground  that  owing  to  the  liability  to  error,  from  causes 
beyond  the  skill  and  care  of  the  operator,  it  is  but  a  matter  of 
common  care  and  prudence  to  have  the  messages  repeated  ; 
the  neglect  of  which,  in  messages  of  importance,  after  being 
warned  of  the  danger,  is  a  want  of  care  on  the  part  of  the 
sender,  and  as  the  person  sending  the  message  is  presumed 
to  be  the  best  judge  of  its  importance,  he  must,  on  his  own 
responsibility,  make  his  election  whether  to  have  it  repeated. 
These  cases  also  hold  with  great,  if  not  entire,  unanimity, 
that  even  under  such  circumstances  tlie  company  can  only 
limit,  but  not  take  away  their  entire  liability.  If  the 
doctrine  of  these  cases  be  sound,  the  rule  invoked  in  the 
case  at  bar  must  necessarily,  as  a  rule,  be  void.  In  its  very 
terms  it  relieves  the  company  from  all  liability  for  any 
errors,  delays,  or  omissions,  **from  whatever  cause  occur- 
ring." 

But  it  is  elaborately,  as  well  as  ably,  argued  in  the 
defense,  that  here  is  a  contract,  fairly  and  intelligently 
entered  into  by  the  parties,  and  by  the  terms  of  that  con- 
tract their  rights  and  liabilities  must  be  governed.  While 
we  concede  that  a  party  may  sometimes  limit  his  liability 
by  special  contract  beyond  what  he  can  by  a  rule  or  regula- 
tion, yet  it  is  settled,  on  a  foundation  too  firm  to  be  shaken, 
that  even  contracts  in  violation  of  good  faith  and  public 
policy  cannot  be  sustained.  The  interests  of  the  public 
must  be  protected,  even  though  they  clash  with  those  of 
private  individuals. 

These  defendants  are  holding  at  least  a  quasi  public 
employment.  As  such  they  will  not  be  permitted  to  compel 
individuals  to  assent  to  contracts  inconsistent  with  public 
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interest,  or  wtiich  tend  to  excuse  the  want  of  entire  fidelity 
in  the  exercise  of  such  employment.  If,  then,  the  objection 
to  the  rule  is,  that  it  relieves  the  defendants  from  obliga- 
tions imposed  by  law  for  the  purpose  of  securing  fidelity  to 
the  public,  the  same  objection  would  lie  against  it  as  the 
foundation  of  a  contract.  If  this  be  a  contract,  it  authorizes 
the  grossest  negligence,  or  fraud  even,  with  entire  impunity. 
The  courts  might,  perhaps,  have  some  latitude  in  applying 
rules,  but  a  contract  must  abide  the  terms  assented  to  by 
the  parties.  Courts  can  only  enforce  contracts,  not  make 
them. 

When  we  consider  that,  under  present  methods  of  trans- 
acting business,  the  telegraph  has  become  a  commercial,  if 
not  a  social,  necessity,  and  that  parties  having  occasion  to 
employ  it  can  have  their  rights  preserved  only  by  having 
their  messages  promptly  and  faithfully  delivered,  it  would 
seem  to  be  self-evident  that  the  contract  invoked  in  the 
defence  is  utterlv  void. 

But  it  is  difficult  to  conceive  on  what  ground  it  can  be 
called  a  contract.  While  we  concede  that  the  forms  of  one 
have  an  existence,  the  substance  is  wanting.  The  parties 
are  not  in  a  condition  to  contract  upon  equal  terms.  The 
company  holds  itself  out  to  the  public  as  in  readiness  to 
transmit  all  such  dispatches  as  may  be  presented  for  that 
purpose.    The  telegraph  has  created  a  necessity  for  its  use. 

Business  can  be  transacted  without  it  only  at  a  very  great 
disadvantage.  In  most  places  there  is  no  choice  as  to  lines, 
and  where  there  is,  it  is  so  limited  that  a  virtual  monopoly 
exists.  On  the  other  hand,  the  occasion  for  sending  a 
message  often  comes  suddenly,  or  with  so  short  notice  as  to 
leave  no  time  for  deliberation,  or  to  examine  and  consider 
the  terms  offered.  Under  such  circumstances  the  sender 
seldom,  if  ever,  reads  what  is  printed  upon  the  blank  or 
gives  any  intelligent  assent  thereto. 

These  suggestions  may,  however,  be  considered  as  applic- 
able to  the  proof  offered  to  show  the  existence  of  a  contract, 
rather  than  as  bearing  upon  its  validity ;  and  admitting 
that  it  is  competent  for  the  parties  to  make  a  contract 
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limiting  the  defendant's  liability  for  errors  arising  from 
canses  other  than  a  want  of  proper  care  and  skill  on  their 
own  part  or  that  of  their  employees,  and  that  the  alleged 
contract  in  this  case  is  sufficient  in  form  and  sustained  by 
sufficient  proof,  we  do  not  admit  the  existence  of  any 
special  contract  in  any  proper  sense  of  the  term,  limiting 
the  defendant's  liability.  There  can  be  no  contract  unless 
the  contracting  party  assumes  some  responsibility,  or 
undertakes  to  do  or  perform  some  act.  In  this  case,  the 
terms  of  the  alleged  agreement  impose  n'o  duty  whatever 
upon  the  defendants,  or  if  they  do,  by  the  same  instrument 
they  are  absolved  from  all  such  duty  and  relieved  from  all 
responsibility  in  regard  to  it.  To  be  sure,  they  agree  or 
propose  to  receive  the  message  and  send  it  by  night,  but  on 
condition  that  they  may  send  that  or  another,  or  none 
whatever.  The  same  act  by  which  they  undertake  to  do 
.  releases  them  from  all  obligation  to  perform.  Interpreting 
the  several  parts  of  the  contract  as  one  whole,  it  imposes  no 
undertaking  to  send  the  message,  or  if  sent,  that  it  shall  go 
correctly. 

But  if  it  is  said  that  there  is  a  contract  to  send  the  mes- 
sage on  the  part  of  the  company  for  a  release  for  error, 
delay,  or  failure  in  performance,  by  the  sender,  the  case 
stands  no  better  for  the  defense.  For  such  a  release  there  is 
no  consideration,  and  therefore  it  is  of  no  binding  force. 
Uix)n  this  point  the  remarks  of  the  court  in  Candee  v. 
Western  Union  Telegraph  Company,  reported  in  8  Ameri- 
can Law  Review,  374,  in  discussing  the  same  rule  now 
under  consideration,  are  so  forcible  and  conclusive,  we  can 
not  forbear  quoting:  ^'The  supposed  exemption  is  broad 
and  sweeping,  and  calculated,  no  doubt,  to  relieve  the 
company  from  all  responsibility  for  the  improper  or  insuf- 
ficent  performance,  or  attempted  performance  of  the  con- 
tract, or  for  the  entire  failure  to  perform  it,  from  whatever 
cause  occurring.  Aside  from  the  objections  resting  on 
grounds  of  public  policy,  and  which  forbid  the  company 
from  stipulating  for  immunity  from  the  consequences  of  its 
own  wrongful  acts,  it  seems  very  clear  to  us  that  there  can 
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be  no  consideration  for  such  stipulation  on  the  part  of  the 
sender  of  the  message,  and  that,  so  far  as  he  is  concerned,  it 
is  void  for  that  reason,  although  exacted  by  the  company, 
and  folly  assented  to  by  him.  Either  the  company  enters 
into  a  contract  with  him,  and  takes  upon  itself  the  burden 
of  some  sort  of  legal  obligation  to  send  the  message,  or  it 
does  not.  It  would  be  manifestly  against  reason,  and  what 
all  must  assume  to  be  the  intention  of  the  parties,  to  say 
that  no  contract  whatever  is  made  between  them,  and 
nobody,  not  even  the  officers  or  representatives  of  the 
company,  assert  such  a  doctrine." 

"It  would  seem  utterly  absurd  to  assert  it.  Holding 
itself  out  as  ready  and  willing  and  able  to  perform  the 
service  for  whomsoever  comes  and  pays  the  consideration 
itself  has  fixed  atid  declared  to  be  sufficient,  and  actually 
receiving  such  consideration,  it  cannot  be  denied,  we  think, 
that  a  legal  obligation  arises  and  duly  exists  on  the  part  of 
the  company  to  transmit  the  message  with  reasonable  care 
and  diligence,  according  to  the  request  of  the  sender. 
Such  being  the  attitude  of  the  company  and  the  obligation 
it  assumes,  by  accepting  the  pa  j^ment,  the  question  arising 
is,  whether  it  can  at  the  same  time,  and  as  a  part  of  the 
very  act  of  creating  the  obligation,  exact  and  receive  from 
the  other  party  to  the  contract,  a  release  from  it.  The 
regulations  under  consideration,  if  looked  upon  as  reason- 
able and  valid,  completely  nullify  the  contract  by  absolving 
the  company  from  all  obligation  to  perfonn  it,  and  the 
party  delivering  the  message  gets  nothing  in  return  for  the 
price  of  transmission  paid  by  him. 

Is  it  possible  for  the  company,  or  for  any  other  party 
entering  into  a  contract  for  a  valuable  consideration 
received,  to  promise  and  not  to  promise,  or  to  create  and 
not  to  create,  an  obligation  or  duty,  at  one  and  the  same 
moment,  and  by  one  and  the  same  act  ?  The  inconsistency 
and  impossibility  of  such  things  are  obvious.  But  if  there 
were  no  difficulties,  or  if  the  occasion  or  circumstances  were 
such  that  a  valid  release  might  be  executed,  and  it  be 
regarded  in  that  light,  still  the  objection  exists  that  there 
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is  no  consideratioii  whatever  to  support  it,  and  it  must  be 
held  void  on  that  ground.  If  it  be  urged  that  the  sender 
receives  Ids  consideration  in  the  reduced  price  of  trans- 
mission, or  because  the  company  undertakes  to  send  the 
message  at  one-half  of  the  usual  rates  for  sending  day 
messages,  that  argument  ends  in  proving  that  the  company 
does  not  undertake  to  send  the  message  at  all,  and  that  no 
contract  or  agreement,  on  its  part,  is  made  or  entered  into 
for  that  purpose.  If  the  company  promises  or  binds  itself 
at  all  for  the  rate  or  consideration  named,  and  which  it  is 
willing  to  and  does  accept,  then  the  smallness  of  such  con- 
sideration cannot  operate  to  relieve  from  the  promise,  or  to 
destroy  the  obligation  thus  created." 

We  find,  then,  the  provision  under  consideration  equally 
invalid,  whether  as  a  regulation  of  the  company  or  as  the 
foundation  of  a  special  contract  between  the  parties,  and 
we  must  look  to  the  implied  contract  arising  from  the 
company's  undertaking  to  transmit  the  message,  to  ascer- 
tain its  duties  and  liabilities. 

That  the  liabilities  of  a  common  carrier  do  not  attach  to 
business  of  this  kind  may  now  be  considered  as  well  settled. 
That  messages  of  the  highest  importance  are  often  sent 
requiring  a  proportionate  degree  of  care,  may  be  considered 
equally  certain.  To  require  a  degree  of  care  and  skill 
commensurate  with  the  importance  of  the  trust  reposed  is 
in  accordance  with  the  principles  of  law  applicable  to  all 
undertakings  of  whatever  kind,  whether  professional, 
mechanical,  or  that  of  the  common  laborer.  There  is  no 
reason  why  the  business  of  sending  messages  by  telegraph 
should  be  made  an  exception  to  the  general  rule.  This 
requires  skill  as  well  as  care.  If  the  work  is  difficult, 
greater  skill  is  required.  It  is  often  necessary  to  intrust  to 
this  mode  of  communication  matters  of  great  moment,  and 
therefore  the  law  requires  great  care.  It  is  necessary  to 
nse  instruments  of  a  somewhat  delicate  nature  and  accur- 
ate adjustment,  and  therefore  they  must  be  so  made  as  to 
be  reasonably  sufficient  for  the  purpose.  The  comi)any 
holding  itself  out  to  the  public  as  ready  and  willing  to 
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transmit  messages  by  this  means,  pledges  to  that  public 
the  use  of  instruments  proper  for  the  purpose,  and  that 
degree  of  skill  and  care  adequate  to  accomplish  the  object 
proposed. 

In  case  of  failure  in  any  of  these  respects,  the  company 
would  undoubtedly  be  liable  for  the  damage  resulting. 
This  would  not  impose  any  liability  for  want  of  skill  or 
knowledge  not  reasonably  attainable  in  the  present  state  of 
the  art,  nor  for  errors  resulting  from  the  peculiar  and 
unknown  condition  of  the  atmosphere,  or  any  agency  from 
whatever  source,  which  the  degree  of  skill  and  care  spoken 
of  is  insufficient  to  guard  against  or  avoid. 

The  question  now  arises  as  to  whether  the  plaintiffs  have 
made  out  their  case.  They  have  proved  that  the  message 
was  not  correctly  transmitted,  and  from  that  error  damage 
has  resulted.  The  company  undertook  to  send  the  message, 
and  of  course  to  send  it  correctly.  The  present  state  of  the 
art  is  not  such  as  to  render  error  the  rule,  but  rather  the 
exception.  We  may  with  great  confidence  expect  that  with 
the  ordinary  degree  of  skill  and  care,  mistakes  will  be 
avoided. 

Besides,  the  company  undertook  to  perform  the  work 
and  have  failed  to  do  so.  Under  these  circumstances  it  is 
sufficient  for  the  plaintiffs  to  prove  the  failure.  After  that, 
if  the  defendants  would  excuse  themselves,  the  burden  is 
upon  them  to  show  that  the  failure  was  caused  by  some 
agency  for  which  they  were  not  responsible.  This  is  in 
accordance  with  well-settled  principles  of  law  as  applicable 
to  contracts  generally,  nor  does  any  hardship  result  from 
this  rule.  The  means  of  proof  are  almost  entirely  within 
the  power  of  the  defendants,  and  equally  beyond  the  reach 
of  the  plaintiffs.  Shearman  &  Redfield  on  Neg.,  §  669 ; 
Rittenhouse  v.  The  Ind.  Line  of  Tel.,  44  N.  Y.  283; 
DeRutte  v.  Tel.  Co.,  Allen's  Tel.  Cases,  284. 

In  excuse  for  their  non-performance,  the  defendants 
offered  to  show  ''the  nature  of  this  business;  how  it  is 
carried  on,  and  it  liability  to  error  and  mistake,"  and  other 
testimony  to  the  same  effect.     This  testimony  was  rejected. 
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and  in  this  we  see  no  error.  It  is  all  consistent  with  the 
plaintiff's  theory  that  there  was  a  want  of  skill  or  care, 
which  caused  the  mistake.  The  difflcnlties  of  the  busi- 
ness, its  liability  to  error,  or  to  be  affected  by  the  condition 
of  the  atmosphere,  or  that  the  characters  used  were  such 
as  might  easily  be  mistaken  one  for  the  other,  or,  on 
account  of  the  electrical  condition  of  the  atmosphere,  liable 
to  run  into  each  other,  may  be  suggestions  tending  to  show 
the  necessity  of  greater  care  or  skill,  but  the  proof,  if 
admitted,  would  not  show  or  tend  to  show  that  this  error 
was  caused  by  any  of  these  difficulties,  or  by  any  cause  for 
which  the  company  was  not  liable.  There  is  no  suggestion 
even  that  it  was  caused  by  any  of  these  agencies.  In 
accordance  with  these  views  is  the  well  considered  case  of 
Tyler  v.  Western  Union  Telegraph  Co.,  decided  in 
Illinois,  and  reported  in  the  Albany  Law  Journal,  vol.  8, 
pp.  181  and  337.  The  rule  of  damages  is  settled  in  Ti-ue  v. 
International  Telegraph  Company^  before  cited,  in  accord- 
ance with  all  the  authorities. 

The  message  was  delivered  in  Chicago,  July  13,  1870. 
It  then  directed  the  purchase  of  one  thousand  bushels  of 
com. 

On  the  16th  day  of  July,  the  error  was  discovered  in 
Chicago,  and  the  plaintiffs  were  notified  by  telegraph. 
On  the  same  day,  which  was  Saturday,  they  telegraphed  to 
their  agents  to  purchase  the  balance  of  the  ten  thousand 
bushels. 

What  time  this  telegram  arrived  does  not  appear,  but, 
from  the  testimony,  it  is  fair  to  presume  not  in  season  to 
enable  the  purchase  to  be  made  before  Monday.  It  was 
made  as  soon  as  Monday  or  Tuesday.  We  cannot  say  there 
was  any  unnecessary  delay,  but  the  conclusion  is,  that  in 
this  respect  the  plaintiffs  used  due  diligence  to  save  them- 
selves from  loss. 

The  first  corn  was  purchased  for  eighty-five  cents  per 
bushel ;  for  the  last  was  paid  ninety-five,  and  the  plaintiffs 
liave  introduced  testimony  tending  to  show  that  the  fair 
market  price  was  paid  each  time.    The  derendants  have  also 
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introduced  testimony  tending  to  show  that  the  price  paid 

was  too  high  in  each  ca^e.    This  testimony  is  somewhat 

indefinite,  and  relates  mainly  to  a  different  kind  of  com, 

and  that  of  a  lower  grade,  while  that  of  the  plaiiitifts  is  of 

actual  purchases,  and  definite  proof  that  the  price  was  in 

accordance  with  the  then  market  rates.     Besides,  the  most 

reliable  testimony  of  the  defendants,  that  of  Benjamin  T. 

Howard,  whose  business  it  was  to  make  a  daily  report  to  the 

market,  shows  an  advance  in  the  lower  grade  of  com  from 

the  14th  to  the  18th  day  of  July,  1870,  equal,  or  nearly  so, 

to  that  claimed  by  the  plaintiffs.    The  result  is,  that  for 

the  nine  thousand  bushels  of  com  last  purchased  by  the 

plaintiffs,  they  paid  ten  cents  per  bushel  more  than  they 

could  have  bought  for  when  their  telegram  fu*st  reached 

Chicago,  and  for  this  difference  the  defendants  are  liable, 

with  interest  from  the  date  of  the  demand,  July  28,  1870 

Judgment  for  plaintiffs  for  $900,  and  interest  from  July 

28,  1870. 

Walton,  Dickerson,  Barbows  and  Virgin,  JJ.,  con- 
curred. 


Note.  — Tliis  case  is  cited  in  the  following  cases,  post :  ArkanscUf  dte. 
Co.  V.  W.  U.  Tel,  Co.;  Hart  v.  W.  U.  Tel.  Co.;  TeL  Co.  v.  Qrimoold; 
Thompson  v.  W,  U,  Tel.  Co.;  Turner  v.  Hawkeye  Tef  Co.;  W.  U.  Tel.  Co. 
V.  NeiU;  W.  U.  Tel.  Co.  ▼.  Tyler;  W.  U.  Tel.  Co.  v.  Harris;  W.  U.  M. 
Co.  V.  Scircle ;  Julian  ▼.  W.  U.  Tel.  Co. 

For  other  cases  upon  the  subjects  here  discussed,  see  Index  at  end  of  thi^ 
volume,  titles  <* Limiting  Liability,**  **  Burden  of  Proof,"  "Damages," 
'*Duty  to  Customers." 

Also,  the  earlier  cases  cited  in  notes  to  OrinneUy.  TV.  U.  Tel.  Co.;  HUh 
bard  v.  W.  U.  Tel.  Co,;  Tyler  v.  W.  U.  Tel.  Co.,  post. 

On  measure  of  damages,  in  cases  where,  as  in  the  above  caae,  there  was 
a  certain  and  direct  loss,  and  the  message  was  in  plain  language,  and  intel- 
ligible to  the  operator,  see  Bowen  v.  Lake  Erie  Tel.  Co.  (Ohio),  Allen*8  TeL 
Cas.7;  Parks  v.  Alia  California  TeL  Co.,  18  Cal.  422;  Bryant  ▼.  Ameri' 
can  Tel.  Co.  (N.  Y.).  1  Daly,  575 ;  W.  U.  Tel.  Co.  v.  Qraham,  1  CoL  280; 
Leonard  v.  N.  F.  <fcc.  Tel.  Co.,  41  N.  Y.  544  ;  True  v.  Intematumdl  Tel.  Cto., 
60  Me.  19 ;  RittenJiouse  v.  Ind.  Line  of  Tel.,  44  N.  Y.  288 ;  U.  S.  TeL  Cb. 
V.  Winger,  55  Pa.  St.  262 ;  De  RutU  v.  N.  Y.  dbe.  Tel.  Co.  (N.  Y.),  1  Daly, 
675,  80  How.  Pr.  408 ;  N.  Y.  Ac.  Tel.  Co.  ▼.  Dryburg,  85  Pa.  St  288 ;  in 
all  which  cases  it  was  held  that  the  loss  actually  sustained  was  che  proper 
measure  of  damages. 
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Oltmpe  de  La  Gbanoe  v.  SouxHWESTERir  Telegraph 

Company. 

Supreme  Court  of  Louisiana,  May,  J87S, 
(25  La.  An.  888.) 

Ck>NNBCTINa    LINE.  —  UNRSPEATED    MBSSAQB. 

An  action  for  damages  for  error  in  transmission  of  a  telegram  arises  est 

contradu  and  not  ex  delicto. 
The  burden  is  on  the  oompanj  receiving  a  telegram  for  transmission,  of 

establishing  that  the  error  was  that  of  a  connecting  company. 
The  stipulation  as  to  repeating  messages  binds  the  sender  only,  not  the 

reoetver. 

Appeal  from  the  Fifth  District  Court,  parish  of  Orleans. 
Leauhont,  J. 

W.  S.  HunU  for  plaintiff  and  appellee. 

Sefmmes  &  Mott^  for  defendants  and  appellants. 

Howell,  J. :  This  is  an  action  to  make  the  Soath western 
Telegraph  Company  responsible  for  loss  on  goods,  resulting 
from  error  in  a  telegraph  message. 

The  material  facts  are,  that  a  Mrs.  Tayloe,  at  Demopolis, 
Alabama,  telegraphed  to  plaintiff,  in  New  Orleans,  to  send 
to  her  immediately,  by  express,  to  Macon  Station,  Alabama, 
certain  valuable  goods,  which  were  needed  on  a  particular 
day.  The  dispatch  delivered  by  defendants  directed  the 
goods  to  be  sent  to  Marion  Station,  Alabama,  and  in  con- 
sequence they  were  never  received  by  Mrs.  Tayloe,  but  after 
some  months  they  were  returned  by  the  express  company 
and  tendered  to  plaintiff,  at  whose  instance  they  were 
examined  by  experts,  and  the  damage  fixed  at  $1,260,  for 
which  she  obtained  judgment,  and  the  defendants  appealed. 
It  appears  that  a  different  and  distinct  company  trans- 
mitted the  message  from  Demopolis,  Alabama,  to  Meridian, 
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ifississippi,  whence  the  defendant  company  forwarded  it  to 
S'ew  Orleans,  and  delivered  it  to  the  plaintiff. 

The  first  question  is  as  to  the  prescription  of  one  year, 
nterposed  by  defendants. 

The  action,  in  oar  opinion,  arises  ex  contractu  and  not 
'X  delicto.  The  defendants  hold  themselves  out  to  the 
>ablic  as  being  ready  to  transmit  for  hire  messages  for 
ndividaals  and  to  deliver  faithfully  to  others  such  messages 
s  are  intrusted  to  them.  They  make  themselves  the  agents 
)t  both  the  sender  and  receiver,  and  their  failure  in  their 
issumed  duties  creates  an  obligation  in  favor  of  the  one  who 
nay  be  thereby  injured.  See  35  Penn.  R.  298.  It  may  and 
»ften  does  occur  that  the  party  to  whom  the  message  is 
addressed  is  the  only  one  whose  interests  are  involved,  and 
irho  is  to  pay  the  fee.  In  such  case  he  is  the  one  in  reality 
^ith  whom  the  contract  is  made. 

The  prescription  of  one  year  does  not  apply. 

It  is  next  contended  that  the  plaintiff,  by  her  negligence, 
las  contributed  to  the  injury  complained  of,  and  can  not 
ecover. 

The  evidence  does  not  sustain  this  defense.  The  plaintiff 
ent  the  goods  in  accordance  with  the  instructions  received 
»y  her,  and  there  was  nothing  to  suggest  to  her  any  error  or 
o  impose  on  her  the  obligation  to  provide  against  the 
distake  or  negligence  of  the  defendants.  The  goods  passed 
rom  her  control,  and  before  they  were  put  within  her 
each,  the  damage  was  incurred  without  her  fault  or 
gency. 

It  is  contended,  further,  that  the  defendant  is  not  the  first 
arrier  or  contractor,  and  it  is  not  proved  that  the  error  in 
he  transmission  occurred  on  defendant's  line,  from  Meri- 
ian  to  New  Orleans,  and  being  delivered  on  their  printed 
lanks,  there  is  express  provision  for  non-liability  for  the 
.efault  of  other  companies. 

It  seems  clear  to  us  that  whether  first  carrier  or  not,  it  was 
eculiarly  within  the  power  and  was  the  duty  of  the 
efendants  to  make  the  proof  here  suggested,  if  necessary, 
'hey  were  engaged  in  the  business  of  transmitting  messages 
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to  and  from  various  points  in  the  country,  and  found  it  to 
their  interest,  if  not  a  necessity,  to  effect  such  mutual 
arrangements  with  other  companies  as  would  enable  them 
to  successfully  conduct  such  business,  and  this  without  any 
consultation  with  the  parties  who  might  use  the  telegraph. 
It  was  in  their  power  to  show  that  the  message  delivered  by 
them  to  plaintiff  was  precisely  the  one  received  by  them  at 
Meridian,  and  thus  throw  the  responsibility  upon  the  other 
company,  if  it  be  a  correct  legal  principle  that  one  of  two 
or  more  connecting  companies  may  thus  be  relieved  from 
liability,  a  question  which  it  is  unnecessary  now  to  decide. 

The  proposition  that  the  defendants  are  liable,  if  at  all, 
only  in  case  the  message  is  repeated  as  contained  in  the 
printed  conditions,  can  be  invoked  only  against  the  sender 
of  the  message,  if  against  any ;  for  it  is  his  message,  his 
language,  that  is  to  be  transmitted,  and  it  is  only  known  to 
the  receiver  when  delivered  and  as  delivered.  He  is  to  be 
guided  or  informed  by  what  is  delivered  to  him,  and  he  has 
no  opportunity  to  agree  upon  any  such  condition  before 
delivery. 

The  plaintiff  sent  her  goods  according  to  the  directions 
contained  in  the  telegram  delivered  to  her  by  the  defend- 
ants, and  by  their  fault,  or  that  of  those  for  whom  and  with 
whom  they  were  bound,  she  lost  the  sale  of  them,  and  a  loss 
by  depreciation  in  value  was  the  consequence.  For  this  we 
think  the  defendants  are  directly  responsible. 

JvdgTnerU  affirTned,    Rehearing  refused. 


NOTB.— As  to  burden  of  proof,  where  message  received  from  connecting 
line,  see  note  to  Turner  v.  Hawkeye  Tel,  Co,,  post 

As  to  effect  on  receiver  of  non-repetition  of  telegram,  see  note  to  Harris 
▼.  W.  U.  Tel.  Co.,  ante,  p.  87. 
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Supreme  Court  of  Wisconsin,  June,  187S. 

(38  Wis.  558.) 
Half-rate  mbssaoe.— Damaoks. 

The  ordinary  stipnlation  contained  in  a  half-rate  or  night  meoagei  limiting 
the  liability  of  the  company  for  error  or  delay  in  traniiini— ion  cir  for 
failure  to  transmit,  to  the  price  of  the  message,  held,  not  eltacttvo  to 
protect  the  company  against  its  negligent  failure  to  transmit  mnd  delhrsr 
a  message. 

Held,  that  in  the  given  case  only  nominal  damages  could  be  awarded,  ainos 
the  loss  could  not  be  said  to  have  been  within  the  contemplation  of  the 
parties  as  a  natural  result  of  failure  or  error  in  transmissionf 

AoTiON  for  damages.  Appeal  by  plaintiff.  The  facto 
appear  in  the  opinion. 

JBmmons  &  Hamilton^  for  appellants. 
FincJies^  Lynde  &  Miller^  for  respondent. 

Cole,  J.:  The  facts  of  this  case,  npon  which  the  qaes- 
tions  of  law  arise,  are  few  and  undisputed.  The  plaintiffii, 
who  were  engaged  in  buying  and  selling  grain  in  Milwau- 
kee, through  their  agent,  on  the  6th  of  May,  1872,  at  Port 
Huron,  Michigan,  delivered,  at  about  7.25  P.  M.,  to  fhe 
defendant  company,  for  transmission  over  its  line,  a  mes- 
sage directed  to  their  agent  at  Milwaukee,  in  the  following 
language:  ** Buy  twenty  thousand,  seller  June,  pay  Me- 
graph  there."  This  message  was  written  upon  one  of  fhe 
printed  blanks  furnished  by  the  company  for  the  transmis- 
sion of  night  dispatches,  and  was  sent  by  the  company  to 
its  agent  at  Milwaukee,  during  the  night  of  the  6th,  and 
could  have  been  delivered  to  the  agent  of  the  plaintiflb  by 
9  A.  M.  of  the  7th,  but  was  never  delivered,  and  was  lost. 
On  the  trial  no  explanation  was  given,  nor  excuse  shown, 
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on  the  part  of  the  company,  to  account  for  the  non-delivery 
of  the  dispatch.  It  is  admitted  that  the  message  meant, 
and  would  have  been  understood  by  plaintiff's  agenU  as 
directing  him  to  buy  twenty  thousand  bushels  of  No.  2 
wheat,  deliverable  during  the  month  oi  June,  and  that  he 
was  to  pay  the  expense  of  sending  the  dispatch.  If  the 
agent  had  received  the  dispatch  on  the  7th,  when  it  should 
have  been  delivered,  he  could  and  would  have  purchased 
wheat  at  Milwaukee  for  the  market  price  of  $1.48  per 
bushel.  Wheat  advanced  in  the  market  on  the  8th  to  $1.56 
per  bushel,  when  the  agent  sold  some  at  that  price.  The 
agent  received  from  the  plaintiffs  on  the  8th,  in  the  after- 
noon, a  letter  advising  him  of  the  sending  of  the  dispatch. 
From  the  8th  of  May  to  the  29th  of  June  wheat  fluctuated 
in  price,  and  on  the  last  named  day,  being  Saturday,  and 
also  being  the  last  day  the  seller  would  have  had  for  the 
delivery  of  the  wheat,  had  a  contract  been  entered  into 
according  to  the  dispatch,  its  market  price  was  $1.23  3-4  per 
bushel.  The  contemplated  bargain  or  transaction  was  what 
is  termed  in  the  chamber  of  commerce  of  Milwaukee  '^buy- 
ing on  option,"  which  means  that  the  seller  should  deliver 
the  wheat  sold  at  any  time  at  his  own  option  in  the  month 
of  June.  The  plaintiff's  agent,  on  the  receipt  of  the  letter 
on  the  8th  of  May,  took  no  steps  to  make  the  purchase,  and 
no  purchase  was  in  fact  ever  made,  as  intended  when  the 
dispatch  was  delivered  to  the  company  for  transmission. 
The  action  is  brought  to  recover  damages  alleged  to  have 
been  sustained  by  the  plaintiffs  in  consequence  of  the  non- 
delivery of  the  dispatch. 

The  blanks  furnished  by  the  company  for  night  dispatches 
and  subject  to  which  the  message  in  question  was  sent,  pro- 
vide that  the  company  will  receive  messages  for  all  stations 
east  of  the  Mississippi  river,  to  be  sent  during  the  night,  at 
one-half  of  the  usual  rates,  on  condition  that  ^  ^  the  company 
shall  not  be  liable  for  error  or  delay  in  the  transmission  or 
delivery,  or  for  non-delivery,  of  such  messages  from  what- 
ever cause  occurring,  and  shall  only  be  bound  in  such  case 
to  return  the  amount  paid  by  the  sender." 
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It  is  now  claimed  on  the  part  of  the  defendant  that  this 
stipulation  restricting  its  liability  is  valid,  and  exonerates 
it  from  payment  of  all  loss  or  damage  which  may  result 
from  errors  or  delay  in  the  transmission  or  delivery,  or  for 
the  non-delivery,  of  a  night  message,  from  whatever  cause 
occurring.  The  plaintiffs,  it  is  said,  were  competent  to 
assent  to  this  stipulation,  and  did  assent  to  it,  and  are 
therefore  bound  by  it,  having  chosen  themselves  to  take  the 
risk  of  the  dispatch  reaching  its  proper  destination.  If  they 
were  not  willing  to  take  that  risk,  it  is  said,  they  should 
have  paid  the  higher  rate  and  sent  the  dispatch  under  the 
contract  for  transmitting  day  messages,  in  which  case  the 
company  would  have  been  responsible  for  the  correct 
transmission  and  prompt  delivery  of  the  dispatch  to  their 
agent. 

In  the  case  of  Candee  against  this  same  defendant, 
decided  at  the  present  term,  the  validity  of  this  condition, 
exempting  the  company  from  liability  on  account  of  the 
negligence  of  its  servants  in  the  performance  of  their  duty, 
was  considered.  It  was  there  held  that  such  a  regulation, 
adopted  for  the  purpose  of  protecting  the  company  against 
the  consequences  of  the  negligence  or  fraud  of  its  agents, 
was  an  unreasonable  condition,  and  was  void,  as  against 
sound  public  policy.  The  course  of  reasoning  by  which 
this  conclusion  was  reached  will  be  seen  on  reference  to  the 
opinion  in  that  case  ;  and  no  attempt  will  be  made  to  fortify 
or  add  to  that  reasoning  here.  It  is  sufficient  to  say  that, 
upon  the  admitted  facts,  there  was  a  clear  breach  of  duty 
by  the  company  in  failing  to  deliver  the  message  which  it 
had  undertaken  for  a  valuable  consideration  to  transmit 
and  deliver,  and  that  it  must  be  held  resx)onsible  therefor. 
The  message  was  received  in  Milwaukee,  and  might  and 
should  have  been  delivered  to  the  agent  of  the  plain tiflfs  by 
9  A.  M.  of  the  7th,  if  the  employees  of  the  company  had 
exercised  due  care  and  attention  to  the  business  which  they 
hud  undertaken  to  prosecute.  For,  in  the  language  of  the 
court,  in  Baldwins.  The  United  States  Telegraph  Cb.,  45  N. 
Y.  744-751,  '*  while  telegraph  companies  are  not  insurers, 
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and  do  not  guarantee  the  delivery  of  all  messages  with 
entire  aocaraoy  and  against  all  contingencies,  they  do  under- 
take for  ordinary  care  and  vigilance  in  the  performance  of 
their  duties,  and  to  answer  for  the  neglect  and  omission  of 
duty  of  their  servants  and  agents;"  and  this  degree  of 
liability  the  law  imposes  upon  them,  as  well  in  the  trans- 
mission and  delivery  of  a  night  as  of  a  day  dispatch.  The 
defendant  company  was  therefore  responsible  for  the  neglect 
or  default  of  its  servants  to  deliver  the  message,  and  must 
respond  for  whatever  damages  the  plaintiffs  have  sustained 
by  reason  of  such  negligence. 

And  this  brings  us  to  a  consideration  of  the  important 
question  as  to  the  proper  rule  of  damages  applicable  to  the 
case.  The  court  below  found,  as  a  conclusion  of  law,  that 
no  injury  had  been  sustained  by  the  plaintiffs  for  which  the 
oourt  could  compute  damages,  and  ordered  judgment  for 
the  defendant.  In  this  we  think  the  court  was  clearly 
wrong,  because  the  plaintiffs  were  entitled  to  recover 
nominal  damages  at  least,  as  the  consequence  of  the  breach 
of  contract  on  the  part  of  the  company  in  failing  to  deliver 
the  message.  But  are  they  further  entitled  to  recover  the 
profits  on  the  expected  bargain  or  purchase  which  wa^; 
never  made,  but  which,  it  is  claimed,  might  have  been  con- 
summated, had  the  dispatch  been  properly  delivered  ?  It 
is  argued  in  their  behalf  that  the  company  is  bound  to  pay 
for  its  default  the  profit  which  they  might  have  realized, 
providing  their  agent  had  purchased  the  twenty  thousand 
bushels  of  wheat  for  $1.48  per  bushel,  on  the  7th  of  May, 
and  resold  the  same  on  the  8th,  when  wheat  was  worth 
$1.56  per  bushel.  Is  this  the  true  rule  of  damages  applica- 
ble to  the  facts  ?    It  seems  to  us  not. 

It  is  a  most  material  fact  to  be  kept  in  view  that  no 
purchase  or  bargain  for  wheat  was  ever  made.  On  the  8  th 
of  May,  when  the  agent  was  informed  of  the  sending  of  the 
dispatch,  he  confessedly  took  no  steps  to  make  the  pur- 
chase. If  the  dispatch  had  been  properly  delivered  on  the 
7th,  and  he  had  made  the  purchase  according  to  the  order 

of  his  principals,  they  would  have  lost  heavily  on  the  con- 
Vol.  1—6. 
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tract  had  they  not  resold  before  they  actually  had  the 
wheat  in  their  possession.  For,  on  the  29th  day  of  June, 
when  the  vendor  might  have  delivered  on  the  contract, 
wheat  was  worth  in  the  market  24  1-4  cents  on  a  bushel  less 
than  when  the  agent  would  have  purchased.  Now,  sup- 
pose the  company  had  said  to  plaintiff's  agent  on  the  7th: 
^'Such  a  dispatch  has  been  received  at  the  Milwaukee 
office,  and  has  been  mislaid  or  lost  through  the  carelessness 
or  fault  of  our  employees,  but  we  will  assume  the  contract 
you  were  ordered  to  make,  and  deliver  the  twenty  thousand 
bushels  of  wheat  to  your  principals,  of  the  designated 
quality,  for  $1.48  per  bushel,  at  our  option  in  Jane." 
What  would  have  been  the  measure  of  damages,  if  the 
company  had  made  default  in  the  performance  of  this 
contract  ?  Mr.  Sedgwick  lays  down  the  rule  on  the  subject 
as  follows:  ''When  contracts  for  the  sale  of  chattels  are 
broken  by  the  vendor  failing  to  deliver  the  property 
according  to  the  terms  of  the  bargain,  it  seems  to  be  well 
settled,  as  u  geneml  rule,  both  in  England  and  the  United 
States,  that  the  measure  of  damages  is  the  difference 
between  the  contract  price  and  the  market  value  of  the 
article  at  the  time  when  it  should  be  delivered,  upon  the 
ground  that  this  is  the  plaintiff's  real  loss,  and  that  with 
this  sum  he  can  go  into  the  market  and  supply  himself 
with  the  same  article  from  another  vendor.  It  follows  from 
this  rule,  that  if,  at  the  time  fixed  for  the  delivery,  the 
article  has  not  risen  in  value,  the  vendee,  having  loot 
nothing,  can  recover  nothing."  Sedgwick  on  Damages,  p. 
260.  So  that  it  appears,  if  the  company  itself  stood  in  the 
place  of  the  vendor  of  the  wheat  and  failed  to  fulfill  its 
contract,  the  plaintiffs  could  recover  nothing,  because  they 
could  purchase  the  wheat  on  tlie  29th  of  June,  at  24  1-4 
cents  on  the  bushel  less  than  they  had  agreed  to  pay. 
They  would,  therefore,  not  have  been  injured  by  the  com- 
pany's default  to  deliver  the  wheat  on  its  contract.  Now, 
what  ground  is  there  for  saying  that  the  defendant  is  in  a 
worse  position  on  account  of  its  failure  to  deliver  the 
message  than  it  would  have  been  if  it  had  itself  assumed 
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the  oontract  as  of  the  time  the  dispatch  should  have  been 
deUrered  ?  We  confess  we  see  no  satisfactory  reason  for 
extending  the  liability  of  the  company  beyond  what  it 
wonld  have  been  had  a  contract  for  the  purchase  of  the 
wheat  been  actually  made  with  it,  and  if  it  really  stood  in 
the  place  of  the  vendor.  But  it  is  argued,  if  the  message 
had  been  promptly  delivered  the  agent  might  have  made 
the  purchase  on  the  7th,  and  resold  on  the  8th,  and  thus 
have  realized  a  profit  on  the  speculation.  Even  if  the 
company  were  the  vendor  of  the  wheat,  the  plaintiff  could 
not  recover  this  loss  of  profits  on  a  re-sale.  That  question 
was  expressly  so  decided  in  Williams  v.  Reynolds^  18  Eng. 
C.  L.  493;  and  we  consider  that  as  a  strong  authority 
adverse  to  the  claim  of  the  plaintiffs.  That  was  an  action 
on  a  contract  for  the  sale  of  cotton  by  the  defendants  to  the 
plaintiff,  at  the  price  of  16  3-4  d.  per  pound,  to  be  delivered 
in  the  month  of  August.  The  plaintiff  contracted  to  sell 
the  same  quantity  of  cotton,  to  be  delivered  in  the  month 
of  August,  at  19  3-4  d.  per  pound.  The  defendants  failed 
to  deliver  the  cotton  sold  by  them,  and  the  plaintiff  was 
consequently  incapacitated  from  performing  his  sub-con- 
tract for  the  sale  at  a  higher  price.  He  claimed  damages 
for  a  breach  of  the  contract  by  the  defendants,  including 
the  loss  of  profit  which  he  would  have  realized  on  the 
re-sale.  But  the  court  held  that  the  proper  measure  of 
damages  was  the  difference  between  the  contract  price 
(16  3-4  d.  per  pound)  and  the  price  (18  1-4  d.  per  pound)  on 
the  last  day  of  delivery,  and  that  the  plaintiff  was  not 
entitled  to  recover  damages  for  the  loss  of  profit  on  his  sub- 
contract. Such  damage,  the  judges  in  that  case  say,  does 
not  naturally  flow  from  the  breach  of  the  contract  to 
deliver;  nor  is  it  such  as  must  be  deemed  within  the  con- 
templation of  the  parties  at  the  time  the  contract  was 
entered  into,  in  case  of  a  breach  of  it.  The  case  of  Hadley 
V.  Beutendale^  9  Exch.  341,  is  cited  as  laying  down  the  true 
role ;  a  case  which  this  court  referred  to  with  approbation 
in  Shepa/rd  v.  Milwaukee  Oas  lAgM  Co,,  15  Wis.  318.  In 
the  Shepard  case,  Mr.  Justice  Paine  refers  to  a  class  of 
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cases  where  parties  contract  for  articles  with  referenoe  to 
use  or  sale  on  some  particular  occasion,  and  where,  by 
reason  of  want  of  time,  or  their  situation  with  reference  to 
the  market,  they  are  unable  to  supply  themselves  for  that 
occasion,  in  case  of  failure  to  deliver,  where  the  difference 
between  the  contract  price  and  market  price  at  the  time 
when  they  ought  to  have  been  delivered  does  not  com- 
pletely indemnify  the  injured  party.  See  Hichardsan  v. 
Chynowethy  26  Wis.  656.  But  the  general  rule  is  —  where 
the  action  is  brought  by  the  vendee  for  a  failure  to 
deliver — the  difference  between  the  price  agreed  to  be  paid 
and  the  market  price  of  the  article  on  the  day  delivery 
should  have  been  made  on  the  contract.  Havermyer 
V.  Cunningham,  35  Barb.  515 ;  Hamilton  v.  Oanyard^  84 
id.  204.  Now,  applying  the  rule  laid  down  in  WiUicums  v. 
Reynolds  and  Hadley  v.  Baxendale^  how  can  it  be  said 
that  the  loss  of  profit  upon  a  contract  which  the  agent  of 
plaintiffs  might  possibly  have  entered  into,  but  which  he 
never  did,  natumlly  resulted  from  a  failure  to  deliver  the 
message,  or  could  reasonably  be  supposed  to  be  within  the 
contemplation  of  the  parties  as  a  probable  result  of  such 
failure,  when  the  dispatch  was  left  with  the  company  to  be 
sent  over  its  line  ?  If  the  agent  had  received  the  dispatch 
so  as  to  make  the  purchase  on  the  7th,  what  presumption  is 
there  that  he  would  have  re-sold  at  a  profit  ?  None  what- 
ever. '^  Selling  at  a  profit  is  not  the  natural  result  of  bay- 
ing with  an  intention  to  re-sell.''  Shee,  J.,  WiUiaoM  v. 
Reynolds.  For,  ^' that  depends  on  circumstances  altogether 
out  of  the  ordinary  course  of  things."  And  therefore,  if 
we  presume  that  the  agent  would  have  made  the  purchase 
according  to  the  order  if  the  dispatch  had  been  delivered, 
we  cannot  presume  that  he  would  have  sold  the  next  day  so 
as  to  realize  a  profit.  The  breach  of  contract  complained  of 
is  the  failure  to  deliver  the  message,  and  the  recovery  should 
be  limited  to  an  indemnification  of  the  plaintiffs  for  actual 
loss  sustained .  Profits  upon  a  contract  never  made  are  quite 
too  remote  and  uncertain  to  be  taken  into  consideration. 
Nor  can  it  be  said  that  the  **  parties  may  fairly  be  supposed 
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to  have  contemplated  "  sach  profits  as  an  element  in  the 
damages  which  might  result  from  the  failure  to  deliver  the 
dispatch. 

Since  this  opinion  was  prepared,  my  attention  has  been 
called  to  the  decision  of  the  Court  of  Appeals  of  New  York, 
Baker  v.  Brake  (published  in  the  Alb.  Law  Jour.,  Nov.  29, 
1873),  which  in  its  general  reasoning  supports  the  result 
reached  in  this  case. 

It  is  apparent  that  in  this  case  there  was  a  technical 
breach  of  contract  on  the  part  of  the  company,  for  which 
the  plaintifiFs  were  entitled  to  recover  nominal  damages. 
Bat  this  would  be  the  extent  of  the  recovery.  A  judgment 
for  nominal  damages  would  not  have  carried  costs,  because 
the  action  might  have  been  brought  in  a  justice's  court. 
The  dispatch  was  to  be  paid  f  oron  delivery  in  Milwaukee;  but, 
as  it  was  never  delivered,  the  plaintiffs  were  at  no  expense 
for  its  transmission.  And  while  the  County  Court  was  wrong 
in  not  rendering  judgment  for  the  plaintiffs  for  nominal 
damages,  yet,  in  a  case  like  the  present,  this  constitutes  no 
ground  for  a  reversal  of  the  judgment.  This  point  was  so 
ruled  in  Laubenheimer  v.  Mann,  19  Wis.  519 ;  and  the 
doctrine  of  that  case  was  approved  in  Eaton  v.  Lyman^  30 
Wis.  41,  and  in  Jones  v.  King^  ante^  p.  422.  According  to 
the  rule  laid  down  and  approved  in  these  decisions,  the 
judgment  in  the  present  case  must  be  affirmed. 

By  the  Court.  —  It  is  so  ordered. 
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that  the  sender  was  not  bonnd  by  the  conditions  contained  in  a  night-rate 
blank,  althoogh  he  knew  of  them. 

In  the  case  reported,  the  decision  is  based  upon  the  rule,  in  one  of  its 
aqieots,  laid  down  in  Hadley  ▼.  Bcuoendale,  9  Exch.  841,  that  only  such 
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damages  can  be  recovered  as  naturally  flow  from  the  breach  of  the  contract 
to  transmit  and  deliver ;  and  such  as  may  fairly  be  deemed  to  hare  been 
within  the  contemplation  of  the  parties  at  the  time  the  contract  was 
entered  into,  as  the  result  of  its  breach. 

Earlier  cases  on  this  point  are  the  following :  Lane  ▼.  MutwU  TA,  Co, 
(CSanada) ;  Allen's  TeL  Cas.  61  ;  LaiuMerger  ▼.  Magnetie  2W.  On.,  82  Barfo. 
(N.  Y.),  580 ;    TT.  27.  Td.  Co.  ▼.  Graham,  1  Col.  280. 

In  all  the  above  cases,  it  was  held  that  loss  of  oontonplated  piofita  or 
oommiflsions  was  not  a  natural  result  of  the  breaeh. 


Qriknell  V.  Western  Union  Telegraph  Gompant. 

Supreme  Court  of  Mcutaachusetts,  October,  1873, 

(118  Mass.  209.) 
Ddtt  to  patrons.— Unbepbatsd  mbssaqe. — Evidbrob. 


Liability  of  telegraph  company  distinguished  from  that  of  common 

A  stipulation  limiting  the  liability  of  a  telegraph  company  for  mlaA^fcA  in 

transmission  of  unrepeated  messages,  to  the  price  paid  for  sanding,  is 

reasonable  and  valid  and  frees  tlie  company  from  liability  except  for 

willful  misconduct  or  gross  negligence. 
The  omission  of  the  sender  to  read  the  stipulation  printed  in  the  blank 

cannot  relieve  him  from  being  bound  by  his  signature. 
Evidence  that  the  repeating  the  message  would  not  have  disdoacd  the 

error,  held  properly  regarded  as  immaterial. 
Evidence  of  subsequent  acts  of  the  agents  of  a  telegraph  company,  not 

connected  with  the  transmission  of  the  message,  held  property  exdaded, 

as  incompetent  to  charge  the  company. 

Action  with  counts  in  contract  and  counts  in  tort,  joined, 
for  the  same  cause  of  action.  The  first  were  for  a  breach  of 
contract,  the  second  for  negligence  in  transmitting,  from 
New  Bedford  to  Boston,  the  following  message : 

"  Nbw  Bedford,  AprQ  16, 1871. 

**  To  Samuel  Gk>uld,  Pres.  of  the  Manufacturers'  Insurance  Co.,  Boston. 

**  Please  continue  the  Cordage  Company  policy  at  the  old  rate  until  I  ess 

yoa  Monday.    Answer. 

<*  Lawbencb  Obdhikj^* 

It  was  alleged  that  the  word  ''Answer"  was  omitted 
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from  the  message  as  delivered,  and  that  the  plaintiff,  not 
being  advised  of  the  assent  of  the  insurance  company,  pro- 
cured further  insurance  of  another  insurance  company, 
paying  therefor  $36,  in  addition  to  $35  he  was  obliged  to 
pay  to  the  Manufacturers'  Company,  which  sum  of  $36  was 
alleged  to  be  the  damage  sustained  by  him  from  defend- 
ant's breach  of  contract  and  from  its  negligence. 

At  the  trial  in  the  Superior  Court,  before  Baoon,  J.,  it 
was  agreed  that  the  plaintiff  delivered  the  message,  written 
on  a  blank  furnished  by  the  defendant,  to  the  defendant's 
agent  at  New  Bedford,  Saturday,  April  16,  1871 ;  that  it, 
without  the  word  ''Answer,"  was  delivered  to  the  insur- 
ance company,  who  accordingly  made  the  insurance 
requested.  No  answer  was  received  by  the  plaintiff  that 
day,  and  he  effected  other  insurance  on  the  property  that 
evening,  for  which  he  paid  $33.  The  message  was  written 
under  a  printed  heading  upon  the  blank,  as  follows : 

'*  AU  measagee  taken  by  this  company  subject  to  the  following  terms  : 
To  sn&rd  against  mistakes,  the  sender  of  a  message  should  order  it  repbatbd; 
that  is,  telegraphed  back  to  the  originating  office.  For  repeating,  one-half 
the  regular  rate  is  charged  in  addition.  And  it  is  agreed  between  the  sender 
of  the  following  message  and  this  company,  that  said  company  shall  not  be 
liable  for  mistiUkes  or  delays  in  the  transmission  or  delivery,  or  for  non- 
delivery of  any  ukrepeated  message,  beyond  the  amount  received  for 
■ending  the  same;  nor  for  mistakes  or  delays  in  the  transmission  or 
delivery,  or  for  non-delivery,  of  any  repeated  message  beyond  fifty  times 
the  sum  received  for  sending  the  same,  unless  specially  insured ;  nor  in  any 
case  for  delays  arising  from  unavoidable  interruption  in  the  working  of 
their  lines  or  for  errors  in  cipher,  or  obscure  messages.  And  this  company 
18  hereby  made  the  agents  of  the  sender,  without  liability,  to  forward  any 
message  over  the  lines  of  any  other  company,  when  necessary  to  reach  its 
destination. 

**'  Gorrectnees  in  the  transmission  of  messages,  to  any  point  on  the  linen 
of  this  company,  can  be  insured  by  contract  in  writing,  stating  agn^ 
amount  of  risk  and  payment  of  premium  thereon,  at  the  following  rates  in 
addition  to  the  usual  charge  for  repeated  messages,  viz. :  one  per  cent,  for 
any  distance  not  exceeding  one  thousand  miles,  and  two  per  cent,  for  any 
greater  distance.  No  employee  of  the  company  is  authorized  to  vary  tlie 
foregoing. 

*'  The  company  wiU  not  be  liable  for  damages  in  any  case  where  the 
olaim  is  not  presanted  in  writing  within  sixty  days  after  sending  the 
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"  Send  the  following  meaaage,  eubjtct  to  the  above  terms,  uhkh  eat 
agreed  to,^^ 

The  message  was  not  repeated,  and  the  plaintiff  did  not 
request  that  it  should  be,  or  make  any  payment  or  tender 
for  repeating  it,  or  give  any  further  information  to  the 
defendant  in  regard  to  it.  It  was  not  answered.  The 
plaintiff  paid  the  insurance  in  Boston,  $33,  and  made  a 
claim  for  the  $33  on  the  defendant  within  sixty  days. 

The  plaintiff  offered  to  show,  the  defendant  objecting, 
that  the  defendant's  local  superintendent  at  Boston  wrote 
to  their  agent  at  New  Bedford,  that  the  claim  must  be  paid, 
and  assessed  on  the  sending  and  the  receiving  operators ; 
that  the  latter  paid  nothing,  but  that  $16.60  was  deducted 
from  the  salary  of  the  former,  although  the  superior 
officers  of  the  defendant  company  declined  to  recognize  or 
pay  the  claim,  and  that  by  their  order  the  $16.60  was 
refunded  to  the  operator  after  the  plaintiff's  claim  was 
made,  and  before  this  action  was  brought. 

He  also  offered  to  prove  that  the  repeating  back  the 
message,  as  it  was  received  by  the  receiving  operator  in 
Boston,  would  not  have  disclosed  the  omission  of  the  word 
^'  Answer,"  and  that  there  was  negligence  on  the  part  of  the 
New  Bedford  operator  in  not  sending  the  word  **  Answer" 
to  Boston. 

He  further  offered  to  prove  that,  according  to  the  usage 
of  the  New  Bedford  office,  the  word  ** Answer"  should 
have  been  sent,  and  that  it  was  placed  on  the  original 
message,  with  the  understanding  at  the  time  that  it  was  to 
be  sent. 

He  further  offered  to  show  that  the  terms  established  by 
the  company,  which  are  printed  in  very  small  type,  were 
never  read  by  him,  or  made  known  to  him,  and  that  they 
were  not  published  except  by  being  printed  upon  blanks 
kept  for  use  in  the  office  of  the  company. 

The  court  ruled  that  the  action  could  not  be  maintained 
for  more  than  twenty-five  cents,  the  charge  for  sending  the 
message,  and  by  consent  of  the  parties  before  verdict, 
reported  the  case  to  this  court  for  the  determination  of  tiie 
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qaestion  whether,  upon  the  pleadings  and  the  facts  admitted 
and  offered  to  be  shown  by  the  plaintiff,  he  was  entitled  to 
recover  more  than  the  twenty-five  cents  paid  by  him  for 
Mnding  the  message  to  Boston.  If  the  conrt  should  deter- 
mine this  question  in  favor  of  the  plaintiff,  the  case  was  to 
stand  for  trial ;  otherwise,  judgment  was  to  be  entered  for 
the  phuntiff  for  twenty -five  cents. 

O.  Marston,  for  plaintiff. 

O.  8,  HalCj  for  defendant. 

Geay,  C.  J.:  The  liability  of  a  telegraph  company  is 
quite  unlike  that  of  a  common  carrier.  A  common  carrier 
has  the  exclusive  possession  and  control  of  the  goods  to  be 
<»irried,  with  peculiar  opportunities  for  embezzlement  or 
collusion  with  thieves  ;  the  identity  of  the  goods  received 
with  those  delivered  cannot  be  mistaken ;  their  value  is 
capable  of  easy  estimate,  and  may  be  ascertained  by  inquiry 
of  the  consignor,  and  the  carrier's  compensation  fixed 
jUMSordingly  ;  and  his  liability  in  damages  is  measured  by 
the  value  of  the  goods.  A  telegraph  company  is  intrusted 
with  nothing  but  an  order  or  message,  which  is  not  to  be 
<»irried  in  the  form  in  which  it  is  received,  but  is  to  be  trans- 
mitted or  rei)eated  by  electricity,  and  is  i)eculiarly  liable  to 
mistake ;  which  cannot  be  the  subject  of  embezzlement ; 
which  is  of  no  intrinsic  value ;  the  importance  of  which  can- 
not be  estimated  except  by  the  sender,  nor  ordinarily 
disclosed  by  him  without  danger  of  defeating  his  own  pur- 
poses ;  which  may  be  wholly  valueless,  if  not  forwarded 
immediately  ;  for  the  transmission  of  which  there  must  be  a 
simple  rate  of  compensation  ;  and  the  measure  of  damages 
for  a  failure  to  transmit  or  deliver  which,  has  no  rela- 
tion to  any  value  which  can  be  put  on  the  message  itself. 

The  duty  of  a  telegraph  company,  as  defined  in  our 
statutes.  Is  that  it  '^  shall  receive  dispatches  from  and  for 
other  telegraph  lines,  companies  and  associations,  und  from 
and  for  any  person ;  and  on  payment  of  the  usuai  charges 
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for  transmitting  dispatches,  according  to  the  regulations  of 
the  company,  shall  transmit  the  same  faithfully  and  impar- 
tially."    Gen.  Sts.  c.  64,  sec.  10. 

The  liability  of  a  telegraph  company  mr.y  be  limited  by 
reasonable  stipulations  expressed  in  its  contracts  with  the 
senders  of  messages;  and,  according  to  the  weight  of 
authority,  a  regulation  that  the  liability  of  the  company 
for  any  mistake  or  delay  in  the  transmission  or  delivery  of 
a  message  or  for  not  delivering  the  same,  shall  not  extend 
beyond  the  sum  received  for  sending  it,  unless  the  sender 
orders  ttie  message  to  be  repeated  by  sending  it  back  to  the 
office  which  first  received  it,  and  pays  half  the  regular  rat« 
additional,  is  a  reasonable  precaution  to  be  taken  by  the 
company,  and  binding  upon  all  who  assent  to  it,  so  as  to 
exempt  the  company  from  liability  beyond  the  amount 
stipulated,  for  any  cause  except  willful  misconduct  or  gross 
negligence  on  the  part  of  the  company.  Ellis  v.  American 
Telegraph  Co.,  13  Allen,  226;  Bedpath  v.  Wesiem 
Union  Telegraph  Co.,  112  Mass.  71 ;  Camp  v.  Western 
Union  Telegraph  Co.y  1  Mete.  (Ky.),  164;  Western  Union 
Telegraph  Co.  v.  CareWy  liS  Mich.,  625 ;  United  States  Tde- 
graph  Co.  v.  Oitdersleeve^  29  Md.  232 ;  Breese  v.  United 
States  Telegraph  Co.,  48  N.  Y.,  132. 

Such  a  regulation  does  not  undertake  wholly  to  exempt 
the  company  from  liability  for  loss,  but  merely  requires  the 
other  party  to  the  contract,  if  he  considers  the  transmission 
and  delivery  of  the  message  to  be  of  such  importance  to  him 
that  he  proposes  to  hold  the  company  responsible  in  dam- 
ages, for  a  non-fulfillment  of  the  contract  on  its  part,  beyond 
the  amount  paid  for  the  message,  to  increase  that  pa5rment 
by  one-half.  Even  a  common  carrier  has  a  right  to  inquire 
as  to  the  quality  and  value  of  goods  or  packages  intrusted 
to  him  for  carriage,  and  is  not  liable  for  goods  of  "unusual 
value  if  false  answers  are  made  to  his  inquiries.  Phillips 
V.  Barle,  8  Pick.  182 ;  Dunlap  v.  IntemationaZ  Steamboat 
Co.,  98  Mass.  371,  377,  378. 

In  the  leading  case  in  this  Commonwealth,  of  JBUis  v. 
American  Telegraph  Co.,   the  action  was  brought  for  an 
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error  in  transmitting  a  message,  by  snbstitating  the  words 
** seventy-five"  for  *' twenty-five;"  and  there  was  no  evi- 
dence of  carelessness  or  negligence,  except  this  error,  which 
was  made  by  some  agent  of  the  company  in  transmission. 
The  defendants  requested  the  judge  who  presided  at  the 
trial  to  instruct  the  jury  that  on  these  facts  they  were  not 
liable.  But  the  judge  raled  that,  notwithstanding  the  terms 
and  conditions  set  forth  in  the  printed  heading  of  the  mes- 
sage (which  were  substantially  like  those  in  the  case  at  bar), 
the  defendants  were  bound,  in  transmitting  the  message,  to 
make  use  of  ordinary  care,  attention  and  skill,  and  were 
liable  for  damages  arising  from  inattention  or  carelessness 
in  such  transmission,  and  not  produced  by  any  unexpected 
or  unforeseen  accident ;  and  that  the  difference  between  the 
message  received  and  that  actually  delivered  was  prima 
facie  evidence  of  the  want  of  ordinary  care,  attention  and 
skill  on  the  part  of  the  defendants.     13  Allen,  226-228. 

Upon  exceptions  to  that  ruling,  the  court  held  that,  in 
the  business  of  transmitting  messages  by  telegraph,  as  in  the 
ordinary  employments  and  occupations  of  life,  men  were 
bound  to  the  use  of  due  and  reasonable  care,  and  were  liable 
for  the  consequences  of  their  negligence  in  the  conduct  of 
their  business  to  those  sustaining  loss  or  damage  thereby;  but 
that  this  rule  did  ^'  not  operate  so  as  to  prevent  the  parties 
from  prescribing  reasonable  rules  and  regulations  for  the 
management  of  the  business,  or  establishing  special  stipula- 
tions for  the  performance  of  service,  which,  if  made  known 
to  those  with  whom  they  deal,  and  directly  or  by  implica- 
tion assented  to  by  them,  will  operate  to  abridge  their 
general  liability  at  common  law,  and  to  protect  them  from 
being  held  responsible  for  unusual  or  peculiar  hazards 
which  are  incident  to  particular  kinds  of  business."  It  was 
farther  said :  **0f  course,  a  party  cannot  in  such  way  pro- 
tect himself  against  the  consequences  of  his  own  fraud  or 
gross  negligence,  or  the  fraud  or  gross  negligence  of  his 
servants  or  agents."  ''  But  he  may,  to  a  certain  extent,  in 
the  mode  above  indicated,  limit  the  extent  of  his  liability, 
or  graduate  the  amount  of  his  compensation,  according  to 
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the  risk  which  he  assumes,  as  well  as  by  the  nature  of  the 
service  which  he  renders.''  13  Allen,  234.  It  was  held 
that  the  ref^lation  in  question  was  reasonable  and  valid ; 
that  ''the  defendants  were  entitled  to  insist  on  a  compli- 
ance with  that  part  of  their  regulations  which  required  that 
the  message  should  be  repeated,  and  that  the  extent  of  the 
risk  should  be  made  known  to  them,  if  tbey  were  to  be  held 
to  insure  the  safe  and  correct  transmission  of  the  message, 
or,  in  case  of  failure,  to  be  responsible  for  all  the  damages 
consequent  on  delays  or  erroi*s."  And  the  court  declared 
that  it  was  mainly  for  these  reasons  that  the  instructions 
to  the  jury  could  not  be  supported.    13  Allen,  236-S37. 

Although  that  action  was  by  the  receiver  of  the  message, 
he  was  treated  throughout  the  case  as  claiming  through  the 
contract,  of  which  he  had  notice,  made  with  the  company 
by  the  sender  of  the  message.  No  allusion  was  made,  in  the 
judgment  of  this  court,  to  the  nature  of  the  error  in  the 
message,  or  to  its  effect  as  evidence  of  negligence  on  the 
part  of  the  company.  Nor  was  it  suggested  that  there  was 
any  insufficiency  in  the  proof  of  negligence  ;  and  there  was 
nothing  before  this  court  upon  which  such  a  point  could 
have  been  decided  ;  for  the  question  whether  the  substitu- 
tion of  ''seventy"  for  "twenty''  was  or  was  not  of  itself 
proof  of  negligence,  depended  ui)on  the  plainness  of  the 
writing  of  the  original  message,  which  could  only  be 
ascertained  by  inspection,  and  which  was  a  pure  question 
of  fact  to  be  determined  by  the  jury  or  the  court  below. 

As  the  instructions  at  the  trial  of  that  case  did  not  allow 
the  plaintiff  to  recover  without  proof  of  negligence  to  the 
satisfaction  of  the  jury,  the  judgment  of  this  court,  sustain* 
ing  the  exceptions  to  those  instructions,  is  a  direct  adjadi- 
cation  that  the  regulations  in  question  exempted  the  com- 
pany from  liability  for  ordinary  negligence  where  the 
message  had  not  been  repeated  and  the  additional  charge 
paid. 

We  have  been  led  to  make  the  fuller  statement  of  that 
case,  because  its  scope  and  effect  appear  to  us  to  have  been 
misapprehended  in  SmecMand  v.  Illinois  &  MtsHsHppi 


MASSACHUSETTS,  1873.  77 


arinnell  <r.  Western  Union  Telegraph  Co. 

Tdeffraph  Co.j  27  Iowa,  433 ;  which  is  the  only  decision 
cited  at  the  bar,  incousisteut  with  the  law  ui)on  the  subject 
aa  declared  by  this  court. 
In   We8tef*n   Union   Telegraph  Co.  v.  Biuitiana/n^ 

35  Ind.  420,  the  action  was  not  for  damages,  but  for  a 
j)enalty  imposed  by  statute,  which  could  not  of  course  be 
i-estricted  by  the  contract  of  the  parties;  and  it  was 
assumed  that  in  the  case  of  a  message  not  repeated  in 
accordance  with  the  rule,  the  company  would  not  be  liable 
for  damages  beyond  the  amount  stipulated,  except  in  the 
case  of  gross  negligence.  In  True  v.  International  Tele- 
graph Oo.y  60  Maine,  9,  the  regulation  which  was  held 
invalid  purported  wholly  to  exempt  the  company,  in  case 
of  messages  sent  by  night,  from  any  liability  beyond  the 
amount  received ;  and  the  opinion  of  the  majority  of  the 
court  appears  to  be  founded  on  a  false  analogy  between 
telegraph  companies  and  common  carriers,  and  is  opposed 
by  a  very  able  dissenting  opinion  of  Chief  Justice  Apple- 
TOir.  In  Squire  v.  Western  Union  Telegraph  Co.y  98  Mass. 
282,  and  in  Leonard  v.  New  York^  Albany  &  Buffalo 
Telegraph  Co.^  41  N.  Y.,  544,  there  was  no  regulation 
limiting  the  liability  of  the  corporation  against  which  the 
action  was  brought.  In  New  York  &  Washington  Tele- 
graph Co.  V.  Dryhurg^  35  Penn.  St.  298,  the  action  was 
by  the  receiver  of  a  message,  who  had  no  notice  of  the 
regulation ;  and  was  in  substance  not  founded  upon  con- 
tract, but  upon  a  misrepresentation  by  the  company 
employed  to  send  the  message,  by  which  the  receiver  was 
misled  and  injured.  See  Ellis  v.  American  Telegraph  Co.^ 
13  Allen,  226,  238;  May  v.  Western  Union  Telegraph  Co., 
112  Mass.  90,  95. 

In  the  case  at  bar,  the  form  of  the  dispatch,  delivered  by 
the  defendant's  agent  to  the  plaintiff,  and  filled  up  and 
signed  by  the  latter,  constituted  the  contract  between  the 
parties.  The  plaintiff,  having  thus  expressly  agreed  that, 
if  he  did  not  order  the  message  to  be  repeated,  the  liability 
of  the  defendant  for  mistakes  or  delays  in  its  transmission 
or  delivery  should  be  limited  to  the  sum  paid,  and  not 
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having  ordered  it  to  be  repeated  and  paid  the  increased 
rate  required  in  case  of  repetition,  conld  not  charge  the 
deleuduut  for  liability  beyond  the  amount  originally  paid 
for  the  transmission  of  the  message,  for  a  mistake  in  the 
transmission,  at  least  without  proving  willful  default  or 
gross  negligence  on  the  part  of  the  company. 

There  was  no  offer  at  the  trial  to  show  any  wanton  disre- 
gard of  duty  or  gross  negligence  on  the  part  of  the  company 
or  its  agents.  The  offer  to  prove  that  ^^  there  was  n^ligence 
on  the  part  of  the  operator,"  in  not  sending  the  whole 
message  received,  must  be  understood  to  mean  want  of 
ordinary  care.  No  question  therefore  arises  whether  the 
company  could  be  charged  by  reason  of  gross  n^ligenoe,  as 
held  in  United  States  Telegraph  Cf/mpany  v.  Oildersleete, 
29  Maryland,  232,  and  suggested  in  EUis  v.  Afnerican 
Telegraph  Co.,  13  Allen,  226,  234. 

The  offer  of  the  plaintiff  to  prove  that  the  rei)eating  of  the 
message  as  received  by  tlie  operator  of  the  telegraph  at  Bos- 
ton, to  the  operator  at  New  Bedford,  by  whom  it  was  sent, 
would  not  have  disclosed  the  omission  in  the  message,  was 
rightly  rejected  as  immaterial.  The  report  does  not  show 
how  such  evidence  could  possibly  have  proved  that  fact. 
But  the  conclusive  answer  to  it  is,  that  the  plaintiff,  having 
omitted  to  fulfill  the  condition,  on  which  alone,  by  the  terms 
of  the  express  contract  between  the  parties,  he  could  recover 
for  any  mistake  in  transmission  more  than  the  amount  of  his 
original  payment,  cannot  be  permitted  to  prchre  that  his  own 
failure  to  fulfill  his  contract  did  not  affect  the  result.  The 
obiter  dicta  of  Chief  Justice  Bigelow,  in  Ellis  v.  American 
Telegraph  Co.,  13  Allen,  226,  238 — that  it  would  be  a  ques- 
tion of  fact  for  the  jury  whether  the  mistake  in  the  dispatch 
would  have  been  prevented  or  corrected  by  the  repetition  of 
the  message,  and  that  of  course  the  company  would  be  liable 
for  any  negligence  causing  damage,  which  would  not  have 
been  prevented  by  a  compliance  with  the  rules  —  are  some- 
what wanting  in  precision,  owing  doubtless  to  the  fact  that, 
as  he  observed,  no  such  question  was  before  the  court. 
They  might  perhaps  apply  where  the  neglect  sued  for  was 
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in  a  matter  not  within  the  terms  of  the  regulations,  as,  for 
instance,  where  no  attempt  at  all  was  made  to  send  the  mes- 
sage. Birney  v.  New  TorJc  &  Wdshington  Telegraph  Co,^ 
18  Maryland,  341.  But  that  they  were  not  intended  to  coun- 
tenance the  admission  of  such  evidence  as  was  offered  in  the 
present  case,  upon  any  point  covered  by  the  contract  of  the 
parties,  is  manifest  from  his  statement,  only  a  few  lines 
above,  that  it  might  be  a  sufficient  answer  to  the  claim 
against  the  company,  ^Hhat  according  to  the  reasonable 
r^ulations  by  which  they  were  governed  in  the  perform- 
ance of  their  undertaking  toward  the  plaintiff,  and  of  which 
be  had  notice,  they  have  committed  no  breach  of  duty  for 
which^they  can  be  held  liable  to  him." 

The  remaining  questions  may  be  briefly  disposed  of.  The 
evidence  of  usage  and  understanding  was  clearly  incom- 
l^etent  to  vary  the  terms  or  effect  of  the  written  contract 
between  the  parties.  The  plaintiff's  omission  to  read  that 
contract  cannot  relieve  him  from  being  bound  by  his  signa- 
ture. MedptUh  T.  Western  Union  Telegraph  Co.,  112 
Mass.  71,  73 ;  Western  Union  Telegraph  Co.  v.  Carew^  15 
Mich.  626 ;  Wolf  v.  Western  Union  Telegraph  Co.,  62 
Penn.  St.  83 ;  Breese  v.  United  States  Telegraph  Co.^  48 
N.  Y.  132.  The  subsequent  acts  and  declarations  of  the 
defendant's  agents,  not  connected  with  the  transmission  of 
the  message,  were  not  competent  evidence  to  charge  the 
defendants.  MacAndrew  v.  Electric  Telegraph  Co.^  17  C. 
B.  3;  United  Staies  Telegraph  Co.  v.  O ilder sleeve,  2d  Mdiry' 
land,  232 ;  SweaUand  v.  Illinois  <fe  Mississippi  Telegraph 
Co.y  27  Iowa,  433;  Jiobinson  v.  Fitchhv/rg  &  Worcester 
Railroad  Co.,  7  Gray,  92. 

The  result  is  that,  acr;ording  to  the  ruling  at  the  trial  and 
the  terms  of  the  report,  there  must  be 

Judgment  for  the  plaintiff  for  26  cents. 


NoTC^This  caae  is  cited  in  the  following  cases,  post :  Hart  ▼.  W,  CT. 
Tel.  Co. ;  ArkafUOM,  *c.  Co.  ▼.  W.  U.  Td.  Co. ;  Becker  v.  W.  U.  Tel.  Co. ; 
Of^ment  ▼.  W,  U.  Tel.  Co, ;   Cole  ▼.  W.  U.  Tel.  Co. ;  Jones  ▼.  W.  U.  Tel. 
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Co.;  Schwartz V,  A,  Jb  P.  Td,  Co.  ;  TeL  Co.  ▼.  Orimoold;  W.  U.  TO. 
Co,  V.  Neiil ;    Womaek  v.  W.  U.  Tel.  Co. 

For  other  cases  on  the  subjects  considered  in  this  ease,  see  Indkx  at  end 
of  this  volume,  titles  **  Duty  to  Customers/'  ''Limiting  Liability/'  **  Ad- 
missions, &c.f  of  Operators/' 

Also,  cAsos  mentioned  in  note  to  Redpath  ▼.  W.  U.  Co.,  ante^  p.  40. 

As  to  duty  to  customers :  In  the  United  States,  telegraph  oompaniea  are 
not  like  common  carriera  held  to  be  insurers  of  the  correct  transmission  of 
messages.  Bimey  v.  N.  Y,  dtc.  Tel.  Co.,  18  Md.  841 ;  N.  Y.  &c.  Tel.  Co,  t. 
Dryhurg,  85  Pa.  St.  803  ;  Sliielda  v.  IVashitigton,  dtc.  TeL  Co.^  Allen  Tel. 
Cas.  7 ;  De  Rutte  v.  N.  Y.  dtc.  Tel.  Co.,  1  Daly,  547 ;  Breeae  v.  U.  8.  Td. 
Co.,  45  Barb..  374;  W.  U.  Tel.  Co.  v.  Cat*eu7,  15  Mich.  635;  EUu  ▼.  Am. 
Tel.  Co.,  18  Allen,  226 ;  U.  JS.  Tel.  Co.  v.  Qilderdeeve,  28 Md.  282 ;  Baldwin 
V.  U.  S.  Td.  a>.,45  N.  Y.  744;  Leonard  v.  N.  Y.  dtc  Tel.  Cb.,41  N.  Y.  544. 

The  obligations  of  telegraph  companies  spring,  however,  from  the  Huiie 
sources  as  those  of  common  carriers,  the  public  nature  of  their  employ- 
ment, and  the  contract  under  which  the  particular  duty  is  afisumed.  N. 
Y.  dtc.  Co.  V.  Dryburg,  85  Pa.  St.  802. 

In  the  following  cases  the  nature  of  such  obligations  is  variouBly  stated. 
In  the  Dryburg  case,  '*due  and  reasonable  care,**  in  Paannore,  ''ezacs 
diligence,'*  in  Baldtoin,  **  ordinary  care  and  diligence,"  in  Carmo,  **  the  us^ 
of  good  apparatus  and  instruments,  and  reasonable  skill,  and  a  hi^  degree 
of  care  and  diligence  in  their  operation,  are  held  to  be  requisite." 

In  Bimey  y.  N.  Y.  dtc.  Printing  Tel.  Co.  it  is  said  that  "  the  tme  char- 
acter of  the  bailment  made  to  a  telegraph  company  is  in  that  claas  knowu 
as  the  locatio  operia  fadendi.^ 

In  the  De  Rutte  case,  it  is  said  to  be  "  necessary  upon  grounds  of  poUic 
policy  that  they  should  be  held  to  a  more  strict  acoountabflity  than 
ordinary  bailees." 

In  EUia,  *'  they  are  not  exempt  from  all  responsibility  for  a  want  of 
fidelity  and  care  in  the  exercise  of  the  employment,  which  they  undertahs 
to  carry  on." 

In  GilderBleeve,  "due  diligence,  but  not  extraordinary  care  mad  pie- 
caution." 
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Thb   Atlantic   and   Pacific   Telegraph   Co.    v.   The 
Western  Union  Telegraph  Co.  et  al. 

New  York  Court  of  Common  PUas — Special  Term^  Nov.,  187S, 

(4  Daly,  527.) 

DiSGRIMINATON.— COMPETINa  LINES  OF  TELEGRAPH. 

Plaintiff  and  defendant  had  competing  lines  of  telegraph  between  western 
points  and  New  York;  but  plaintiff  had  no  line  eastward  to  connect 
with  ocean  cable  lines. 

Held,  that  plaintiff  was  not  the  owner  of  a  parallel  and  competing  line, 
within  the  meaning  of  the  statute  (given  below),  so  as  to  justify  the 
defendant  in  refusing  to  transmit  messages  for  it  from  New  York  east- 
ward. 

Held,  that  a  refusal  of  defendant  to  accept  messages  from  plaintiff  for 
transmission  eastward,  without  a  written  power  of  attorney  from  the 
original  sender,  authorizing  defendant  to  forward  the  message,  wafl 
unreasonable  and  forbidden  by  said  statute. 

Held,  that  a  regulation  of  the  defendant  requiring  all  telegraph  companies 
presenting  messages  received  from  other  places  for  transmission  to 
Europe,  to  write  upon  the  message  the  date  of  its  reception  and  the 
name  of  the  company  from  whom  it  came,  and  to  make  an  additional 
charge  for  such  addition  to  the  message,  is  not  unreasonable. 

Motion  to  vacate  an  injunction  order,  restraining  defend- 
ant from  refusing  to  receive  and  transmit  messages. 
The  following  statute  was  in  effect : 

*'  It  shaU  be  the  duty  of  the  owner  or  the  association  owning  any  tele- 
grraph  line  doing  business  within  this  State,  to  receive  dispatches  from  and 
for  other  telegraph  lines  and  associations,  and  from  and  for  any  individual, 
and  on  payment  of  their  usual  charges  for  individuals  for  transmitting 
dispatches  as  established  by  the  rules  and  regulations  of  such  telegraph 
line,  to  transmit  the  same  with  impartiality  and  good  faith,  under  the 
penalty  of  one  hundred  dollars  for  every  neglect  or  refusal  so  to  do,  to  be 
recovered,  with  costs  of  suit,  in  the  name  and  for  the  benefit  of  the  person 
or  persons  sending  or  desiring  to  send  such  dispatch  ;  provided  that 
nothing  contained  in  this  section  shall  be  construed  to  require  any  tele- 
graph company  or  association  to  receive  and  transmit  dispatches  from  or 
for  any  other  company  or  association  owning  a  line  of  telegraph  parallel 
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with  or  doing  business  in  competition  with  the  line  over  which  the  dupatch 
is  required  to  be  sent  **  (Laws  of  1848,  chapter  365,  as  amended  1^  laws  of 
1855,  chapter  569; 

The  facts  api)ear  in  the  opinion. 
Orosvenor  P,  Lower y^  for  the  motion. 
JBt>erett  P,  Wheeler,  opposed. 

Dalt,  Ch.  J. :  The  statute  makes  it  obligatory  upon  any 
telegraph  company  doing  business  in  this  State  to  receive 
dispatches  from  other  telegraph  lines  or  associations,  which 
are  from  or  for  any  individual,  upon  the  payment  to  said 
company  of  its  usual  charges,  and  requires  the  company  to 
transmit  the  dispatch  virith  impartiality  and  good  faith, 
exempting  it,  however,  from  any  obligation  to  receive  or 
transmit  dispatches  from  or  for  any  company  owning  a  line 
of  telegraph  parallel  with,  or  doing  business  in  competition 
with  the  line  over  which  the  dispatch  is  required  to  be  sent. 
3  Edmunds'  N.  Y.  Statutes  at  Large,  p.  722,  §  11. 

The  defendants  insist  that  they  were  under  no  obliga- 
tions to  rec/eive  and  transmit  the  dispatches  sent  to  them 
by  the  plaintiffs,  upon  the  ground  that  the  plaintiffs  are  the 
owners  of  a  line  coming  within  the  meaning  of  this  last  pro- 
vision of  the  statute.  Tlie  plaintiffs  are  owners  of  parallel 
and  competing  lines  with  the  telegraph  line  of  the  defend- 
ants between  Virginia  City,  Nevada,  and  the  city  of  New 
York,  and  Cleveland,  Ohio,  and  the  city  of  New  York  — 
these  two  western  cities  being  the  points  from  which  the 
plaintiffs  transmitted  the  messages  which  the  defendants 
refused  to  receive  from  them  at  New  York  for  transmission 
to  Europe.  The  defendants  claim,  also,  that  the  plaintilh 
are  the  owners  of  a  competing  line  from  New  York  to 
Boston;  but  this  the  plaintiffs  deny,  and  I  shall,  therefore, 
treat  this  as  disproved. 

The  defendants  are  the  owners  of  a  line  from  the  city  of 
New  York  to  Duxbury,  in  Massachusetts,  and  the  owners 
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in  part  and  lessees  in  part  of  lines  from  the  said  city  to 
Plaister  Cove,  in  Nova  Scotia,  from  which  places  said  lines 
connect  with  certain  foreign  companies,  making  a  chain  of 
telegraphic  connection  between  this  coautry  and  Europe. 
They  admit  that  over  these  lines  they  receive  dispatches  for 
Europe,  which  they  deliver,  at  their  termini,  to  the  connect- 
ing European  lines.  With  the  lines  which  the  defendants 
operate  between  the  city  of  New  York  and  their  termini  in 
Massachusetts,  and  at  Plaister  Cove,  Nova  Scotia,  the  plaint- 
ifb  have  no  parallel  or  competing  lines,  and  it  is  over  these 
lines  that  the  plaintiffs  required  the  dispatches  to  be  sent, 
which  the  defendants  refused  to  receive. 

The  defendants  insist  that,  because  the  plaintiffs  are 
owners  of  lines  parallel  to  and  competing  with  their  lines, 
as  &r  as  the  city  of  New  York,  that  they,  the  defendants, 
are  not  obliged  to  take  the  messages  which  the  plaintiffs 
send  to  them  in  New  York,  and  transmit  them,  over  the 
lines  which  the  defendants  operate,  from  New  York  to 
Plaister  Cove,  in  Nova  Scotia,  or  to  Duxbury.  They  claim 
that  they  are  excused  from  so  doing  by  the  statute,  which, 
they  insist,  means  a  line  competing  with  them  on  any  part 
of  the  route  over  which  a  message  is  sent.  One  of  the 
messages  sent  by  the  plaintiffs  was  transmitted  by  the 
plaintiffs  from  Nevada  to  New  York,  its  ultimate  destina- 
tion being  Montenegro,  in  Europe,  and  the  ground  taken  by 
the  defendants  is,  that  as  the  plaintiffs  were  a  competing 
line  in  the  transmission  of  this  message  from  Nevada  to 
New  York,  the  defendants  were,  by  the  statute,  excused 
from  taking  it  at  New  York,  and  sending  it  over  their  line 
on  the  way  to  its  destination.  No  such  construction  as 
this  is  warranted  by  the  statute.  There  is  no  difficulty  in 
the  interpretation  of  its  meaning.  It  says,  ''  the  line  over 
which  the  dispatch  is  required  to  he  serd^'*''  and  in  this  case 
that  line  was  either  the  one  extending  from  New  York  to 
Duxbnry,  or  the  one  from  New  York  to  Plaister  Cove  — 
routes  operated  exclusively  by  the  defendants.  So  far  as 
respects  the  defendants,  it  was  not  the  sender  of  the  dis- 
patch, but  the  plaintiffs,  by  whom  it  had  been  transmitted 
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D  New  York,  that  required  the  defendants  to  transmit  it 
irther,  and  the  route  over  which  the  plaintiffs  required  it 
>  be  sent  was  one  where  they  had  no  parallel  or  competing 
nes.  As  a  telegraph  company,  they  had  the  right,  by 
batute,  to  require  the  defendants  to  receive  and  transmit  a 
ispatch,  unless  they  were  themselves  the  owners  of  parallel 
r  competing  lines  on  the  route  over  which  they  required  it 
3  be  sent,  and  this  was  not  the  case. 
The  ground  thus  disposed  of,  at  least  so  far  as  this 
lotion  is  concerned,  was  taken  upon  the  argument ;  but  it 
ras  not  the  ground  upon  which  the  defendants  refused  to 
eceive  the  dispatches  when  presented  to  them.  They 
efused  to  receive  any  messages  from  the  plaintiffs  for 
ransmission  along  their  line,  unless  the  plaintiffis  would 
iroduce  in  each  case  a  power  of  attorney  from  the  sender 
f  each  message,  authorizing  the  defendants  to  receive  and 
ransmit  it.  This  was  imposing  what  was  practically 
cnpossible  in  the  due  and  speedy  transmission  by  the 
Jaintiffs  of  a  telegraphic  dispatch  which  was  to  go  to 
Europe ;  for  to  carry  out  such  a  regulation  as  this,  the 
iispatch,  when  received  at  New  York,  would  have  to  be 
:ept  there  until  the  plaintiffs  could  in  each  case  receive  the 
>ower  of  attorney  by  mail.  If  the  defendants  could  do 
his,  they  could  wholly  defeat  the  statute,  which  has 
declared  that  they  must  receive  and  transmit  a  dispatch 
rem  another  telegraph  company,  which  is  from  or  to  an 
adividual,  unless  in  the  case  specially  excepted;  for  the 
lef  endants  being  the  owners  of  competing  lines  over  a  large 
breadth  of  this  continent,  no  other  company  could  transmit 
.  message  from  New  York  for  Europe,  by  routes  also  used 
►y  the  defendants,  without  a  delay  in  each  case  at  New 
fork,  which  would  compel  the  company  to  abandon  the 
)usiness,  and  leave  the  whole  of  it  to  the  defendants.  It  is 
not  necessary  to  consider  how  the  public  might  be  affected 
>y  thus  cutting  off  all  competition  in  the  transmission  of 
iluropean  messages,  so  far  as  their  transit  in  the  United 
States  is  involved.  It  is  sufficient  that  a  statute  in  this 
itate  has  made  it  obligatory  upon  any  company  doing 
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business  here,  to  receive  and  transmit  dispatches  from  and 
of  other  companies,  and  that  the  condition  which  the 
defendants  wish  to  add  to  this  statntory  regulation  would 
render  it  wholly  nugatory. 

The  defendants  state  in  their  affidavit  that  before  the  9th 
of  August,  1871,  the  day  when  they  refused  to  receive  the 
messages,  they  had  adopted  a  regulation  which  was  then  in 
force.  It  is  in  these  words :  * '  Whenever  messages  which 
have  come  over  the  line  of  any  other  telegraph  company 
are  offered  by  such  company  for  transmission,  the  person 
presenting  the  message  must  be  required  to  paste  it  or  write 
it  on  one  of  the  No.  2  blanks  of  this  company,  under  the 
printed  conditions,  and  sign  his  name  for  the  company  he 
represents  under  the  line,  'Send  the  following  message 
subject  to  the  above  terms,  which  are  agreed  to.'  '*  This,  it 
would  seem  from  the  dispatches  which  are  annexed  to  the 
complaint,  the  plaintiffs  substantially  complied  with,  for 
each  dispatch  is  signed,  in  the  manner  provided  for,  by  the 
managing  agent  of  the  plaintiffs  as  their  representative. 

The  defendants  aver,  on  information  and  belief,  that  they 
refused  these  dispatches  because  they  had  not  written  upon 
them  the  names  of  the  places  from  which  each  dispatch  was 
sent,  which  statement  the  plaintiffs,  upon  information  and 
belief,  deny ;  and  as  the  defendants  have  not,  after  this 
denial,  which  is  quite  as  good  as  the  defendants'  assertion, 
furnished  any  positive  evidence  of  what  occurred  at  the 
time  when  the  two  messages  were  presented  and  refused, 
this  statement  will  be  treated  as  not  established. 

The  defendants  also  aver  in  their  affidavits  upon  this 
matter,  that  these  messages  were  refused  for  the  reason  that 
they  were  not  authenticated  as  being  veritable  messages  of 
the  persons  whose  names  purported  to  be  signed  by  them  ; 
that  it  was  known  to  and  stated  by  the  agent  of  the  plaint- 
iffs that  the  messages  presented  were  not  the  original 
messages  said  to  have  been  transmitted  from  distant  places 
to  the  city  of  New  York  over  the  plaintiffs'  lines,  but  were 
written  off  in  the  said  city  by  the  plaintiffs'  agent.  This  is 
to  be  taken  in  connection  with  the  plaintiffs'  statement  in 
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leir  complaint  and  affidavits,  that  the  messages  were 
3f  ased  unless  the  plaintiffs  produced  a  power  of  attorney 
I  each  case  from  the  person  sending  the  message,  showing 
lat  the  plaintiffs  had  authority  to  transmit  it,  which  I 
ave  assumed  to  have  been  one  of  the  grounds  taken  by  the 
efendants  when  the  dispatches  were  presented  for  trans- 
dssion.  I  have  already  expressed  my  views  upon  the 
nreasonableness  of  such  a  condition,  in  addition  to  which 
;  is  averred  in  the  plaintiffs'  affidavits,  and  not  denied  by 
le  defendants,  that  it  has  never  been  the  custom  of  any 
degraph  company  in  this  country  to  require  the  autograph 
gnature  of  the  sender  to  be  affixed  to  the  telegram  handed 
)  it  for  transmission ;  that  the  larger  number  of  telegrams 
mt  are  signed  in  the  handwriting  of  some  other  person  than 
le  one  whose  name  is  subscribed,  and  that  a  still  larger  pro- 
ortion  are  not  delivered  to  telegraph  companies  by  the  person 
hose  name  is  subscribed,  but  by  some  other  person  employed 
r  authorized  by  him.  The  truth  of  this  statement,  I  may 
3sume  from  the  defendants'  silence,  is  too  notorious  to  be 
uestioned  by  them,  and  it  shows  that  what  is  exacted  of 
le  plaintiffs  is  unusual,  and  opposed  to  a  widespread  and 
Bneral  custom.  Whether  the  defendants  impose  Buch  a 
Dudition  upon  other  telegraph  companies  also,  does  not 
ppear ;  but  the  plaintiffs  aver,  and  the  defendants  do  not 
eny  it,  that  the  defendants  do  not  and  never  have  required 
le  signatures  of  individuals  delivering  telegrams  to  it  to  be 
uthenticated  in  any  way,  nor  that  the  name  subscribed 
bould  be  the  autograph  signature,  nor  that  the  telegram 
bould  be  delivered  by  the  person  whose  name  is  subscribed 
>  it.  The  defendants  aver  that  it  has  always  been  their 
ustom  to  require  messages  to  have  appended  to  them  the 
ignatnre  of  the  person  sending  the  same;  but  I  do  not 
nderstand  this  as  averring  that  they  require  the  autograph 
ignatnre  or  satisfactory  proof,  in  each  instance,  that  the 
^legram  presented  for  transmission  was  signed  by  the 
erson  whose  name  is  subscribed  to  it,  or  by  some  one  by 
is  authority. 
The  defendants  aver  that  they  are  advised  that  they  can- 
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not  with  safety  accept  messages  for  transmission  from  any 
person  known  to  them  not  to  be  the  ostensible  author 
thereof  without  incurring  personal  liability  to  the  receiver 
for  any  fraud,  misstatement,  deceit,  or  damage  arising  out 
of  the  transmission  of  such  message,  and  that  for  that  reason 
it  is  necessary  that  every  message  should  be  signed,  and  the 
signature  communicated  to  the  receiver ;  that  it  has  always 
been  their  custom  to  require  that  the  name  of  the  place  from 
which  the  message  is  sent  should  be  upon  the  telegram,  as 
well  as  the  signature  of  the  person  sending  it.  In  this  con- 
nection my  attention  is  called  to  the  decision  of  the  Court 
of  Appeals  in  Mwood  v.  The  Western  Union  Telegraph 
Co.y  45  N.  Y.  649,  by  which  the  defendants  had  to  pay  a 
very  heavy  amount  in  damages  for  negligently  sending  a 
message  in  the  name  of  the  cashier  of  a  bank  at  the  request 
of  a  party  who  was  held  out  by  the  message  as  entitled  to 
credit  at  the  bank  for  a  very  large  amount. 

The  decision  in  that  case  furnishes  no  ground  for  exacting 
from  the  plaintiffs  in  all  cases  proof  of  their  authority  to 
have  the  message  sent  which  they  offer  to  the  defendants 
for  transmission.  The  point  decided  by  the  Court  of 
Appeals  was  this :  the  defendants  transmitted  and  deliv- 
ered to  the  plaintiff  in  that  action,  at  Pithole,  Pa.,  a  dis- 
X)atch  purporting  to  come  from  the  Keystone  Bank,  at  Erie, 
Pa.,  stating  that  it  would  pay  the  checks  of  T.  F.  McCarthy 
for  $20, 000. 00.  The  plaintiff,  after  receiving  the  message, 
took  it  to  the  operator  at  Pithole,  and  told  him  to  send  to 
the  Keystone  Bank,  at  Erie,  Pa.,  and  get  the  name  of  the 
president  or  of  the  cashier  to  the  message.  The  operator 
said  that  it  was  the  fault  of  the  office  at  Titusville,  Pa. ;  that 
he  would  send  there,  and  get  the  name  of  the  officer  of  the 
bank.  He  sent  to  Titusville,  and  in  the  afternoon  of  the 
same  day  a  message  was  received  at  Pithole,  purporting  to 
come  from  Erie,  and  to  have  been  forwarded  from  Titusville, 
giving,  as  annexed  to  the  message,  the  name  of  the  cashier 
of  the  bank,  which  was  delivered  by  the  defendants  to  the 
plaintiff,  who,  after  the  receipt  of  it,  paid  McCarthy 
$10,000.00.    The  whole  transaction  was  fraudulent  and  a 
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forgery.  No  such  message  was  received  at  Titusville  from 
Dhe  bank  at  Erie.  Both  messages  were  written  by  McCarthy 
^t  the  defendant's  office  at  Titasville.  The  operators  theie 
knew  that  they  were  written  there  by  him,  McCarthy  being 
known  to  them  by  name,  a  most  material  point  being  that 
bhey  knew  that  no  such  message  as  the  second  one  had  been 
sent  from  Erie  for  transmission  to  Pithole.  The  jury  found, 
apon  the  evidence,  that  the  second  message,  through  which 
the  money  was  obtained  from  the  plaintiff,  was  sent,  under 
these  circumstances,  by  the  defendants'  operators  at  Titns- 
71  He,  to  Pithole — that  is,  sent  as  purporting  to  have  come 
From  Erie,  when  they  knew  that  no  such  message  had  been 
sent  from  Erie.  The  jury  having  found  this  to  be  the  fact, 
the  court  decided  that  the  act  was  one  of  gross  negligence, 
through  the  instrumentality  of  which  McCarthy  was  enabled 
t:o  succeed  in  getting  the  money,  and  that  the  defendants 
therefore  should  be  responsible  for  the  loss  of  it  by  the 
plaintiff.  They  were  held  liable  for  the  act  of  their  agents 
in  falsely  forwarding  so  important  a  message  as  this  from 
ntusville,  as  one  coming  from  Erie,  and  doing  it  without 
my  evidence  that  McCarthy,  a  person  then  in  TitusviUe, 
iiad  authority  to  send  from  there  a  message  as  coming  from 
i  bank  in  another  place,  declaring,  on  the  part  of  the  bank, 
'hat  he  had  a  credit  at  the  bank  to  the  large  amount  of 
^0,000.00.  It  required  no  regulation  in  respect  to  the 
receipt  of  messages,  or  the  genuineness  of  the  signatures 
ittached  to  them,  to  guard  against  such  an  act  as  this.  If 
they  had  forwarded  the  message  as  they  received  It  at  Titus- 
nlle — that  is,  as  one  coming  from  Titusville,  and  not  from 
ESrie  —  no  injury  would  have  arisen,  or  if  it  had,  they  would 
lot  have  been  answerable  for  it ;  or,  if  they  or  their  agent 
[lad  done  what  the  banker  at  Pithole  required,  sent  the 
nessage  he  requested  to  the  bank  at  Erie,  the  bank  would 
10  doubt  have  telegraphed  in  reply  that  they  had  sent  no 
mch  message  to  their  correspondent  at  Pithole,  and  that 
McCarthy  had  no  authority  to  draw  checks  upon  them  for 
^,000.00.  It  was  the  defendants,  or  rather  their  agents, 
tending  a  message  which  they  knew  to  be  false — sending  it 
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as  a  message  telegraphically  received  that  day  from  Erie, 
and  forwarded  by  them  from  Titasville — that  made  the 
defendants  responsible ;  an  act  of  negligence  so  great  as 
almost  to  warrant  the  suspicion  (in  view  of  the  importance 
of  the  message  and  its  object)  that  it  could  not  and  would 
not  have  been  done  unless  by  an  agent  of  the  defendants 
who  knowingly  co-operated  with  McCarthy  to  effect  the 
consummation  of  his  fraudulent  scheme. 

The  regulation  which  tlie  defendants  aver  they  adopted 
in  respect  to  telegraphic  dispatches  received  by  them  from 
other  companies,  was  not  incorporated  in  the  printed  blanks 
which  contain  the  conditions  upon  which  the  defendants 
agreed  to  transmit  messages,  and  the  defendants  aver  that 
they  never  heard  of  such  a  regulation  until  after  the  grant- 
ing of  the  injunction  in  this  suit,  that  they  had  no  notice  of 
any  rules  or  regulations  of  the  defendants  for  the  trans- 
mission of  messagps  other  than  those  contained  upon  the 
printed  blanks  furnished  by  the  defendants  for  cable 
messages ;  that  the  defendants,  after  their  refusal  to  trans- 
mit the  two  messages  referred  to,  offered  to  transmit  tele- 
grams for  Europe  for  the  plaintiffs,  if  the  plaintiffs  would 
send  them  as  messages  sent  from  New  York  by  the  plaint- 
iffs for  the  persons  to  whom  they  were  addressed,  which  the 
plaintiffs  say  would  subject  them  (by  the  defendants' 
rules)  to  an  extra  charge  for  transmitting  the  date  at  New 
York,  and  the  plaintiffs'  name,  amounting  to  one  dollar  in 
gold,  upon  each  message  sent  to  England,  with  a  propor- 
tional increase  for  sending  one  to  more  distant  places  in 
Euroi>e,  the  practical  effect  of  which,  the  plaintiffs  claim, 
would  be  to  cut  them  off,  in  consequence  of  this  increased 
charge,  from  the  business  of  transmitting  European  mes- 
sages from  any  point  on  their  line  between  San  Francisco 
and  New  York,  and  give  the  whole  of  that  business  to  the 
defendants,  they  being  the  owners  of  competing  lines. 

It  forms  no  part  of  the  office  of  a  court  of  justice  to  fix 
or  regulate  the  prices  which  telegraph  companies  or  others 
engaged  in  qudsi  public  employments  shall  charge.  They 
have  the  right  to  fix  their  own  rates,  as  well  as  to  establish 
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mch  rules  and  regulations  in  the  conduct  of  their  bui^esB 
18  will  enable  them  to  carry  it  on  efficiently,  and  to  protect 
jhem  from  loss  or  damage  in  the  prosecution  of  it.  The 
public  nature  of  their  business,  however,  has  led  to  the 
:«cognition  by  courts  of  justice  of  certain  general  princi- 
ples to  which  they  must  conform,  being  demanded  by  a 
lue  regard  to  the  interests  of  the  public.  Thus  the  rales 
ind  regulations  they  establish  must,  in  themselves,  be 
reasonable,  and,  as  far  as  is  compatible,  equal  and  uniform 
in  their  operation.  Not  that  they  must  be  uniform  in  all 
instances,  for  there  may  be  peculiar  reasons,  in  certain 
;ases,  why  they  should  be  different.  But  a  telegraph 
x)mpany  that  is  obliged,  as  in  this  State,  by  statute,  to 
^eceive  dispatches  from  individuals  and  other  comx>anie8 
ipon  the  payment  of  its  usual  charges,  cannot  impose 
^gulations  or  prices  upon  certain  individuals  or  companies 
^hich  are  different  and  more  onerous  than  they  are  in  the 
labit  of  requiring  from  others  in  all  respects  similarly 
dtuated,  unless  there  are  reasons  in  the  particular  case 
vhich  justify  it  which  the  law  would  consequently  approve. 
Vincent  v.  Rail  Road  Co.,  49  HI.  33;  Sanford  v.  C.  W.  dt 
E.  Rwy.  Co,,  24  Penn  St.  378;  Baxendale  v.  TJie  Or  eat 
Western  Rwy.  Co.,  5  Common  Bench,  N.  S.  309,  336; 
7arton  v.  Bristol,  &c.  Rwy.  Co.,  6  id.  639;  MarriaU  v. 
The  London,  &c.  Rwy.  Co.,  1  id.  499;  PicTtford  v.  Orand 
TunjCtixm  Rwy.,  10  Mees.  &  Wels.  399  ;  The  State,  Ac.  v. 
The  Hart/ord,  &c.,  R.  R.,  29  Conn.  338  ;  De  RtMeY.  The 
New  7ork,  &c.  Telegraph  Co.,  1  Daly,  663,  668;  Bedfield 
>n  Carriers,  §§  477,  478,  483,  486,  488.  I  cannot  hold  that 
t  is  unreasonable  for  the  defendants  to  require,  where  they 
•eceive  dispatches  in  New  York  from  other  comjmniee  for 
Tansmission  to  Europe,  that  there  should  be  attached  to 
;he  telegram  the  date  at  which  it  is  received  by  the  defend- 
mts  in  New  York,  and  the  name  of  the  company  from 
0ehom  it  came,  so  that  the  date  at  New  York  and  the  name 
>f  the  company  may  be  attached  to  and  form  a  part  of  the 
iispatch  in  its  transmission  to  Europe ;  or  unreasonable 
bhat  they  shall  make  an  extra  charge  for  this  addition  to- 
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the  dispatch.  There  may  be  many  reasons  why  the  name 
of  the  company  delivering  it  at  New  York,  as  a  dispatch 
from  another  place,  should  be  known  to  the  different  con- 
necting lines  through  which  it  is  to  pass  in  the  course  of  its 
transmission  to  its  destination  in  Europe,  and  especially 
the  company  who  are  to  deliver  it  to  the  person  to  whom  it 
is  addressed.  Such  a  regulation  may  serve  in  some  degree 
to  counteract  the  designs  of  tliose  who  attempt  to  use  the 
telegraph  as  a  means  of  perpetrating  fraud ;  but,  whatever 
may  be  the  grounds  for  adopting  it,  no  court  of  justice 
would  hold  that  such  a  regulation  is  unreasonable,  if  it  is 
applied  by  the  defendants  to  all  telegraph  companies  in 
New  York,  without  distinction,  from  whom  they  receive 
messages  for  transmission  to  Europe.  The  plaintiflis  say 
that,  so  far  as  their  knowledge  extends,  it  is  the  custom  of 
all  telegraph  companies  in  the  country  to  make  no  charge 
for  the  date,  address,  or  signature  of  inland  telegrams 
transmitted  by  them.  This  may  be  so ;  but  it  does  not 
follow  that  the  defendants  are  bound  to  pursue  the  same 
course  in  respect  to  telegrams  received  for  transmission  to 
Europe.  For  all  I  know,  the  custom  may  be  otherwise  in 
Europe,  or  in  certain  parts  of  it ;  but,  whether  it  is  so  or 
not,  is  immaterial ;  for  the  law  does  not  require  one  tele- 
graph company  to  regulate  its  charges  in  accordance  with 
the  usage  and  custom  of  other  companies,  no  matter  how 
extensive  or  general  the  usage  may  be. 

The  affidavits  of  the  plaintiffs  are  to  the  effect  that  this 
regulation,  and  the  extra  charge  connected  with  it,  is 
applied  by  the  defendants  to  them  alone.  If  this  were  the 
fact,  it  would  be  difficult  to  resist  the  conviction  that  it  was 
applied  to  the  plaintiffs  for  the  reason  they  suggest — to 
cut  them  off,  by  means  of  the  additional  charge,  from  the 
business  of  transmitting  European  messages  from  any  point 
on  their  route.  But  the  defendant's  affidavits  would  indi- 
cate that  the  regulation  in  respect  to  the  date  at  New  York 
and  the  name  was  general  —  that  is,  that  it  was  applied  to 
all  telegraph  companies ;    but  their   affidavits  are  silent 

respects  the  extra  charge,   and  the  regulation  is  not 
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incorporated  in  the  conditions  which  are  printed  at  length 

on  the  blanks  supplied  by  the  company,  whereon  to  write 

messages. 

All  that  I  can  say,  in  conclusion,  is  that  the  injunction, 

as  framed,  requires  the  defendants  to  transmit  messages  in 

the  order  in  which  they  are  received,  and  that  it  must,  in 

this  respect,  be  modified,  as  from  the  general  character  of 

the  language  it  might  be  construed  as  prohibiting  them 

from  requiring  that  the  message  should  have  added  to  it 

the  date  of  its  reception  in  New  York,  and  the  name  of  the 

company  from  whom  it  is  received.    In  all  other  respects 

it  should  be  sustained. 

Order  accordingly. 


Note.— The  case  of  United  States  Tel.  Co.  y.  W.  U.  Tel.  Co.,  56  Barb. 
(N.  Y.)  46.  was  based  on  the  same  statute  as  the  above  case.  There  the  two 
companies  had  competing  lines  from  Albany  to  Buffalo.  But  between 
Syracuse  and  Buffalo  the  defendant  had  two  lines,  one  of  which  ran 
through  Auburn.  The  plaintiff  transmitted  a  message  to  Syraciue  l^  ifti 
own  line,  and  its  request  to  the  defendant  to  forward  it  to  Auburn  was 
refused.    Held,  that  the  defendant  had  incurred  the  statutory  liftbility. 

For  other  cases  see  Indrx,  title,  "  Discrimination." 

Also,  note  to  State  of  Ohio  ex  rel.  American  Union  Tdegraph  CkK  t. 
BeU  Teleph.  Co,  et  oi.,  post. 


Manville  v.  The  Western  Union  Telegraph  Compaht. 

Supreme  Court  of  Iowa,  Deeemher^  1873. 

(87  Iowa,  214.) 

Ldotino  LiABnjTT.^  Unrrpeated  mbssagb.— Damaobb. 


a  telegraph  company  cannot  stipulate  to  avoid  Its  liabili^  for 
tained  by  mistakes  or  delays  due  to  its  own  negligence. 

The  measure  of  damages  where  the  loss  was  due  to  a  change  in  fhe 
price  of  produce  during  the  period  of  delay,  is  the  difference  of 
between  the  date  when  delivery  should  have  been  made  and  that 
it  was  made. 
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AonoN  to  recover  damages.  The  plaintiff  alleges  that 
on  the  12th  of  October,  1871,  he  was  a  stock  dealer,  ship- 
ping hogs  from  Marshalltown,  Iowa,  to  Chicago,  Illinois, 
and  had  agents  in  Chicago,  Kelley,  Graber  &  Co.,  who  w^re 
instructed  to  inform  plaintiff  of  the  state  of  the  murket, 
etc. ;  that  on  said  12th  of  October,  plaintiff  had  on  hand  at 
Marshalltown,  ready  for  shipment,  180  head  of  fat  hogs; 
that  on  that  day  said  Kelley,  Graber  &  Co.,  delivered  to  the 
defendant,  at  Chicago,  to  be  sent  to  plaintiff,  the  following 
message: 

"  W.  8.  Yards,  October  12, 1871. 
'*ToE.  W.  ManviUe. 
**  Ship  your  hogs  at  once. 

*  Kbllby,  Grabbr  &  Go." 

Which,  for  reasonable  reward,  defendant  undertook  to 
forward  from  Chicago  in  the  forenoon  of  that  day  to 
plaintiff ;  that  through  the  negligence  of  defendant  said 
dispatch  was  sent  to  S.  Manville ;  that  the  same  was  care- 
lessly and  negligently  held  and  retained  by  defendant  for 
fonr  days  before  it  was  delivered  to  plaintiff;  that  by 
reason  of  such  negligence  plaintiff  kept  and  fed  said  hogs 
four  days  longer  than  he  would  have  done^  and  spent  large 
sums  of  money  in  the  care  and  feeding  of  said  hogs,  and 
that  the  market  depreciated  so  that  he  was  compelled  to 
sell  his  hogs  at  a  less  price  than  he  could  or  would  have 
obtained  if  defendant  had  delivered  said  dispatch  sooner. 
He  claims  exemplary  and  actual  damages  and  costs.  Tho 
answer  of  the  defendant  admits  the  receipt  of  the  message 
to  be  sent  to  the  plaintiff  as  alleged,  but  avers  that  it  was 
received  under  a  contract,  duly  entered  into,  under  which 
defendant  claims  that  it  is  not  liable  for  any  mistake  or 
delay  in  its  transmission  ;  that  the  message  was  not 
repeated  ;  that  it  was  duly  forwarded  and  would  have  been 
punctually  delivered  had  it  not  been  for  the  mistake 
occurring  in  its  transmission  —  being,  through  such  mistake, 
addressed  to  S.  Manville,  instead  of  E.  W.  Manville  ;  that 
such  mistake  was  without  the  fault  or  negligence  of  defend- 
ant, but  was  caused  by  some  interruption  in  the  lines  by 
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atmospheric  electricity  or  some  other  unavoidable  cans^. 
and  denying  that  defendant  or  its  operators  knew  said 
message  was  for  the  plaintiff. 

The  contract  referred  to  in  the  answer  was  printed  on  the 
message  delivered  to  the  operator  at  Chicago,  and  with  the 
message,  is  as  follows : 

"  The  Western  Union  Telegraph  Company.  All  messages  taken  bj  thii 
company  subject  to  the  following  terms :  To  guard  against  miatekei»  the 
sender  of  a  message  should  order  it  bbpbated  ;  that  is,  telographed  back 
to  the  originating  office.  For  repeating,  one-half  the  regular  rate  is  charged 
in  addition.  And  it  is  agreed  between  the  sender  of  the  foUowing 
message  and  this  company,  that  said  company  shall  not  be  liable  lor  mis- 
takes or  delays  n  the  transmission  or  delivery^  or  for  non-delivery  of  any 
UKSSPBATBD  message,  beyond  the  amount  received  for  sending  Hm  nme ; 
nor  for  mistakes  or  delays  in  the  transmission  or  delivery,  or  for  non-de- 
livery of  any  repeated  message,  beyond  fifty  times  the  sum  received  for 
sending  the  same,  unless  specially  insured ;  nor  in  any  case  fbr  delayi 
arising  from  unavoidable  interruption  in  the  working  of  their  lines,  or  te 
errors  in  cipher  or  obscure  messages.  And  this  company  is  h^rebj  made 
the  agent  of  the  sender,  without  liability,  to  forward  any  mfwni|i,n  over 
the  lines  of  any  other  company,  when  necessary  to  reach  its  dertlnatioii 

*'  Correctness  in  the  transmission  of  messages  to  any  point  on  the  lines  of 
this  company  can  be  insured  by  contract  in  writing,  stating  agreed 
amount  of  risk,  and  payment  of  premium  thereon  at  the  foUowing  ntes, 
in  addition  to  the  usual  charge  for  repeated  messages,  viz. :  one  per  cent 
for  any  distance  not  exceeding  1,000  miles,  and  two  per  cent,  for  any  gieotet 
distance.  No  employee  of  the  company  is  allowed  to  vary  the  tcsngjotig. 
The  company  will  not  be  liable  for  damages  in  any  case  where  tho  clsim  ii 
not  presented  in  writing  within  sixty  days  after  sending  the  meeaese. 
*'  Gborob  H.  MumoRD,  Secretary.  "  Wiluam  Orton,  PreaideDt 

( *'  Anson  Stager,  General  Superintendent,  Chicago.  DL) 

"  CmoAGO,  10.89,  October  IS,  1871. 

'*  Send  the  following  message,  subject  to  the  above  terms,  whioh  ais 

agreed  to: 

''To  £.  W.  Mauville,  Marshalltown,  Iowa : 

*'  Ship  your  hogs  at  once. 

^*  Kellbt,  Orabbr  dk  Go.** 

Jury  trial.  Verdict  and  judgment  for  plaintiff.  Defend- 
ant appeals. 

HendersoTiy  Merrimfian  &  Sutton^  for  the  appellaat. 
Brown,  Wyllis  &  Williams^  for  the  appellea 
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MiuuiR,  J.:  Appellant's  counsel  insist  that  the  verdict 
is  contrary  to  the  evidence.  They  claim  that  there  was  no 
evidence  before  the  jury  of  negligence  on  the  part  of  the 
defendant,  unless  it  is  inferred  from  the  mere  fact  of  the 
mistake  in  the  dispatch  and  the  delay  in  its  delivery  to  the 
plaintiff,  which,  they  contend,  is  insufficient. 

The  testimony  shows  that  the  message  was  received  at 
Marshalltown,  Friday,  the  13th  of  October,  1871 ;  that  the 
defendant  kept  a  messenger  boy  to  deliver  messages  ;  that 
the  message  in  this  case  was  not  placed  in  the  hands  of  the 
messenger  by  the  operator  until  Monday,  the  16th  of  that 
month ;  that  the  messenger  found  plaintiff  and  delivered 
the  message  to  him  on  the  same  day  it  was  handed  to  him 
by  the  operator,  notwithstanding  the  mistake. 

Now,  it  may  be  conceded,  as  argued  by  appellant's 
counsel,  that,  if  the  message  had  been  repeated,  no  mistake 
would  have  happened,  and  that  under  the  special  agreement 
printed  on  the  message  as  sent  by  plaintiff"  s  agents  at 
Chicago^  the  defendants  are  not  responsible  for  the  mistakes 
which  did  occur,  and  still  the  verdict  be  sustained  by 
.sufficient  evidence.  The  question  of  negligence  was  one  of 
fact  for  the  determination  of  the  jury,  under  all  the  circum- 
stances disclosed  by  the  evidence.  They  may  have  concluded 
that  the  retention  of  the  message  by  the  operator  at  Mar- 
shalltown, from  Friday,  the  13th,  until  Monday,  the  16th, 
before  placing  it  in  the  hands  of  his  messenger  for  delivery, 
was,  under  all  the  circumstances,  a  want  of  ordinary  and 
reasonable  care  ;  and  we  think  that  such  conclusion  would 
be  reasonable  in  view  of  the  evidence.  The  retention  of 
the  message,  by  the  receiving  operator,  for  three  days 
before  placing  it  in  tho  hands  of  his  messenger  for  delivery, 
might  very  reasonably  be  found  to  be  negligence  for 
which  the  defendant  may  be  held  liable. 

While  the  printed  regulation  in  respect  to  the  repetition 
of  messages,  in  order  to  avoid  mistakes,  is  a  reasonable  one, 
and  will  exempt  the  defendant  from  liability  for  mistakes, 
occurring  in  the  transmission  of  messages,  which  are  occa- 
sioned by  uncontrollable  causes,  such  as  atmospheric  elec- 
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tricity,  yet  it  will  be  liable,  notwithstanding  this  regalation, 
for  the  want  of  ordinary  and  reasonable  care  in  the  transmis- 
sion or  delivery  of  messages  sent  over  its  lines.  SwecUland  v. 
lU.  &  Miss.  Tel.  Co. ,  27  Iowa,  433.  Notwithstanding  this  r^u  - 
lation  or  special  agreement,  it  is  still  the  dnty  of  the  defend- 
ant to  employ  skillful  operators,  use  proper  instruments,  and 
through  its  employees,  to  exercise  ordinary  and  reasonable 
care  in  the  transmission  and  delivery  of  messages.  lb.  See, 
also,  N.  Y.  &  Western  Tel.  Co.  v.  Dryhurg^  35  Penn.  St. 
298 ;  Paries  v.  AUa  Cat.  Tel.  Co.,  13  Cal.  422. 

This  neglect  in  the  operator  to  place  the  dispatch  in  his 
messenger's  hands  for  delivery  does  not  seem  to  have  been 
the  result  of  the  mistake  in  the  address.  There  is  no 
reason,  upon  the  evidence,  to  infer  that  he  would  have  done 
so  any  sooner  if  there  had  been  no  mistake.  We  mayinfer 
that  the  plaintiff  would  have  obtained  the  dispatch  on  the 
13th,  when  he  called  in  person  at  the  telegraph  office  and 
inquired  for  it,  if  it  had  been  correctly  addressed.  But 
that  this  might  have  been  so,  does  not  excuse  the  negli- 
gence of  the  operator  in  respect  to  the  delivery  of  the 
message :  for  it  may  reasonably  be  inferred  that,  since 
the  messenger  found  the  plaintiff  and  gave  him  the  message 
on  the  same  day  he  received  it,  the  16th,  if  the  operator  had 
given  the  dispatch  to  the  messenger  on  the  13th,  plaintiC 
would  have  received  it  the  same  day. 

It  is  next  urged  that  the  action  is  not  maintainable 
because  the  damages  sought  to  be  recovered  are  for  profits 
depending  upon  market  flnctuations  and  not  recoverable 
in  law. 

It  is  sometimes  said  that  speculative  profits  are  nol 
allowed  as  an  element  of  damages.  Sm/ith  v.  Coudry^  1 
How.  28 ;  BlancTiard  v.  Ely,  21  Wend.  342 ;  Benson  v. 
Maiden  &  Mel.  O.  L.  Co.,  6  Allen,  149. 

But  it  is  very  clear  that  future  profits  are  sometimec 
allowed  by  the  law.  The  rule  as  laid  down  in  Qriffen  v, 
Colver,  16  N.  Y.  489,  which  is  a  leading  American  author 
iry  on  the  subject,  is  that  ''the  party  injured  by  a  breacli 
of  contract  is  entitled  to  recover  all  his  damages,  i 
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gains  prevented,  as  well  as  losses  sustained,  provided  they 
are  certain,  and  such  as  might  naturally  be  expected  to 
follow  the  breach.  It  is  only  uncertain  and  contingent 
profits,  therefore,  which  the  law  excludes ;  not  such  as 
being  the  immediate  and  necessary  result  of  the  breach  of  the 
contract,  which  may  be  fairly  supposed  to  have  entered  into 
the  contemplation  of  the  parties  when  they  made  it,  and  are 
capable  of  being  definitely  ascertained  by  reference  to  the 
established  market  rates." 

For  a  failure  to  deliver  goods  at  a  specified  time  and 
place,  where  the  price  is  not  to  be  paid  until  delivery, 
the  measure  of  damages  is  the  difference  between  the 
contract  and  the  market  price  at  the  time  and  place  of 
delivery. 

Where  the  price  has  been  paid  in  advance  of  delivery 
the  plaintiff  may  recover  the  highest  market  price  between 
the  day  fixed  for  delivery  and  the  time  suit  is  brought, 
provided  there  is  no  unreasonable  delay  in  bringing  the 
suit. 

Cannon  v.  Folsom^  2  Iowa,  101,  and  cases  there  cited. 
See,  also,  Davenport  v.  Wells ^  1  Iowa,  598,  and  same  case  in 
3  id.  242.  See,  also,  the  following  cases :  Shepard  v.  Mih 
waukee  Oas. Light  Co.^  15  Wis.  318  ;  Hinckley  y,  Beckwiih^ 
13  id.  31 ;  Story  v.  iT.  T.  &  Harlem  R.  Co.,  6  N.  Y.  85 ; 
Fox  V.  Harding,  7  Cush.  (Mass.)  516 ;  7%^  Phil.,  WiL  <£ 
Bolt.  a.  Co.  V.  Howard,  13  How.  807  ;  Thompson  v.  Jack- 
son, 14  B.  Monr.  114  ;  Cook  v.  Commissioners  of  Hamilton 
CourUpy  McLean's  C.  C.  B.  612 ;  Hag  v.  Orouoble,  34  Penn. 
St.  9. 

In  these   and   like  cases,   profits  are  recoverable,   and 

recovered  in  all  cases  where  the  market  value  is  greater 

than  the  contract  price.     The  party  failing  to  deliver  the 

goods  according  to  agreement  has  injured  the  other  party  ; 

the   measure  of   that    injury,  where    the   price  has   not 

been  paid,  is  fixed  by  the  law  at  the  sum  which  the  goods 

would  have  brought  in  market  at  the  time  and  place  of 

delivery,  less  the  contract  price.    The  law  deems  it  certain 

that  if  the  goods  had  been  delivered  to  the  purchaser  he 
Vol.  1—7. 
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could  have  sold  them  for  the  market  value.  This  value  is 
(>apable  of  being  certainly  ascertained  with  regard  to  aU 
commodities  having  a  fixed  market  price.  The  same  rule 
based  upon  the  same  principle  is  applicable  to  this  case. 
The  market  value  of  hogs  in  Chicago  on  any  day  was  capa- 
ble of  being  certainly  ascertained.  If  defendant  had  had 
bis  hogs  in  Chicago  three  days  sooner,  he  could  have  sold 
bhem  at  the  then  market  price.  He  was  prevented  from 
shipping  his  hogs  sooner  by  the  negligence  of  the  defendants 
^ent.  The  difference,  therefore,  between  the  market  value 
of  the  hogs  on  the  day  plaintiff  could  have  put  them  on  the 
market,  if  the  defendant  had  been  guilty  of  no  negligence 
in  the  delivery  of  the  dispatch,  and  the  market  price  when 
bhe  plaintiJBf  was  afterward  able  to  put  his  hogs  into  the 
market,  is  the  direct  consequence  of  the  neglect  of  the 
lefendant.  This,  too,  is  the  measure  of  damages  which 
may  fairly  be  supposed  to  have  entered  into  the  contempla- 
tion of  the  parties  at  the  time  the  message  was  delivered 
bo  defendant's  operator  at  Chicago.  The  message  was : 
"  Ship  your  hogs  at  once."  The  obvious  reason  of  this  is 
evident  on  its  face.  It  clearly  imports  that  to  meet  a  good 
market  the  hogs  must  be  shipped  at  once,  and  that  by  delay 
St  good  market  will  be  lost.  It  is  equivalent  to  saying,  if 
jrou  ship  at  once,  you  will  obtain  gains  on  the  purchase  and 
sale  of  your  hogs.  If  you  delay,  these  gains  will  be  lost  by 
bhe  market  price  declining.  It  is  most  obvious,  therefore, 
bhat  the  parties  contemplated  this  very  thing,  and  that  it 
kvas  clearly  understood  that  negligence  in  the  transmission 
3r  delivery  of  the  message  to  the  plaintiff  would  prevent 
bim  from  obtaining  gains  by  the  sale  of  his  hogs  in  the 
market,  as  was  intended. 

This  was  the  object  of  the  message  and  there  could  be  no 
misunderstanding  it.  It  was  contemplated  by  the  dispatch 
to  enable  the  plaintiff  to  put  his  hogs  into  market  and 
make  gains  thereby.  The  negligence  of  the  defendant  pre- 
(rented  him  doing  so.  Plaintiff's  loss  by  reason  of 
bhis  negligence  is  the*  direct,  certain  injury  he  has   sus- 
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and  which  was  within  the  contemplation  of  the 

parties. 

Afftrmed. 


NoTB.— This  case  is  dted  in  Da^kfiMiry  ▼.  Am.  Un.  TeZ.  Co,^  pad. 

For  further  cases  on  subjects  considered  in  the  case  above  reported,  see 
Indkz,  titles  *'Dttt7  to  Customers,"  "Damages/'  *'  liimiting  Liability." 

For  earlier  cases  as  to  limiting  liability  upon  unrepeated  messages,  see 
notes  to  Bedpath  v.  W,  U.  Td.  Co. ,  antej  p.  40;  and  as  to  measure  of  damages, 
note  to  Bartlett  ▼.  W.  U.  Tel.  Co.,  ante,  p.  45;  as  to  duty  to  oustomen,  note 
to  Grinnell  v.W.  U.  TeL  Co,,  ante,  p.  70. 

Also,  upon  the  proposition  that  a  teleg^ph  company  cannot,  by  contract 
or  condition,  evade  liability  for  the  results  of  its  own  negligence,  or  that 
of  its  agents,  the  following :  True  v.  International  Tel.  Co.,  60  Me.  19; 
EUis  ▼.  American  Tel.  Co.,  18  Allen  (Mass.)  226 ;  Wann  v.  W.  U.  Tel.  Co., 
87  Mo.  472 ;  Sweatland  v.  lUinois,  etc.  Tel.  Co.,  27  Iowa,  488 ;  Bimey  v. 
N.  Y.  A  Wask.  Printing  Tel.  Co.,  18  Md.  341 ;  Bryant  v.  Am.  Tel.  Co.,  1 
Daly  (N.  Y.),  571 ;  U.  S.  Td.  Co.  v.  Qilderaeeve,  29  Md.  282 ;  Play  ford  v. 
United  Kingdom  EUc  Tel.  Co.,  L.  R.,  4  Q.  B.  706;  W.  U.  Tel  Co.  v. 
Ordham,  1  Col.  280;  N.  Y.  6b  Wash.  Tel.  Co,  v.  Dryhurg,  85  Penn.  St.,  298. 

In  the  Oraham  case,  the  loss  was  caused  by  failure  to  deliver  after 
arrival  at  the  receiving  office. 

In  the  Bimey  case,  the  operator  forgot  to  send  the  message. 


Candee  v.  Western  Union  Teleoraph  Co. 

Supreme  Court  of  Wisconsin,  January,  1874. 

(84  Wis.  471.) 
NiOBT  MsssAaE.— Gross  nbouoence.— Cipher  dispatch.— Damages. 

A  telegraph  company  cannot  by  stipulation  free  itself  from  liability  for 
damages  caused  by  the  gross  negligence  or  fraud  of  its  agents  or  em- 
ployees. 

Stipulations  of  such  a  nature  contained  in  a  *'  night  message"  blank,  held 
void,  first  as  being  against  public  policy,  and  second,  without  con- 
sideration. 

Omission  to  sand  a  message  delivered  one  evening  until  the  afternoon  of 
the  next  day,  held,  prima  facie  the  result  of  gross  negligence. 
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)nly  nominal  damages  should  be  awarded  for  failure  to  transmit  promptly 
a  cipher  dispatch,  the  meaning  and  importance  of  which  was  unknown 
and  unexplained  to  the  operator. 

AoTiON  for  damages  for  failure  to  promptly  transmit  a 
aessage. 

The  message  was  in  cipher  and  the  blank  on  which  it  was 
mtten  was  as  follows : 

'  No.  45.  Half-rate  Msssaobb. 

"  The  Western  Union  Telegraph  Company  will  receive  messages  for  all 
tations  in  the  United  States,  east  of  the  Mississippi  river,  to  be  sent  during 
he  night,  at  one-half  the  usual  rates,  on  condition  that  the  companj  shall 
lot  be  liable  for  errors  or  delay  in  the  transmission  or  deUvecy,  or  for  son- 
.Blivery  of  such  messages,  from  whatever  cause  occurring,  and  shall  only  be 
ound  in  such  case  to  return  the  amount  paid  by  the  aendeor.  No  claim 
or  refunding  will  be  allowed  unless  presented  in  writing  within  twenty 
Ays. 

'  Geo.  H.  Mumfobd,  Secretary.  **  William  Obton,  F^resident. 

187 

"Send  the  following  message,  subject  to  the  above  terms,  which  are 
greed  to. 

To 

"  MiLWAUEBB,  December  d5, 1871. 

*'  White,  Morris  &  Co.,  18  Wall  street,  New  York  :  Arch  Barlier,  Henry 

Lugusta. 

*'  W.  8.  Caiidbb.'' 


The  plaintiff  was  a  stock  broker  in  Milwaukee,  and  had 
leen  for  six  years,  daring  which  time  he  had  castomarily 
ent  messages  in  the  same  cipher  to  the  same  parties,  his 
orrespondents  in  New  York. 

The  following  was  the  interpretation  of  the  message : 

''Buy  for  my  account,  and  answer  by  telegraph,  two 
lundred  and  fifty  shares  Chicago  &  Northwestern  Railroad 
ommon  stock." 

The  message  was  not  sent  until  the  afternoon  of  the  day 
ucceeding  the  evening  on  which  it  was  delivered  for  trans- 
nission,  and  meantime  the  price  of  the  stock  had  advanced. 

The  court  below  awarded  judgment  to  the  plaintiff,  and 
adopted  as  the  measure  of  damages  the  amount  of  the  rise 
n  the  stock  ordered. 
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Mnches^  Lynde  &  Miller^  for  appellant. 
Davis  <fe  Flanders^  contra. 

Dixon,  C.  J.:  It  is  unnecessary  to  consider  this  case 
with  reference  to  the  regalations  governing  the  receipt, 
transmission  and  delivery  of  day  messages,  although  such 
regalations  were  put  in  evidence  by  the  company.  The 
message  in  question  was  a  night  message,  written  upon 
what  is  called  a  ^^  night  message  blank,"  furnished  by  the 
company,  and  which  contained  special  regulations  for  mes- 
sages of  that  description.  The  regulations  printed  ui)on 
and  constituting  the  heading  of  the  night  message  blank, 
and  underneath  and  subject  to  the  terms  of  which  the 
message  was  written  and  directed  to  be  sent,  are  the  only 
ones  applicable  to  such  message,  or  which  can  be  said  to 
have  formed  the  contract  between  the  plaintiff  and  the 
company.  It  does  not  concern  the  court,  therefore,  to 
examine  or  consider  the  reasonableness  or  validity  of  the 
regulations  touching  day  messages,  but  only  those  which 
relate  to  half-rate  or  night  messages ;  and  we  shall  confine 
ourselves  to  the  latter. 

All  the  courts  concur,  we  believe,  in  holding  that  a 
regulation,  the  design  of  which  is  to  protect  the  company 
from  responsibility  on  account  of  the  gross  negligence  or 
fraud  of  its  agents  and  employees  in  the  transmission  or 
delivery  of  a  message  which  the  company  undertakes  for 
a  valuable  consideration  to  send,  is  unreasonable,  against 
sound  public  policy,  and  void.  The  correctness  of  this 
conclusion  is  as  ably  vindicated  and  sustained  in  the 
opinion  of  the  Supreme  Court  of  Illinois,  by  Breese,  J.,  in 
Tyler  t.  Western  Union  Telegraph  Co.,  8  Albany  Law 
Journal,  181,  as  in  any  case  which  has  fallen  under  our 
observation.  The  same  proposition  has  been  frequently 
affirmed  in  other  cases  and  by  other  courts,  and  is  distinctly 
rprognized  in  Sedpath  t.  Western  Union  Telegraph 
Company  (Supreme  Court  of  Mass.,  April,  1873),  a  manu- 
script copy  of  the  opinion  in  which  has  been  furnished  us 
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by  counsel  for  the  company  since  this  cause  was  argued  and 
mbmitted.  We  do  not  dwell  upon  a  principle  so  generally 
icknowledged,  and  which  meets  our  entire  approbation, 
!)ut  proceed  to  inquire  whether  such  is  the  purpose  of  the 
regulations  here  in  question. 

We  think  there  can  be  but  one  answer  to  this  inquiry, 
ind  that  is,  that  the  regulations  were  intended  to  secure  the 
company  against  liability  for  the  injurious  consequences 
lowing  from  its  own  negligence  and  omissions,  and  from 
Aiose  of  its  agents  and  operators,  in  and  about  the  perform- 
ince  of  its  contract  entered  into  with  the  sender  of  the 
message.  The  supposed  exemption  is  broad  and  sweeping, 
ind  calculated,  no  doubt,  to  relieve  the  company  from  all 
responsibility  for  the  improper  or  insufficient  performance 
)r  attempted  performance  of  the  contract,  or  for  the  entire 
failure  to  perform  it,  from  whatsoever  cause  occurring, 
^side  from  the  objections  resting  on  grounds  of  public 
policy,  and  which  forbid  the  company  from  stipulating  for 
mmunity  from  the  consequences  of  its  own  wrongful  acts, 
t  seems  very  clear  to  us  that  there  can  be  no  consideration 
!or  such  stipulation  on  the  part  of  the  sender  of  the  mes- 
sage, and  that,  so  far  as  he  is  concerned,  it  is  void  for  that 
reason,  although  exacted  by  the  company  and  fully  assented 
x>  by  him.  Either  the  company  enters  into  a  contract  with 
lim,  and  takes  upon  itself  the  burden  of  some  sort  of  l^;al 
)bligation  to  send  the  message,  or  it  does  not.  It  would 
)e  manifestly  against  reason  and  what  all  must  assume  to 
>e  the  intention  of  the  parties,  to  say  that  no  contract  what- 
ever is  made  between  them,  and  nobody,  not  even  the  officers 
)r  representatives  of  the  company,  asserts  such  a  doctrine. 
[t  would  seem  utterly  absurd  to  assert  it.  Holding  itself 
mt  as  ready  and  willing  and  able  to  perform  the  service  for 
vhosoever  comes  and  pays  the  consideration  itself  has  fixed 
md  declared  to  be  sufficient,  and  actually  receiving  such 
consideration,  it  cannot  be  denied,  we  think,  that  a  legal 
)bligation  arises  and  duty  exists,  on  the  part  of  the  com- 
[)any,  to  transmit  the  message  with  reasonable  care  and 
liligence,  according  to  the  request  of  the  sender.    Such 
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being  the  attitade  of  the  company,  and  the  obligation  which 
it  assomes  by  accepting  the  payment,  the  question  arising 
is,  whether  it  can,  at  the  same  time  and  as  part  of  the  very 
act  of  creating  the  obligation,  exact  and  receive  from  the 
other  party  to  the  contract  a  release  from  it.  The  regula- 
tions nnder  consideration,  if  looked  upon  as  reasonable  and 
valid,  completely  nullify  the  contract  by  absolving  the  com- 
pany from  all  obligation  to  perform  it,  and  the  party  deliv- 
ering the  message  gets  nothing  in  return  for  the  price  of 
transmission  paid  by  him.  Is  it  possible  for  the  company, 
or  for  any  other  party,  entering  into  a  contract  for  a  valua- 
ble consideration  received,  to  promise  and  not  to  promise, 
or  to  create  and  not  to  create  an  obligation  or  duty,  at  one 
and  the  same  moment,  and  by  one  and  the  same  act  ?  The 
inconsistency  and  impossibility  of  such  things  are  obvious. 
But,  if  there  were  no  such  difficulties,  or  if  the  occasion  or 
circumstances  were  such  that  a  valid  release  might  be  exe- 
cuted, and  it  be  regarded  in  that  light,  still  the  objection 
exists  that  there  is  no  consideration  whatever  to  support  it, 
and  it  must  be  held  void  on  that  ground.  If  it  be  urged 
that  the  sender  receives  his  consideration  in  the  reduced 
price  of  transmission,  or  because  the  company  under- 
takes to  send  the  message  at  one-half  the  usual  rates  of 
transmitting  day  messages,  that  argument  ends  in  proving 
that  the  company  does  not  undertake  to  send  the  message 
at  all,  and  that  no  contract  or  agreement  on  its  part  is  made 
or  entered  into  for  that  purpose.  If  the  company  promises 
or  binds  itself  at  all  for  the  rate  or  consideration  named, 
and  which  it  is  willing  to  and  does  accept,  then  the  small- 
ness  of  such  consideration  cannot  operate  to  relieve  from  the 
promise,  or  to  destroy  the  obligation  thus  created.  Regard- 
ing the  regulations  in  this  light,  therefore,  as  well  as  in  that 
of  correct  public  policy,  it  is  seen  that  effect  cannot  be  given 
to  them  as  a  means  of  protection  or  escape  on  the  part  of  the 
company  from  all  liability  for  the  non-performance  of  its 
contract.  The  regulations  cannot  serve  to  shield  the  com- 
pany from  the  consequences  resulting  from  the  gross  negli- 
gence or  fraud  of  its  officers  or  agents,  or  from  their  entire 
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failure  to  perfonn  the  service,  no  good  excuse  for  such 
failure  being  oJBfered  or  shown. 

The  omission  of  the  operator  here  to  send  forward  the 
message  duriug  the  night  was  the  result;  of  gross  negligence 
and  inattention  to  duty  on  his  part.  It  was  a  total  failure 
to  perform  the  contract,  in  excuse  of  which  no  facts  what- 
ever were  shown  or  offered  by  the  company,  ui)on  which 
the  burden  of  making  such  proof  rested. 

We  come  now  to  the  question  of  the  measure  of  damages 
in  this  case ;  and  herein  we  think  the  court  below  was  in 
Brror.  We  are  of  opinion  that  the  plaintiff  is  entitled  to 
recover  no  more  than  nominal  damages,  or,  as  specified  in 
the  regulations,  the  amount  paid  for  transmitting  the  mes- 
i^e.  There  appears  to  be  no  division  of  opinion  among 
the  courts,  tliat  in  contracts  of  this  class  the  measure  of  the 
iamages  to  be  recovered  for  tlie  breach  is  the  same  as  that 
which  obtains  in  actions  upon  contracts  in  general,  the  rule 
for  the  assessment  of  which  has  ever  been  regarded  as  cor- 
rectly expressed  in  the  leading  case  of  HddZey  v.  Bcucen- 
iale,  9  Exch.  341 ;  S.  C,  26  Eng.  Law  &  Eq.  R.  398.  The 
rule  as  there  stated  is,  that  where  two  parties  have  made  a 
3ontract  which  one  of  them  has  broken,  the  damages  which 
hhe  other  ought  to  receive  in  respect  of  such  breach  of 
:;ontract  shoald  be  either  such  as  may  fairly  and  substan- 
tially be  considered  as  arising  naturally,  that  is,  according 
to  the  usual  course  of  things,  from  such  breach  of  contract 
itself,  or  such  as  may  reasonably  be  supposed  to  have  been 
in  the  contemplation  of  both  parties,  at  the  time  they  made 
the  contract,  as  the  probable  result  of  the  breach  of  it. 
The  case  and  rule  were  referred  to  and  approved  by  this 
nourt  in  Shepard  v.  T?ie  Milioaukee  Oas  LigM  Co.j  16  Wis. 
318,  and  afterward  followed  in  Richardson  v.  Chynoweth, 
28  Wis.  658.  It  cannot  be  snid  or  assumed  that  any 
amount  of  damages,  or  any  pecuniary  loss  or  injury,  will 
naturally  ensue  or  be  suffered,  ac(*ording  to  the  usual  course 
[)f  things,  from  the  failure  to  transmit  a  message,  the 
meaning  and  import  of  which  are  wholly  imknown  to  the 
operator.     The  operator  who  receives  and  who  repreaents 
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the  company,  and  may  for  this  purpose  be  said  to  be  the 
other  party  to  the  contract,  cannot  be  supposed  to  look 
upon  snch  a  message  as  one  pertaining  to  transactions  of 
pecnniary  value  and  importance^  and  in  respect  of  which 
pecuniary  loss  or  damages  will  naturally  arise  in  case  of  his 
failure  or  omission  to  send  it.  It  may  be  a  mere  item  of 
news  or  some  other  communication  of  trifling  and  unimpor- 
tant character.  Ignorant  of  its  real  nature  and  importance, 
it  cannot  be  said  to  have  been  in  his  contemplation,  at  the 
time  of  making  the  contract,  that  any  particular  damage  or 
injury  would  be  the  probable  result  of  a  breach  of  the  con- 
tract on  his  part. 

In  this  case  the  message  was  in  cipher,  its  meaning 
wholly  unknown  to  the  operator,  and  no  explanation  given 
of  its  true  character  and  import.  It  is  true  that  the  plaintifF 
testified  (and  his  was  the  only  testimony  on  the  subject) 
that  the  employee  to  whom  he  delivered  the  message,  and 
the  other  persons  engaged  in  the  office  at  the  time,  knew 
that  the  message  ** pertained  to  stock,  because  they  knew 
my  business  to  be  that  business."  And  it  is  true  he  like- 
wise testified  that  he  informed  the  boy  in  tlie  office  that  it 
was  a  telegram  which  required  attention  and  promptness 
in  the  sending,  and  that  he  left  undpr  tlu*  belief  that  his 
request  would  be  complied  with.  But  these  facts,  how- 
ever much  they  may  tend  to  show  negligence  in  the 
employee  or  operator,  fail  to  bring  the  case  within  the  rule 
for  the  assessment  of  damages  above  stated.  They  fail  to 
show  that  it  was  made  known  at  the  office  that  the  trans- 
action was  one  relating  to  the  purchase  or  sale  of  stocks ; 
or,  if  this  had  been  made  known,  they  fail  to  show  that  the 
agents  of  the  company  received  any  information  as  to  the 
kind  or  quantity  of  stock  directed  to  be  purchased.  For 
all  that  the  operator  knew  or  was  informed,  it  might  have 
been  some  communication  or  inquiry  concerning  stock, 
from  the  non- transmission  of  which  no  special  damage 
would  or  could  ensue.  He  cannot  be  said,  therefore,  to  have 
contemplated  a  rise  in  the  value  of  stock  by  which  the 
plaintiJBf  became  a  loser,  as  the  probable  result,  or  one  of  the 
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probable  or  possible  results,  of  his  failure  to  transmit  the 
message  and  consequent  breach  of  the  contract.  To  have 
put  the  company  in  a  position  of  responsibility  for  the 
difference  in  the  price  of  stock,  between  the  opening  of  the 
New  York  Stock  Exchange  on  the  next  morning,  when  the 
message  should  have  been  in  the  hands  of  the  plaintiff's 
agents  in  New  York,  and  the  hour  of  half -past  one  in  the 
afternoon,  when  the  same  was  transmitted  to  and  reached 
such  agents,  it  was  necessary  that  the  agent  or  operatcHr  of 
the  company  at  Milwaukee  should  have  known  the  contents 
or  meaning  of  the  message,  either  by  the  same  having  been 
written  out  in  plain  and  intelligible  words,  or  by  its  having 
been  otherwise  explained  to  him.  It  might  not  x>erhaps 
have  been  necessary  to  give  a  full  and  literal  translation, 
but  the  value  to  the  plaintiff  of  the  message  in  a  x>ecaniary 
sense,  if  we  may  be  i)ermitted  so  to  speak,  or  the  sum 
which  the  plaintiff  was  likely  or  liable  to  lose,  or  in  which 
he  might  in  the  ordinary  course  of  events  be  damaged,  in 
case  the  message  was  not  accurately  and  speedily  trans- 
mitted, ought  at  least  to  have  been  communicated  to  the 
agent  or  operator  of  the  company. 

Counsel  for  the  plaintiff  contend  that  if  the  agent  or 
operator  was  not  apprised  of  the  nature  and  importance  of 
the  cominnnication,  it  was  his  fault,  and  that  the  dnty 
rested  upon  him  to  make  inquiry  of  the  plaintiff  in  this 
particular.  They  argue  that  the  plaintiff  was  not  bound  to 
make  explanation,  but  that  it  was  incumbent  on  the  agent 
or  operator  to  make  inquiry  if  further  information  was 
needed  for  the  protection  of  the  company.  If  we  except 
the  views  expressed  by  the  authors  of  the  treatise  npon  the 
Law  of  Telegraphs  (Scott  &  Jarnigan),  §  166,  and  note, 
counsel  are  without  authority  anywhere  in  support  of  this 
position,  whilst  the  decisions  and  utterances  which  have 
come  from  the  bench  in  numerous  instances  have  been 
quite  uniform  and  clear  against  it.  We  do  not  feel  called 
upon  to  examine  the  cases  seriatim^  nor  even  to  refer  to 
them  by  name,  upon  this  or  any  other  point,  since  they 
have  all  been  so  conveniently  and  methodically  collected 
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and  arranged  in  Allen's  Telegraph  Cases.  The  case  of 
Sittenhouse  v.  TTie  Independent  Line  of  Telegraphy  44  N. 
Y.  263  (Allen,  570),  also  relied  upon  by  counsel,  turned 
upon  the  ground  that  sufficient  appeared  on  the  face  of  the 
message  to  indicate  its  character  and  importance ;  and  the 
court  said  that  if  the  agents  wished  to  understand  it  more 
fully,  they  could  have  inquired  of  the  senders.  In  analogy 
to  die  rule  which  prevails  on  the  delivery  of  goods  to  a 
common  carrier,  where,  if  his  liability  is  not  limited  by 
special  notice,  and  if  there  are  no  improper  means  or  arti- 
fice adopted  by  the  person  who  sends  the  goods,  to  conceal 
the  nature  and  value  of  the  contents  of  the  box  or  parcel  so 
as  to  deceive  or  mislead  the  carrier,  the  person  sending  the 
goods  is  not  bound  to  make  the  disclosure  unless  inqairy  is 
made  of  him  on  the  subject,  the  courts  might,  perhaps, 
have  held  in  respect  to  these  messages  to  b^  sent  by  tele- 
graph, that  the  duty  of  disclosure  did  not  exist  except  upon 
inquiry  made  of  the  sender  by  the  agents  of  the  telegraph 
comi>any.  AngeU  on  the  Law  of  Carriers,  §  264.  But  in 
regard  to  these  messages  in  cipher,  the  signification  and 
purport  of  which  are  wholly  unknown  to  the  agents  and 
operators,  the  question  would  still  have  arisen,  whether 
they  should  not  be  looked  upon  as  a  means  or  artifice 
adopted  by  the  sender  to  conceal  the  nature  and  importance 
of  the  communication,  and  thus  have  brought  such  mes- 
sages within  the  operation  of  another  rule  or  principle 
which  exempts  the  common  carrier  from  responsibility. 
Angell,  §§  268  to  263.  The  principle  which  relieves  the 
common  carrier  on  the  ground  of  concealment  by  the  owner 
of  the  goods,  in  respect  to  the  nature,  amount  and  value  of 
them,  seems  to  be  that  which  is  most  nearly  suited  to  the 
case  or  transaction  in  hand  ;  and  as  it  is  the  one  which  has 
been  thus  far  acted  upon  and  applied  by  other  courts,  we 
feel  no  hesitation  in  adopting  it. 

This  cause  was  tried  in  the  court  below  before  the  judge 
without  a  jury,  and  all  the  evidence  is  certified  up.  The  trial 
in  this  court  is,  therefore,  a  new  or  second  one,  both  on  the 
law  and  the  facts,  and  the  judgment  of  this  court  is  final. 
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Another  trial  in  the  conrt  below  is  not  to  be  directed  in  snch 
a  case. 

By  the  Court  —  The  judgment  appealed  from  is  reversed, 
and  the  cause  remanded  with  directions  to  render  jndgment 
for  the  plaintiff  for  the  sum  paid  by  him  for  the  trans- 
mission of  the  message,  and  that  thereupon  the  costs  be 
taxed  and  judgment  entered  therefor  in  the  action  as  pre- 
scribed by  law. 

A  motion  for  a  rehearing  was  denied. 


Note.— This  case  is  cited  in  the  following  oases,  post :  ^rtenaos,  efe. 
Co.  v.  W.  (7.  Tel,  Co. ;  Danids  ▼.  W.  U.  TeL  Co. ;  Daughtrp  v.  Am.  Uu, 
Ta.  Co, ;  Hart  v.  W.  U.  Tel,  Co, ;  Mackay  ▼.  W.  U.  Tel.  Co.  ;  Thompmm 
r.  W.  U.  Tel.  Co, ;  First  Nat.  Bank  of  BamesvQle  v.  Tel.  Go. ;  W.  U.  TeL 
Co.  ▼.  Tyler:  W,  U.  TeL  Co,  ▼.  Harris;  W.  U.  Tel.  Co.  ▼.  Martin  ;  Bart^ 
lett  V.  W.  U.  Tel.  Co. 

For  other  cases  on  the  subjects  here  considered,  see  Jjxuaji,  Utim 
''Umiting  Liability,"  ''Cipher  Dispatch,"  "Damages." 

Also  the  following  early  cases  : 

On  stipulation  limiting  liability  for  half -rate  messages:  Drue  v.  Intst' 
natiancU  Td.  Co.,  60  Me.  19. 

On  measure  of  damages  in  case  of  error,  etc.,  in  transmittiiis  dpher  or 
other  unintelligible  or  unexplained  dispatch,  the  following : 

Shields  v.  Washington  Tel.  Co.  (La.),  Allen's  TeL  Gas.  6 ;  Baidwim  ▼. 
U.  8.  Tel.  Co.,  45  N.  T.  744 ;  Bowen  v.  Lake  Erie  TeL  Co.  (OhioX  AUsb*! 
Tel.  Cas.  7;  Stevenson  v.  MontrecU  Tel.  Co.,  16  Up.  Can.  Q.  B.  580; 
Kinghorne  V.  Montreal  TeL  Co.,  18  Up.  Can.  Q.  B.  60;  Landdferger  w. 
Magnetic  Tel.  Co.,  32  Barb.  (N.  T.)  630 ;  Dorgan  v.  Td.  Cb.,  U.  8L  Circ 
Ct.,  So.  Dist.  Ala.,  1  Am.  L.  T.  R.,  N.  S.,  Sept.,  1874,  p.  407;  Boost.  W. 
U.  Td.  Co.,  7  Abb.  N.  C.  161,  note ;  U.  8.  Td.  Co.  ▼.  OHderifeeve^  99  Ml 
232 ;  Hord  v.  W.  U.  Td.  Co.,  8  Cin.  L.  Bui.  147. 

In  each  of  the  foregoing  cases  it  was  held  that  only  nominal  ilaniigtw,  or 
none,  could  be  recovered,  or  at  most  only  the  price  of  sending  the  meMUgSi 

In  the  Shields  case,  the  message  presented  for  transmission  was  "  oifei 
56, '*  as  delivered,  <*  oats  66."    Price  of  message  only  aUowed. 

In  the  Baldwin  case,  the  message  was  **  telegraph  me  at  Boohester  wtet 
that  well  is  doing."  It  was  never  delivered.  Price  of  transmiflBloii  odij 
allowed,  on  the  ground  that  the  company  or  operator  was  not  infonnad  of 
importance. 

So  in  Stevenson  case,  where  the  message  was,   '*  Am  disposed  to 
sell  1,500  barrels. ''    Neither  importance  nor  meaning  explained. 

The  same  in  Kinghorne,  **  Do  accept  your  offer.    Ship  to-monow 
or  twenty  hundred.'' 
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And  LancMergwr,  "  Qet  10,000  of  the  mail  company." 

The  mefmage  in  the  Dorgan  case  was  in  cipher. 

In  CHidersleeve  it  was  "  sell  60  gold." 

In  Hordj  **  Sold  100,000  clear  rib ;  buyer  March  ;  seven,  can  sell  more." 

In  the  following  cases  recovery  was  allowed,  though  there  was  no 
explanation  further  than  shown  by  the  messages  themselves  : 

True  V.  InternaHonal  Td.  Co.,  60  Me.  19,  on  the  ground  that  the  message, 
■*  Ship  cargo  named  at  00,  if  you  can  secure  freight  at  10,"  showed  for 
itself  that  it  was  a  business  message,  and  that  the  operator  should  have 
known  its  meaning  sufficiently  to  know  that  it  was  important. 

Leonard  ▼.  N.  Y.  ete,  Tel.  Co.,  41  N.  Y.  544  :  *'Send  5,000  sacks  of  salt 
immediately." 

Wenger-v.  U.  S.  Tel.  Oo,^  55  Pa.  St  262  :  <<Buy  50  Northwestern,  50 
Prairie  Da  Ghien,  Hmit  55." 


National  Bank  v.  National  Bank. 

Supreme  Court  of  Appeals  of  West  Virginia^  July  IS,  1874» 

(7  W.  Va.  544.) 

Production  of  telbobams  as  bvidbncb. 

Telegrams  are  not  privileged  communications  in  such  sense  that  they  can* 
not  be  disclosed  as  evidence  to  promote  the  ends  of  justice. 

C.  W.  B.  Allison^  for  the  appellant. 

Daniel  Larnb^  for  the  appellee. 

Paull,  J. :  *  *  *  And  first,  the  defendant  excepted  to 
the  introduction  of  the  testimony  of  John  Morgan,  Jr.,  the 
manager  of  the  Western  Union  Telegraph  office  in  the  city 
of  Wheeling,  who  was  asked  to  produce  two  specified  tele- 
graphic dispatches  sent  and  received  through  said  telegraph 
office,  the  first  being  a  dispatch  from  the  defendant's  cashier 
to  J.  D.  Scully,  the  cashier  of  the  First  National  Bank  of 
Pittsburgh,  in  relation  to  the  bill  of  exchange  mentioned  in 
the  declaration,  and  which  was  alleged  to  have  been  paid ; 
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and  the  other  being  said  Scully's  reply  thereto.  It  was 
objected  that  these  were  privileged  communicationis,  and 
that  the  second  was  not  an  original  paper. 

We  are  not  prepared  to  approve  the  doctrine  that  has 
been  advanced  that  telegraphic  communications  are  privi- 
leged from  disclosure,  when  a  court  shall  have  decided  that 
they  are  proper  testimony  to  promote  the  ends  of  jostioe. 
They  are  not  necessarily  confidential  in  their  character,  and 
if  they  were,  they  would  not  merely,  for  that  reason,  be 
protected.  Letters  passing  through  tiie  mails  are  protected 
by  act  of  Congress  from  being  seized  and  opened  for  the 
purpose  of  furnishing  testimony.  They  are  protected  for 
reasons  of  high  public  policy.  But  no  such  legislative 
enactment,  state  or  national,  shields  the  communications 
by  the  telegraph ;  the  adoption  of  the  principle  would  limit 
the  field  of  inquiry  after  truth,  in  the  investigation  ol 
human  affairs,  and  would  be  introducing  a  new  class  of 
privileged  communications  unknown  to  the  common  law. 
When  the  legislative  power  can  be  so  easily  invoked,  if 
reasons  of  sufficient  moment  can  be  made  to  appear  for  the 
purpose,  it  may  be  wiser  and  better  for  the  courts  to  refrain 
from  such  a  line  of  decision. 


Note.— For  other  cases  on  production  of  telegrams  to  be  used  as  efi- 
denoe,  see  Index,  title  '*  Inviolability  of  Telegrams." 

EUirlier  cases  are  Heiwder  ▼.  Freedman  (Pa.),  AUen's  Tel.  Gas.  1 ;  Stak 
V.  LUehfldd,  58  Maine,  267. 

In  the  latter  case  it  was  held  that  a  telegraph  operator  might  be  oom- 
pelled  to  testify  to  the  contents  of  a  telegram  received  by  the  a^^wMfffl 
person  on  trial. 

An  exhaustive  paper  on  the  **  Inviolability  of  Telegrams"  was  xeed  by 
Henry  Hitchcock,  Esq.,  before  the  American  Bar  Associatioii,  at  iti 
meeting  at  Saratoga  Springs,  N.  Y.,  Aug.  SO,  1879> 
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The  Atlantic  and  Pacific  Telegraph  Company  v.  The 
Chicago,  Bock  Island  and  Pacific  R.  R.  Co. 

U.  S.  Oireuit  Court,  Northern  JHatriet  of  Illinois,  July,  1874. 

(6  Bis8ell,  U.  S.  158.) 
Post-roads  acti. 

The  Act  of  GongresB  of  July  2^,  1866,  does  not  authorue  telegraph  com- 
panies to  erect  and  maintain  their  Unes  along  the  right  of  way  of  rail- 
roads withoat  compensation  to  the  latter  and  without  their  consent,  and 
if  it  did,  it  would  be  unconstitutional. 

Ifotion  for  injunction  to  prevent  the  railroad  company  from  interfering 
with  the  placing  of  a  telegraph  line  upon  its  right  of  way. 

DeTvt  &  Blacky  for  complainant. 
WiUiams  <fe  Thompson^  for  defendant. 

Drummond,  J.:  The  only  controversy  here  is  as  to  so 
mnch  of  defendant's  railroad  as  lies  within  this  State. 

The  plaintiff  claims  to  be  a  corporation,  organized  nnder 
the  laws  of  New  York  for  the  purpose  of  constmcting  a 
telegraph  line  between  the  cities  of  New  York  and  San 
Francisco ;  and  that,  in  order  to  carry  out  that  purpose,  it 
18  necessary  to  construct  such  line  upon  the  right  of  way  of 
defendant  between  Chicago  and  Omaha,  including  that  part 
of  defendant's  road  lying  within  this  State. 

The  authority  to  do  this  is  claimed  to  exist  under  various 
acts  of  Congress,  some  of  which  declare  all  railroads  in  the 
United  States  to  be  post-routes. 

By  these  acts  I  understand  nothing  more  is  meant  than 
that  the  mails  can  be  transx)orted  over  railroads,  as  over 
ordinary  public  highways,  with  all  those  securities  and 
safeguards  thrown  around  the  transit  of  the  mails  by  various 
Congressional  enactments.  It  does  not  necessarily  follow 
that  because  railroads  are  thus  declared  post-routes,  the 
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United  States  can,  therefore,  without  the  consent  of  the  rail- 
road companies,  and  without  compensation,  transport  the 
mails  over  them. 

An  act  of  Congress,  of  July  24,  1866,  provides  that  any 
telegraph  company  then  organized,  or  which  thould  there- 
after be  organized,  under  the  laws  of  any  State,  should  have 
the  right  to  construct,  maintain  and  operate  lines  of  tele- 
graph through  and  over  any  portion  of  the  public  domain 
of  the  United  States,  and  over  and  along  any  of  the  military 
or  post-roads  of  the  United  States,  which  had  been  or  mij^t 
thereafter  be  declared  such  by  acts  of  Congress.* 

There  can  be  no  doubt  of  the  plenary  authority  of  Con- 
gress over  the  public  lands  or  military  roads  of  the  United 
States.  It  is  also  competent  for  Congress,  as  it  has  fre- 
quently done,  to  make  grants  of  public  lands  to  railroads, 
upon  such  conditions  as  it  may  choose  to  annex  thereto. 

The  main  controversy  in  this  case  turns  upon  thetrae 
construction  of  this  act  of  Congress.  The  bill  avers  that 
the  defendant  has  a  right  of  way  over  which  its  railroad  is 
constructed.  There  is  nothing  to  show  that  this  right  of 
way  was  granted  through  the  public  lands  by  act  of  Con- 
gress ;  on  the  contrary,  the  fair  inference  is,  that  the 
defendant  acquired  it,  either  by  direct  purchase  from  the 
owners  of  the  land,  or  by  condemnation  of  the  land  for  the 
uses  of  the  railroad,  in  accordance  with  the  laws  of  the  State. 
In  either  case  the  railroad  would  own  the  property,  for  its 
own  special  i)urposes,  having  paid  for  it,  either  by  express 
contract  with  the  owners,  or  in  accordance  with  the  method 
provided  by  law. 

It  is  true  that  a  railroad  has  certain  public  uses,  and  is,  for 
certain  purposes,  subject  to  the  control  of  the  Stat^  and  in 
consequence  of  these  public  uses  the  law  authorizes  the  con- 
demnation of  private  projierty ;  but,  still,  when  the  property 
has  thus  been  acquired,  it  becomes  private  property,  not- 
withstanding the  railroad  has  public  uses ;  that  is  to  say, 
the  property  can  be  used  for  the  benefit  of  the  shareholden 


»  U.  S.  Revised  Statutes,  1873-4,  p.  1034, 
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of  the  company.  The  right  of  way  can  be  so  used,  just  as 
much  as  the  road-bed  itself,  the  ties,  the  rails,  the  locomo- 
tives or  the  cars ;  they  are  all  to  be  used  for  the  benefit  of 
the  shareholders,  although  such  uses  may  be  of  a  pnblic 
oharacter,  and  the  public  may  have  a  certain  limited  control 
over  them. 

The  right  to  construct  a  telegraph  line  implies  the  posses- 
sion, control  and  use  of  real  property,  and,  in  this  case, 
the  possession,  control  and  use  of  a  portion  of  the  right  of 
way  of  the  defendant. 

The  question  here  is,  whether  Congress  intended  that  in 
such  a  case  as  is  now  before  the  court,  any  telegraph  com- 
pany could,  without  compensation  to  the  railroad  company, 
exercise  these  rights  of  possession  and  ownership. 

I  think  that  such  cannot  be  considered  the  true  construc- 
tion of  this  act  of  Congress. 

The  act  provided  that  telegraph  companies  might  have 
the  right  to  take  and  use,  from  the  public  lands  of  the 
United  States,  timber  and  other  materials  for  its  posts, 
piers  and  stations,  in  the  construction,  maintenance  and 
operation  of  lines  of  telegraph. 

There  could  be  no  objection  to  such  a  grant,  as  applicable 
to  the  public  lands  of  the  United  States,  but  there  seem  to 
be  insuperable  objections  to  such  a  construction  of  the  act 
as  would  authorize  the  taking  and  using  by  telegraph  lines 
of  land  owned  by  railroad  companies,  and  of  which  they 
seem  to  have  the  exclusive  control  for  their  own  pui*poses. 

Such  a  construction  will  not  be  placed  upon  the  act  unless 
its  language  is  inconsistent  with  any  other  meaning,  and  I 
do  not  think  the  true  construction  of  it  is,  that  it  intended 
to  authorize  any  telegraph  company  to  work  on  the  road- 
way of  a  railroad,  or  upon  a  post-road  of  a  railroad,  of  which 
it,  and  not  the  public,  was  the  owner. 

The  rights  of  a  railroad  over  its  roadway  are  different 

from  those  which  belong  to  the  public  at  large  in  regard  to 

the  ordinary  highways  and  roads  of  the  country.     Over 

the  latter  any  i>erson  can  travel ;  there  is  an  absolute  right 

of  user  in  the  pnblic. 
Vol.  1—8. 
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In  the  case  of  pablic  turnpikes  and  bridges,  this  right 
lometimes  exists  subject  to  the  claim  of  the  proprietors  to 
^xact  a  certain  compensation  for  the  privilege  of  x)assiiig 
>yer  them,  but  the  right  to  pass  is  absolute,  subject  to  the 
)ayment  of  the  requisite  toll.  Such  rights  do  not  exist  on 
;he  part  of  the  public  in  railroads,  or  in  the  right  of  way  of 
uilroads. 

It  could  not  be  claimed  that  after  a  railroad  company  had 
purchased  its  land,  constructed  its  road-bed,  laid  down  its 
ies  and  iron,  and  placed  upon  the  road  its  locomotives  and 
*.ars,  an  act  of  the  Legislature  of  a  State,  or  an  act  of  Con- 
gress, could  authorize  any  other  railroad  company  to  pass 
is  cars  or  locomotives  over  such  railroad  without  compen- 
tation  and  without  permission,  unless,  indeed,  such  right 
^as  reserved  in  the  charter,  or  the  grant  was  made  subject 
JO  the  same.  The  railroad  itself,  alone,  has  the  right  to  pass 
its  own  cars  and  engines  over  its  roadway,  and  to  use  it  for 
the  profit  of  its  shareholders. 

The  right  to  construct  a  telegraph  line  would  imply  the 
right  to  construct  another  railroad,  or  to  add  indefinitely 
bo  the  number  of  telegraph  lines  that  might  be  placed  over 
the  right  of  way. 

The  right  of  the  telegraph  company  to  construct  its  line 
3ver  the  right  of  way  of  the  defendant,  is  a  right  incon- 
sistent, in  many  respects,  with  that  absolute  right  which 
the  defendant  i>ossesses  over  its  own  road-way  and  right  of 
«vay. 

For  example :  the  railroad  has  a  right  to  take  gravel  and 
iirt  throughout  the  whole  extent  of  its  right  of  way,  or  to 
use  that  right  of  way  for  the  purpose  of  laying  down  addi- 
tional tracks  or  side-tracks. 

But  the  right  to  construct  a  telegraph  line  thereon  neces- 
sarily interferes  with  the  absolute  right  of  the  railroad  to  its 
right  of  way.  That  is  a  right  which  cannot  be  taken  with- 
>ut  compensation.  It  is  a  right  of  property  existing  in  the 
*ailroad  company,  which  no  person  or  other  company 
;an  take  from  it  without  its  consent,  or  without  paying 
'or  it. 
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In  view  of  these  considerations,  it  is,  I  think,  clear  that 
this  act  of  Congress  did  not  intend  to  confer  on  the  plaintiff 
any  snch  right  as  is  contended  for.  And,  granting  that  snch 
was  the  intention,  it  is  beyond  the  authority  of  Congress  to 
deprive  the  defendant  of  its  rights  of  property  without  pro- 
viding compensation,  because  the  construction  of  the  tele- 
graph line  involves  necessarily  the  actual  taking  of  the 
property. 

I  am  of  opinion  that  plaintiff's  claim  is  not  maintainable 
In  point  of  law ;  and  that  it  has  no  right  to  establish  a  tele- 
graph line  upon  defendant's  right  of  way  without  making 
comi)ensation  therefor  in  accordance  with  law. 

It  is  urged  that  the  State  statute  authorizing  the  condem- 
nation of  private  property  for  the  use  of  a  telegraph  line 
only  refers  to  companies  existing  under  the  laws  of  the 
State,  and  is  not  applicable  to  this  company,  a  corporation 
created  by  the  law  of  New  York. 

If  this  be  so,  it  furnishes  no  reason  why  the  plaintiff 
should  take  the  property  of  any  corporation  in  this  State 
without  paying  for  it.  It  is  one  of  those  cases  omitted  in 
the  law,  but  because  of  that  omission  the  plaintiff  is  not 
clothed  with  any  additional  rights. 

The  motion  for  an  injunction  is  overruled,  and  the  bill 
dismissed. 


Western  Union  Telegraph  Company  v.  Tyler  et  al. 

Supreme  Court  of  Illinois,  September,  187 Jt. 

(74  ni.  168.) 

Unbepeated  hessagbb.  —  Burden  of  proof. 

The  stipaUtion  printed  in  the  blanks  of  the  Western  Union  Telegraph 
Company,  with  respect  to  unrepeated  messages,  limits  the  liability  of  the 
company  only  when  error,  delay,  or  failure  to  transmit,  is  due  to  causes 
beyond  its  control ;  and  the  burden  of  proof  is  upon  the  company  to 
show  that  it  was  so  caused. 


116  AMERICAN  ELECTRICAL  CASES.       [vol.  1 

Western  Union  Telegraph  Co.  v.  T^ler  et  aL 


Action  for  damages. 

The  facts  are  stated  ante^  page  14. 

Dent  &  Blacky  and  Williams  &  Thompson^  for  appellant. 

Cooper^  Garnett  &  Packard^  for  appellees. 

Breese,  J.:  This  case  was  before  this  court  at  the  Sep- 
tember term,  1871,  and  reported  in  60  111.  421.  It  was  then 
ibly  argued  by  counsel  and  fully  considered  by  the  court. 
The  authorities  were  critically  examined,  and  it  was  found 
they  were  not  entirely  harmonious  as  to  the  principles  which 
should  be  applied  to  and  govern  telegraph  companies,  leav- 
ing this  court  at  full  liberty  to  adopt  such  rules  and  apply 
mch  principles  to  them  as  might  seem  best  calculated  to 
protect  those  who  are  compelled  to  resort  to  those  wonderful 
instrumentalities  by  which  they  operate,  and  at  the  same 
:ime  impose  no  unnecessary  hardship  or  liability  upon  them. 

The  cause  having  been  remanded,  a  new  trial  has  been 
lad,  and  the  court  below,  as  in  duty  bound,  applied  to  the 
5ause  the  principles  we  had  recognized  as  correct,  the 
-esult  of  which  was  a  verdict  and  judgment  for  the  plaint- 
flfs,  in  an  amount  sufficient  to  cover  the  damages  they  had 
iustained  by  the  negligence  of  the  defendants  in  transmit- 
ing  their  message. 

The  first  appeal  was  taken  by  the  plaintiffs  in  the  action, 
ihey  complaining,  justly,  as  we  thought,  that  through  and 
)y  the  misdirection  of  the  court  to  the  jury  as  to  the  law  of 
he  case,  they  had  been  permitted  to  recover  only  the 
imount  of  the  company's  charges  for  sending  the  message, 
lUowing  them  no  damages  for  the  loss  they  had  suffered  by 
eason  of  their  negligent  and  careless  mistake. 

This  apijeal  is  taken  by  the  telegraph  company,  and  great 
efforts  have  been  made  to  induce  this  court  to  depart  from 
he  ground  it  occupied  in  the  first  appeal,  by  questioning 
he.  correctness  of  the  principles  which  governed  our 
•uling. 

These  have  caused  us  to  re-examine  that  case  and  those 
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principles,  to  explore  anew  the  whole  ground,  and  we 
desire  to  say,  and  that  most  emphatically,  there  is  nothing 
in  the  opinion  then  delivered  we  desire  to  retract  or  modify, 
fully  believing  it  is  sanctioned  by  reason,  by  law  and  by 
justice,  alike  demanded  by  public  policy  and  public  neces- 
sity. 

The  rule  there  announced  is,  that  the  usual  regulations 
exempting  companies  from  liability  for  errors  in  unre- 
peated  messages,  exempts  them  only  for  errors  arising  from 
causes  beyond  their  own  control,  and  that  the  inaccuracy  of 
the  message  being  proved,  the  onus  of  relieving  themselves 
from  the  presumption  of  negligence  thereby  raised  rests 
upon  the  company. 

And  in  regard  to  the  regulation  of  the  company  requiring 
messages  to  be  repeated  in  order  to  insure  correct  results, 
for  which  the  sender  is  to  pay  fifty  per  cent,  in  addition  to 
the  original  cost,  we  endeavored  to  show  that  such  was 
then  the  perfection  to  which  the  art  of  telegraphy  had 
reached,  that  the  real  object  of  such  a  requirement  was  to 
increase  the  revenue  of  the  companies.  The  proposition 
may  be  thus  stated :  The  company  engages  to  use  all 
proper  skill  and  care  in  transmitting  a  message  over  its 
wires  for  the  established  rates.  The  duty  at  once  arises, 
the  charges  being  paid,  to  transmit  this  message  as 
delivered  —  not  a  different  message,  but  the  one  delivered 
and  no  other;  the  sender  has  paid  his  money  to  have  this 
message  sent.  The  undertaking  of  the  company  is,  priina 
facie^  to  send  it  correctly,  and  if  their  wires  and  instru- 
ments are  in  proper  order,  and  their  operators  skillful  and 
careful,  it  will  traverse  the  wires  precisely  in  the  words 
and  figures  which  composed  it  when  placed  upon  the  wires, 
and  is  sure,  in  that  shape  and  form,  to  reach  its  destination, 
no  atmospheric  causes  intervening  to  prevent.  The  very 
fact  that  but  few  cases  of  negligence  have  been  brought 
against  these  companies  is  strong  proof  they  do,  in  almost 
all  cases,  transmit  messages  correctly,  and  they  can  always 
do  it  if  they  take  proper  care,  have  the  requisite  skill,  and 
use  proper  instruments.     If  they  will  do  all  this,  there  is 
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10  need  of  repeating  a  message,  and  it  must  be  regarded  as 
I  contrivance  to  swell  their  receipts.  In  the  ordinary 
course  of  business,  the  newspapers  inform  us,  and  we  have 
10  reason  to  doubt  the  truth  of  the  statement,  telegrams 
ire  sent  from  New  York  to  London,  and  answers  received, 
n  about  thirty-three  minutes,  they  having  passed  through 
;hirty-six  different  hands,  and  traveled  over  seven  thousand 
niles.  This  is  done  every  day,  such  is  the  perfection  to 
vhich  the  art  is  brought.  Does  an  instrumentality  which 
;an  perform  such  feats  require  the  fostering  care  of  courts? 
[s  it  an  infant  yet  in  its  swaddling  clothes?  No,  bat  a 
jiant  power,  under  the  control  of  man,  whose  daily 
exploits,  guided  by  his  care  and  skill,  throw  those  of  the 
'abled  mercury  deep  into  shade  and  far  in  the  rear. 

On  the  question  whether  the  regulation  requiring  mes- 
lages  to  be  repeated,  printed  on  the  blank  of  the  company 
)n  which  the  message  is  written,  is  a  contract,  we  held,  it 
vas  not  a  contract  binding  in  law,  for  the  reason,  the  law 
mposed  upon  the  comi)anies  duties  to  be  performed  to  the 
)ublic,  and  for  the  performance  of  which  tliey  were  entitled 
o  a  compensation  fixed  by  themselves,  and  which  the 
lender  had  no  choice  but  to  pay,  no  matter  how  exorbitant 
t  might  be.  Among  these  duties,  we  held  was  that  of 
ransmitting  messages  correctly ;  that  the  tariff  paid  was 
he  consideration  for  the  performance  of  this  duty  in  each 
)articular  case,  and  when  the  charges  were  paid,  the  duty 
)f  the  company  began,  and  there  was,  therefore,  no  con- 
lideration  for  the  supposed  contract  requiring  the  sender  to 
epeat  the  message  at  an  additional  cost  to  him  of  fifty  per 
jent.  of  the  original  charges. 

We  remain,  after  careful  examination,  of  the  same 
)pinion. 

Since  the  opinion  in  60  111.  was  delivered,  this  subject 
las  been  fully  considered  by  the  Supreme  Court  of  our 
leighboring  State  of  Wisconsin,  and  in  a  very  able  opinion 
lelivered  by  the  chief  justice  of  that  court,  our  views  and 
jonclusions  are  substantially  approved,  and  they  hold  that 
•egulations  exempting  a  telegraph  company,  from  liability 
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for  its  own  negligence  are  void  for  want  of  consideration. 
Candee  r.  Western  Union  Telegraph  Co.  Decided 
October  term,  1873. 

In  the  Supreme  Conrt  of  Maine,  the  case  of  BarUett  and 
Wood  ▼•  The  Western  Union  Telegraph  Co.  was  consid- 
ered and  determined.  The  action  was  brought  to  recover 
damages  for  the  incorrect  transmission  of  a  message.  The 
dispatch  was  to  a  grain  merchant  in  Chicago,  ordering  ten 
thousand  bushels  of  com,  but  as  received  and  delivered, 
read,  ^'one"  thousand  bushels.  It  required  two  or  three 
days  to  correct  the  error,  during  which  time  the  price  of 
corn  had  advanced  ten  cents  'per  bushel,  making  a  loss  to 
the  plaintiffs  of  nine  hundred  dollars. 

The  court  said,  a  rule  adopted  by  a  telegraph  company  as 
follows:  **'The  Western  Union  Telegraph  Company  will 
receive  messages  from  all  stations  east  of  the  Mississippi 
river,  to  be  sent  during  the  night,  at  one-half  the  usual 
rates,  on  condition  that  the  company  shall  not  be  liable  for 
errors  or  delays  in  the  transmission  or  delivery,  or  for  non- 
delivery of  such  messages,  from  whatever  cause  arising,  and 
shall  only  be  bound  in  such  case  to  refund  the  amount  paid 
by  the  sender,'  is  against  public  policy  and  therefore  void. 
When  assented  to  by  the  sender,  so  as  to  become  a  contract,  it 
is  equally  void,  as  against  public  policy,  and  also  because  its 
terms  are  repugnant,  assuming  to  impose  an  obligation, 
and  by  the  same  act  releasing  from  all  obligations.  In  an 
action  to  recover  damages  of  a  telegraph  company  for  an 
error  in  the  transmission  of  a  message,  in  the  absence  of 
any  rule  or  contract  fixing  the  company's  liability,  the 
plaintiff  makes  out  a,  prima/acie  case  by  proof  of  the  under- 
taking, error  and  damage.  The  burden  rests  upon  the  com- 
pany to  show  that  the  error  was  caused  by  some  agency  for 
which  it  is  liable." 

This  is  in  perfect  harmony  with  this  case  as  reported, 
svpra. 

The  defendants  in  the  case  before  us  sought  to  over- 
throw the  prima  facie  case  made  by  the  plaintiffs,  on  the 
principles  settled  by  this  court,  by  proposing  to  prove  by 
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persons  nnderstood  to  be  skillful  in  telegraphy,  that  there 
were  certain  inherent  imperfections  in  the  art  and  practice 
of  telegraphy  beyond  the  control  of  human  agency,  and 
which  often  operate  to  impair  or  interfere  with  the  accu- 
racy of  transmission  of  a  message.  This  proof  the  court 
refused  to  receive,  and  we  think  properly.  The  opinion  in 
this  case  tlien  before  the  court  on  its  trial  assumes  there 
are  causes,  atmospheric  and  others,  not  under  the  control  of 
the  operator,  to  prevent  the  accurate  transmission  of  a  mes- 
sage. It  was  not  proposed  to  prove  the  mistake  in  this  case 
was  occasioned  by  any  of  those  causes. 

The  testimony  was  therefore  unimportant.  Besides,  the 
testimony  was  rather  of  a  speculative  character,  and  too 
remote  to  be  connected  with  this  case,  and  was  projwrly 
rejected.  As  well  might  a  common  carrier  by  railroad,  to 
discharge  itself  from  liability  from  loss  of  goods,  offer  to 
prove  that  carrying  goods  by  that  mode  was  subject  to 
accidents,  the  causes  of  which  had  not  been  satisfactorily 
ascertained. 

As  to  the  instructions,  we  are  of  opinion  the  court  prop- 
erly disposed  of  them.  And  in  reviewing  the  whole  case 
we  find  no  occasion  to  take  back  anything  that  was  said  in 
the  first  opinion,  or  to  abandon  any  position  therein  taken. 

The  only  safe  rule  for  the  public  is  to  hold  these  com- 
panies to  the  same  liabilities  as  natural  persons,  who,  when 
they  undertake  for  a  compensation  to  perform  a  duty  or 
work,  shall  perform  it,  or,  to  be  excused,  shall  show  a  good 
reason  for  the  exemption,  and  the  onus  must  rest  ui)on  the 
company. 

In  this  case  no  reason  is  shown ;  the  negligence  is  estab- 
lished by  which  a  loss  occurred  to  the  plaintifis,  and  jostioe, 
reason  and  public  policy  demand  the  company  shall  make 
good  the  loss,  and  this  they  will  do  by  the  afltonance  of 
the  judgment  of  the  Superior  Court. 

The  judgment  of  that  court  is  affirmed. 

Judgment  affirmed. 
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Note.— This  case  is  cited  In  the  following  cases,  posf:  Maekay  v.  W.  U, 
TeL  Co. ;  W.  U.  Td.  06.  ▼.  Harris. 

For  other  cases  see  Index,  subjects  ''Duty  to  Patrons,*'  ''Limiting 
Liability,"  <*  Burden  of  Proof." 

For  earlier  cases  see  cases  cited  in  note  to  Bedpaih  v.  W.  U.  Tel.  Co,, 
unie^  p.  40;  also,  as  to  burden  of  proof,  cases  mentioned  in  note  to  7)fler  v. 
W.  U.  TO.  Co.f  ante,  p.  14. 


Jakes  R.  Aikin  v.  Western  Union  Telegraph 

Company. 

Supreme  Court  of  South  Carolina,  Octobers,  1874. 

(5  S.  C.  858.) 

Bbbob  m  TKLEGBAM.— Admission  of  operator.— Receiver  may  sue.— 

Half-rate  message. 

Admissions  by  a  telegraph  operator,  made  several  days  after  the  act  of 

negligence  complained  of,  are  not  admissible  against  the  company  in  an 

action  for  damages  for  error  in  transmission. 
The  person  to  whom  a  message  is  addressed  is  a  privy  to  the  contract  of 

transmission,  and  an  action  lies  in  his  behalf  for  injury  sustained  by  him. 
Stipulations  limiting  the  liability  of  the  company  in  respect  to  half-rate  or 

night  messages  are  valid. 
A  case  of  want  of  good  faith  is  not  within  the  terms  of  the  contract  of 

limitation. 

Action  for  damages  for  erroneous  transcription  of  a  mes- 
sage and  delivery  of  an  incorrect  copy,  as  a  result  of  which 
loss  was  sustained  by  plaintiff. 

The  telegram  was  written  on  a  half -rate  message  blank. 

Upon  the  trial,  evidence  was  received  that  seven  days 
after  the  delivery  of  the  message  the  operator  who  tran- 
scribed it  admitted  the  error. 

Further  facts  appear  in  the  opinion. 

Appeal  by  defendant. 
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Rohertsoiu  McCauts  &  Douglass^  for  appellants. 
Hian,  contra. 

WiLLARD,  A.  J.:  The  admission  made  by  the  operator 
employed  by  the  defendants  in  transcribing  and  delivering 
the  message  in  question  was  clearly  inadmissible  as  evi- 
dence. It  does  not  appear  that  such  admission  was  made 
concurrently  with,  and  so  as  to  form  part  of,  any  act  per- 
formed by  the  agent  in  the  course  of  his  agency  ;  but,  on 
the  contrary,  that  they  were  independent  stateinents,  not 
called  for  by  the  nature  of  his  duties,  and  made  several 
days  after  that  was  completed  which  constitntcKl  the 
alleged  wrong  on  which  the  case  rests.  Statements  of  this 
character  are  entitled  to  no  privilege,  but  are  to  be  consid- 
ered as  hearsay  merely.  It  would  follow  that  a  new  trial 
would  liave  to  result  on  this  ground  of  error  alone. 

The  propositions  on  which  the  defendants  rely  are,  that 
the  plaintiff  has  no  right  of  action,  inasmnch  as  he  was 
merely  the  receiver  of  a  message  sent  by  another,  who 
employed  the  defendants  and  paid  the  consideration  for  the 
performance  of  sucli  service,  and  that,  by  the  terms  of  the 
contract  under  which  the  service  was  performed,  the  defend- 
ants are  exempt  from  liability  for  any  damage  that  may  have 
resulted  from  an  error  in  tnmscribing  and  delivering  tiie 
message  sent. 

The  plaintiff  is  a  privy  to  the  contract  under  which  the 
service  was  performed,  and  has  a  right  to  demand  dne  pv- 
formance.  The  (contract  in  question  is  one  of  a  i)eeiil]ar 
class,  as  affecting  questions  of  liability  and  privity  aiisiiig 
under  it.  It  is  a  contract  with  one  exercising  a  pubHe 
employment  under  express  statute  powers  created  for  that 
purpose.  The  nature  of  the  occupation  of  that  class  of  per- 
sons, and  the  tender  of  their  services  to  the  commnnity, 
makes  them  common  agents  for  the  transmission  of  mes- 
sages for  all  persons  who  may  desire  and  pay  for  such 
service,  to  any  person,  either  as  the  final  receiver  of  sach 
message  or  as  a  means  or  agent  for  its  further  transmisaioit 
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The  object  of  the  contract  is  to  modify  and  limit  the  con- 
tract which,  by  operation  of  law,  would  arise  between  the 
common  carrier  of  messages  and  any  person  employing  such 
carrier,  in  the  absence  of  any  stipulation  of  terms  between 
them.  The  foundation  of  the  contract  is  the  nature  of  the 
carrier's  occupation  and  the  fact  of  employment.  The  legal 
consequences  flowing  from  such  employment  are  what  the 
special  contract  seeks  to  modify  or  limit.  Every  such  con- 
tract implies  a  sender  of  a  message,  a  receiver,  and  an  agent 
of  transmission.  The  nature  of  the  contract  is,  in  this 
respect,  the  same,  whether  the  rights  and  daties  of  the 
l-espective  parties  are  defined  by  operation  of  law  or  by 
express  stipulations  between  themselves.  It  would,  there- 
fore, follow  that  the  question  whether  the  receiver  of  the 
message  is  a  privy  should  receive  the  same  solution,  whether 
the  contract  is  the  result  of  the  operation  of  law  or  of  special 
terms  of  agreement  between  the  parties. 

The  simplest  form,  then,  in  which  the  question  of  the  priv- 
ity of  the  plaintiff  can  be  examined,  is  upon  the  assumption 
that  a  third  person  had  delivered  a  message  to  the  defend- 
ants for  transmission  to  the  plaintiff,  in  the  delivery  of  which 
the  plaintiff  had  a  pecuniary  interest,  and  without  the  stipu- 
lation of  any  terms  of  transmission.  In  the  case  supposed, 
would  not  the  receiver,  accepting  such  service,  be  bound  to 
pay  for  it,  and  be  entitled  to  demand  due  performance  on 
the  part  of  the  carrier?    Clearly  he  would. 

The  fact  that  the  receiver  had  not  directly  conferred  with 
the  carrier  as  to  the  duty  to  be  performed  would  be  unim- 
portant. The  carrier  who  undertakes  to  carry  for  all,  dis- 
penses with  the  necessity  of  knowing  and  dealing  directly 
or  personally  with  his  employer.  His  offers  of  services  are 
intended  to  meet  the  requirements  of  all  cases  where  a  mes- 
sage, in  ordinary  course,  is  to  be  transmitted.  Such  cases 
embrace  those  in  which  the  message  is  transmitted  for  the 
benefit  of  the  sender,  those  in  which  it  is  for  the  benefit  of 
the  receiver,  and  those  in  which  it  is  for  the  mutual  benefit 
of  both  sender  and  receiver.  Construing  his  contract  by  the 
nature  of  the  service  to  be  performed,  it  is  clear  that  the 
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party  for  whose  l)enefit  the  service  is  to  be  performed  is  to 
be  regarded  as  considered  and  included  in  the  obligations 
resulting  from  the  fact  of  employment,  whether  that  person 
stands  to  it  in  the  relation  of  sender  or  receiver.  If  such  is 
the  conclusion  where  the  compensation  for  the  service  is  not 
paid  until  the  service  is  performed,  it  cannot  be  altered  by 
the  fact  that  the  service  is  paid  for  in  advance,  nor  by  the 
consideration  as  to  which  one  of  the  parties  included  jaii 
it.  The  time  when  a  consideration  is  paid,  and  the  person 
by  whom  paid,  are  not  essential  elements  of  the  question, 
the  parties  to  the  obligation  being  clearly  known  by  the 
objects  intended  by  the  contract. 

It  is  equally  clear  that  any  stipulation  of  an  express 
nature,  intended  to  mould  and  limit  the  obligation,  most 
be  considered  as  attaching  to  the  obligation  in  its  fullest 
extent  and  affecting  equally  all  the  persons  related  to  it, 
either  as  sender,  receiver  or  agent  of  transmission.  Under 
this  view  of  the  contract  the  plaintiff  is  entitled  to  enforce 
its  provisions  as  a  direct  party  in  interest.  Ooodwyn  v. 
Douglass^  Chev.  174. 

The  regulation  of  the  defendants,  in  conformity  with 
which  the  terms  of  the  contract  limiting  their  liability  was 
made,  was  a  reasonable  regulation,  and  such  as  the  defend- 
ants were  authorized  to  make.  In  examining  the  prop- 
osition just  stated,  it  must  be  borne  in  mind  that  the 
analogy  between  common  carriers  of  goods  and  common 
carriers  of  messages  is  not  perfect.  The  nature  of  tiie 
services  performed  differs  materially  in  the  two  cases,  and 
the  real  responsibility  differs  in  a  corresponding  manner. 
The  difference  is  obvious,  and  has  been  frequently  com- 
mented upon.  Ellis  V.  Tel.  Co.^  13  Allen  (Mass.),  226.  In 
this  respect  the  refusal  to  charge  that  such  a  diflferenoe 
existed  is  open  to  the  objection  of  leaving  the  opposite 
proposition,  namely,  that  the  responsiblities  in  the  two 
cases  are  identical,  upon  the  minds  of  the  jury  as  the  law  of 
the  case. 

In  pursuance  of  the  regulation  in  question  certain  con- 
ditions were  printed  upon  the  blanks  on  which  the  sendee 
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of  a  message  was  required  to  write  the  message  for  trans- 
mission,  and  were  so  connected  with  the  message,  by  lan- 
goage  importing  acceptance  by  the  sender  of  the  terms  of 
Buch  conditions,  that  the  whole  formed  together  a  contract 
of  which  the  conditions  formed  part. 
The  conditions  were  as  follows  : 

**  Ka  45.  Half-rate  Mbssaobs. 

"The  Western  Union  Telegraph  Company  will  receive  messages  for  all 
■tatioDS  in  the  United  States,  east  of  the  MiBsissippi  river,  to  be  sent  daring 
(he  nif^t  at  one-half  the  usual  rates,  on  condition  tliat  the  company  shall 
nol  he  liable  for  errors  or  delays  in  the  transmission  or  delivery  or  for  the 
non-delivery  of  such  messages,  from  whatever  cause  occurring,  and  shall 
only  be  bound  in  such  cases  to  return  the  amount  paid  by  the  sender. 

**  No  claim  for  refunding  wiU  be  allowed,  unless  presented  in  writing 
within  twenty  days." 

The  regulation  in  question  did  not  relate  to  or  affect  the 
mode  in  which  or  the  terms  upon  which  the  ordinary  busi- 
ness of  the  defendants  was  conducted,  nor  could  it  affect  in 
any  way  the  right  of  parties  who  chose  to  pay  the  full 
rates,  and  transmit  messages  by  day  in  the  ordinary 
manner.  Messages  transmitted  by  day  paid  full  rates,  and 
were  subject  to  certain  specified  conditions.  The  validity 
of  the  regulations  relating  to  the  transmission  of  day 
messages  is  not  questioned  in  the  present  case.  We  must 
assume  that  had  the  sender  of  the  present  message  sent  it 
by  day,  he  would,  upon  the  payment  of  the  ordinary  or 
full  rates,  have  been  entitled  to  hold  the  defendants  to  the 
full  measure  of  their  legal  responsibilities.  The  defendants 
were  not  bound  to  transmit  messages  during  the  night  time. 
Had  the  validity  of  a  regulation  declaring  that  no  messages 
shoald  be  transmitted  during  the  night  time  been  in 
question,  it  would  be  impossible  to  find  ground  for  holding 
such  a  regulation  unreasonable.  There  is  no  analogy 
among  the  rules,  applicable  to  persons  exercising  the  class 
of  employments  to  which  the  occupation  of  the  defendants 
belongs,  that  would  support  a  conclusion  that  such  a  regu- 
lation was  unreasonable.  So  there  is  no  legal  necessity 
compelling  the  defendants  to  tender  terms  and  conditions 
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on  which  messages  may  be  transmitted  at  half  rates.  If, 
then,  the  parlies  chose  to  contract  in  special  terms  as  to  a 
special  and  voluntary  service  of  that  character,  they  were 
at  liberty  to  do  so  on  any  terms  that  might  be  agreed  upon. 

The  general  right  of  persons  exercising  this  class  of 
employments  to  vary  their  legal  relations  by  special  con- 
tracts is  fully  recognized,  and  cannot  be  questioned.  The 
doubt  that  has  affected  cases  of  this  class  has  arisen  from 
attending  circumstances,  making  it  questionable  whether 
the  person  entering  into  such  special  conti*act  with  the 
carrier  did  so  voluntarily  or  by  compulsion,  arising  out  of 
the  nature  of  the  carrier's  business.  In  view  of  the  possi- 
bility of  abuse  of  such  powers,  it  has  been  seriously  ques- 
tioned whether  the  power  of  demanding  concessions  from 
persons  dealing  with  them  in  their  business  is  within  the 
legal  powers  of  a  common  carrier.  These  questions  have 
been  complicated  by  the  fact  that  the  most  important  clas^ 
of  common  carriers  consists  of  corporations  created  for  the 
express  purpose  of  carrying  on  such  business,  and  whose 
powers  are  such  only  as  can  be  gathered  from  a  fair  and 
reasonable  construction  of  the  terms  of  the  laws  under 
which  they  exercise  corporate  rights.  Ifo  principles  have 
been  recognized  and  applied  to  these  various  cases  that 
would  call  in  question  the  right  of  a  common  carrier  to 
contract  in  special  terms  for  a  special  service,  oat  of  the 
course  of  his  ordinary  duty,  with  a  i)erson  who  was  at  fall 
liberty  to  deal  with  such  carrier  according  to  his  customaiy 
terms  of  dealing. 

In  MdcAndrew  v.  Tel.  Co.,  33  Eng.  L.  and  E.,  180,  the 
right  of  a  telegraph  company,  having  express  statute 
authority  to  make  reasonable  rules  and  regulations,  to  affix 
different  rates  for  transmission  according  to  the  degree  of 
risk  involved,  was  affirmed,  on  the  principle  that  a  regula- 
tion tending  to  conTorm  their  rates  of  charge  to  the 
responsibilities  assumed  was  in  itself  reasonable.  The 
conditions  in  this  case  provided  for  an  increased  rate  lot 
repeated  messages,  and  that  they  should  not  be  responsible 
for  mistakes  in  unrepeated  messages.     They  also  limited 
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the  liability  of  the  company  in  all  cases  to  a  maximum 
sum,  unless  insured  by  an  additional  payment.  There  is  no 
difference,  in  principle,  between  a  regulation  increasing 
the  ordinary  rate  of  charge  where  certain  defined  respon< 
sibilities  are  to  be  assumed,  and  a  regulation  diminishing 
the  ordinary  charge  upon  condition  of  being  relieved  of 
certain  resi)onsibilities.  The  two  cases  are  the  same  as  to 
the  bearing  of  the  present  question.  The  conditions  in  the 
case  just  cited  did  not  apply  merely  to  a  special  service  out 
of  the  ordinary  course,  like  that  of  transmission  by  night, 
but  to  all  business  transacted  in  the  ordinary  course. 
Had  that  characteristic  been  presented,  additional  reasons 
would  have  apx>eared  supporting  the  view  of  the  court. 

JBUis  V.  Tel.  Co.,  13  Allen  (Mass.),  226,  holds  the  same 
view  as  that  taken  in  the  last  mentioned  case.  In  Massa- 
chusetts, it  would  appear,  the  responsibilities  of  telegraph 
companies  are  regulated  by  the  statutes,  and  not  by  the 
common  law.  It  would  be  easier  to  establish  the  proposi- 
tion in  question  under  the  rules  of  the  common  law  than  in 
view  of  the  Massachusetts  statute,  as  given  in  that  case. 
The  right  to  establish  a  different  degree  of  responsibility  in 
the  case  of  repeated  and  unrepeated  messages,  attended  by 
a  different  rate  of  charge,  is  folly  recognized. 

TYtie  V.  Tel.  Co.y  60  Maine,  9,  was  a  case  of  night  mes- 
sage arising  under  the  following  conditions:  '^That  the 
company  shall  not  be  liable  for  mistakes  or  delays  in  the 
transmission  or  delivery,  or  for  non-delivery,  of  any  message 
beyond  the  amount  received  by  the  company  for  sending 
the  same."  The  message  in  that  case  was  not  delivered,  in 
consequence  of  the  negligence  of  the  company's  agent.  The 
question  of  liability  under  the  terms  of  the  contract  does 
not  appear  to  have  been  discussed,  but  assumed  by  the 
parties.  The  court  considered  the  question  of  the  reason- 
ableness of  the  condition  for  the  purpose  of  settling  the 
question  of  the  rule  of  damages,  from  the  standpoint  of 
construing  the  contract  as  ''  a  general  and  unlimited  exemp- 
tion from  all  and  any  liability  beyond  the  sum  paid," 
including  all  cases  of  neglect,  want  of  care  or  attention,  of 
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which  the  company  could  be  guilty — "even  gross  negli- 
gence, and  the  want  of  the  lowest  degree  of  care."  If  tMs  is  a 
sound  construction  of  the  contract,  then  clearly  a  regula- 
tion imposing  such  terms  of  contract  upon  all  persons  deal- 
ing with  the  company  was  an  unreasonable  regulation. 

According  to  this  construction  the  company  reserved  the 
right  to  perform  or  not  perform,  to  perform  well  or  badly, 
upon  the  sole  condition  that  the  price  of  transmission  mast 
be  returned  unless  the  service  was  properly  perfomaed.  It 
is  difficult  to  see  how  such  a  construction  could  be  arrived 
at,  if  that  contract  was  subject  to  the  general  rule  that  con- 
tracts must  be  construed  by  the  nature  of  the  ends  in  view 
niid  the  means  contemplated  for  their  attainment.  The 
construction  placed  upon  that  contract  does  not  appear  to 
have  resultred  from  any  necessity  growing  out  of  the  lan- 
guage of  the  contract.  The  object  of  the  contract  was  a 
benefit  to  be  derived  by  the  sender  through  the  performance 
of  certain  acts  on  the  part  of  the  carrier,  compensated  by  a 
pecuniary  consideration  paid  in  advance  by  the  sender. 
Tlie  language  of  the  contract  must  be  construed  so  as  to 
effectuate  and  not  defeat  this  object.  If  the  contract  bound 
the  carrier  to  no  exercise  of  good  faith  towards  the  sender, 
it  is  in  no  sense  a  contract,  for  nothing  is  a  contract  but 
that  which  is  capable  of  creating  a  legal  obligation,  and 
wlien  such  obligation  exists  good  faith  is  necessarily 
implied. 

The  contract  cannot  be  regarded  as  in  its  nature  deter- 
minable at  the  will  of  the  carrier,  ux>on  the  condition  solely 
of  the  repayment  of  the  consideration  money.  By  its  clear 
terms  the  limitation  of  the  sum  that  expresses  the  liability 
of  the  carrier  is  of  such  a  nature  as  to  import  an  agreed 
measure  of  damnges  applicable  to  a  case  of  failure  to  per- 
form properly.  There  is  no  language  used  importing  that 
the  repayment  of  the  consideration  should  be  regarded  as  a 
complete  performance  of  the  contract,  nor  is  provision  made 
for  what  would  be  essential  in  a  contract  determinable 
at  the  will  of  one  of  the  parties,  namely,  an  expression  of 
that  will  properly  notified  to  the  opj)08ite  party.     Agnin^ 
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the  limitation  as  to  damages  applies  itself  to  both  the  case 
of  an  improper  performance  and  one  of  non-performance, 
showing  that  it  was  intended  as  strictly  a  limitation  of 
damages  as  upon  a  breach  of  the  duty  imposed  by  it.  Inas- 
much, then,  as  it  is  now  allowable  to  construe  the  language 
of  a  contract  in  such  manner  as  to  separate  the  obligation 
created  by  it  from  that  which  is  necessarily  to  be  implied 
from  the  nature  of  such  obligation,  and  as  good  faith  is 
implied  in  every  obligation,  it  follows  that  the  contract 
should  have  been  construed  in  such  manner  that  its  pro- 
visions should  leave  unimpaired  the  obligation  to  exercise 
good  faith,  necessarily  implied  in  the  nature  of  the  contract 
itself.  It  is,  therefore,  necessary,  in  order  to  perpetuate  the 
life  of  the  contract,  to  hold  that  a  case  of  want  of 
good  faith  is  not  within  the  terms  of  the  contract,  and 
that  limitation  of  damages  is  not  intended  to  apply 
to  such  a  case,  but  must  be  restricted  to  the  cases  of  non- 
performance or  of  improper  performance,  within  the  mind 
and  intention  of  the  parties  at  the  time  of  making  the  con- 
tract. Should  this  prove  to  be  the  true  construction  of  the 
contract,  the  positions  assumed  as  depending  on  the  con- 
struction of  the  contract  in  the  case  of  True  v.  Tel.  Co. 
would  not  conflict  with  those  assumed  in  the  proposition 
under  immediate  discussion.  Sweatland  v.  Tel.  Co.^  27 
Iowa,  433,  while  holding  common  carriers  of  messages  to  as 
rigid  a  responsibility  as  that  enforced  by  True  v.  Tel.  Co., 
arrives  at  its  conclusions  by  reasoning  of  an  opposite  char- 
acter to  that  in  True  v.  Tel.  Co.  It  holds  the  regulation, 
which  was  the  same,  in  substance  and  eflfect,  as  in  Trus  v. 
Tel.  Co.,  reasonable,  but  puts  a  construction  on  the  terms 
of  the  contract  that  excludes  from  the  exemption  clause  all 
cases  in  which  a  want  of  due  care  and  skill,  either  on  the 
part  of  the  carrier  or  his  servants,  has  produced  damage. 
In  other  words,  it  only  allows  the  exempting  and  limiting 
clauses  to  extend  to  cases  where,  by  reason  of  unavoidable 
accident  or  mistake,  damage  has  occurred.  It  is  difficult  to 
see  how  this  construction  can  be  reached  without  disturbing 

the  clear  sense  of  the  terms  used  by  the  parties.    It  is  impos- 
VoL.  1—9. 
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Bible  to  say  that  a  contract  would  be  without  l^al  Life  and 
force  where  the  parties  had  agreed  that  no  damage  should 
be  claimed  where  such  damage  resulted  from  want  of  skill 
and  care  upon  the  part  of  the  servants  of  the  contracting 
party,  providing  such  contracting  party  remained  bound  to 
use  his  best  endeavors,  in  good  faith,  to  secure  an  effective 
performance  of  the  contract,  nor  would  the  contract  be  void 
if  known  or  confessed  want  of  general  carefulness  and  skill 
on  the  part  of  one  attempting  to  perform  an  act,  should  be 
recognized  to  the  extent  of  requiring  the  party  seeking  the 
I)erformance  of  the  act  to  run  the  risk  of  mistakes  occurring 
from  either  of  these  causes.  In  an  agreement  to  perform  an 
act  by  a  person  known  to  be  unskillful,  or  in  an  unusual 
manner,  or  at  an  unusual  time,  such  a  clause  would  not 
appear  to  be  inappropriate. 

An  agreement  to  perform  an  act  implies,  reasonably,  that 
ordinary  care  and  skill  shall  be  exercised  in  the  performance, 
but  it  is  not  a  necessary  implication,  or  one  that  is  insepa- 
rable from  the  obligation,  considering  its  nature.  In  order, 
then,  to  narrow  the  terms  of  the  contract  so  far,  within  their 
primary  sense,  as  was  done  in  SwedHand  v.  Tel.  Co.^  we 
cannot  affirm  that  such  a  construction  is  a  necessity,  in  order 
to  save  the  life  and  efficiency  of  the  contract.  Nor  does  any 
other  good  ground  for  so  narrow  a  construction  appear.  If, 
as  undoubtedly  is  the  case,  a  telegraph  company  can  con- 
tract in  such  a  way  as  to  be  rendered  liable  in  case  of  a 
damage  resulting  from  the  want  of  care  and  skill  on  the 
I)art  of  its  servants,  then  it  is  very  clear  that  they  did  so  in 
the  case  under  consideration.  If,  on  the  other  hand,  they 
cannot  create  a  valid  obligation,  without  necessarily  binding 
themselves  to  the  exercise  of  good  faith,  then  their  contract 
should  receive  such  construction  as  would  be  necessary  to 
save  it  from  becoming  a  nullity.  Theoretical  views  of  what 
would  be  the  soundest  policy  in  the  relations  between  a  tele- 
graph company  and  the  individuals  of  the  community  are 
an  unsafe  guide  in  expounding  the  terms  in  which  a  par- 
ticular individual  has  chosen  to  contract  with  such  company. 
Legislation  may  possibly  reach  the  proper  adjustment,  but 
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in  the  end  it  will  be  effected  in  accordance  with  the  interest 
of  the  parties  and  the  convenience  of  the  community, 
through  the  operation  of  natural  causes,  acting  directly  in 
the  interest  of  the  parties. 

In  RUtenJumse  v.  Tel.  Co.,  44  N.  Y.  263,  the  grounds 
upon  which  that  part  of  the  decision  of  the  court  rests 
that  related  to  the  question  of  general  liability,  are  not 
sufficiently  stated  to  disclose  the  principles  on  which  it 
depends. 

The  weight  of  authority  clearly  supports  the  view  already 
taken,  that  the  regulation  of  the  defendants,  under  which 
the  contract  was  made,  was,  in  its  nature,  a  reasonable 
regulation,  and  the  contract  based  upon  it  must  be  upheld 
according  to  the  intent  and  meaning  of  its  terms. 

The  principles  that  have  been  discussed  have  a  restricted 
application  to  the  present  case,  which  will  be  stated.  At 
the  close  of  the  plaintiff's  case  there  was  no  testimony  that 
was  of  sufficient  legal  force  to  authorize  a  verdict.  What- 
ever should  have  been  the  character  of  the  negligence 
established  by  the  plaintiff's  proofs,  in  order  to  warrant  a 
verdict  in  his  behalf,  there  was  a  failure  of  proof.  The 
admissions  of  the  operator  being  disregarded,  the  fact  of  an 
error  in  transcribing  the  telegraphic  characters,  and  the  con- 
sequent delivery  of  the  erroneous  message,  is  all  that 
appeared  to  charge  the  defendants  with  a  breach  of  their 
contract.  The  mere  fact  of  the  existence  of  an  error  in  the 
message,  as  delivered,  is  not  sufficient  proof  of  negligence, 
as  it  may  be  reasonably  referred  to  some  cause  within  the 
torms  of  the  exemption  contained  in  the  contract.  Sweat- 
land  v.  Tel.  Co.y  27  Iowa,  433. 

Subsequently,  however,  to  the  refusal  of  the  court  to  grant 
the  motion  for  a  non-suit,  the  testimony  of  the  operator  was 
introduced,  to  the  effect  that  he  "  was  new  to  the  business — 
did  not  have  much  experience  at  that  time."  This  testi- 
mony afforded  some  degree  of  evidence  of  unskillfulness, 
sufficient,  at  all  evento,  to  prevent  a  non-suit  from  being 
entered  at  the  present  time,  though  we  are  not  called  upon 
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o  determine  its  force  for  want  of  an  exception  directed  to 
hat  point. 

There  was  error  in  the  refusal  to  charge.  The  first  refusal 
Las  already  been  noticed.  The  second  request  to  charge 
hould  have  been  allowed,  as  already  has  appeared.  The 
hird  request  narrows  down  the  liability  of  the  defendants  to 
L  case  of  fraud  or  gross  negligence,  and  presents  too 
imited  a  view  of  the  defendants'  responsibility.  It  is  not 
essential  that  the  act  of  negligence  should  be  of  the  charac- 
er  to  which  the  very  indefinite  term  ** gross"  is  usually 
ipplied,  if  it  spring  from  disregard  or  indifference  to  what 
vas  due  to  the  plaintiff.  The  fourth  refusal  to  charge  has 
lo  sufficient  basis  in  the  evidence,  as  there  is  nothing  tend- 
ng  to  show  that  the  plaintiff  has  acted  otherwise  than  care- 
uUy  and  prudently.  The  fifth  request  is  based  on  the  idea 
hat  the  acceptance  of  the  contract  tendered  by  Middleton  & 
jO.  was  not  binding,  as  there  was  a  mistake  as  to  the  terms 
)f  contract  offered.  If  Middleton  &  Co.  incurred  obliga- 
ions  on  the  strength  of  the  message  of  acceptance,  there  is 
10  reason  for  throwing  upon  them  the  consequences  of 
)laintiff's  misfortune,  whether  arising  from  defendants' 
vrong  or  otherwise. 

It  is  apparent  that  there  should  be  a  new  trial  oidered. 

Moses,  C.  J.,  and  Wright,  A.  J.,  concurred 


Note.— This  case  is  cited  in  the  following  cases,  post:  Jones  t.  W.  U. 
rw.  Co. ;  W.  U,  Tel,  Co,  v.  NeiU, 

For  other  cases  see  Index,  titles  "Admissions,  &c.,  of  Ag^entBi'* '*  B» 
eiver,  &c.,"  '^Limiting  Liability. '' 

Elarlier  cases  on  addressee's  rights  and  remedies  may  be  found  in  note  to 
Jarria  v.  W.  U,  TeL  Co.,  ante,  p.  37. 

On  negligence  of  company  as  effecting  stipulation  limiting  liabOitgry  In 
lote  to  ManviUe  ▼.  W.  U,  TeL  Co.,  ante.  p.  92. 


INDIANA,  1874.  133 


Western  Union  Telegraph  Co.  ▼•  LerL 


Thb  Western  Union  Teleoraph  Company  v.  Levi. 

Supreme  Court  of  Indiana,  November,  1874. 

(47  Ind.  552.) 

INJUBT  FROM  FALUNQ  POLES.— EVIDBVCE. 

In  an  action  to  reoorer  damages  for  an  injury  cansed  by  the  falling  of 
telegraph  polee,  held  error  to  admit  evidence  of  the  condition  of  other 
poles  forming  port  of  the  same  telegraph  line,  no  connection  being  shown 
between  the  two  such  as  to  raise  an  inference  of  similar  condition. 

Action  for  damages  caused  by  fall  of  telegraph  poles. 
The  facts  sufficiently  appear  in  the  opinion.  Appeal  by 
defendant  below. 

J.  E.  McDonald^  J.  M.  Butler^  D.  Moss  and  JF.  M. 
IV-issaZ,  for  appellant. 

T,  J.  Kane  and  A.  F.  Shirts^  for  appellee. 

WoBDENy  J. :  This  was  an  action  by  the  appellee  against 
the  appellant,  to  recover  damages  from  the  defendant  for 
carelessly  and  negligently  suffering  its  telegraph  poles  to 
fall  down,  and  the  wires  suspended  thereby,  where  the 
latter  crossed  a  public  highway,  whereby  the  plaintiff's 
horses  and  carriage  were  injured  as  he  was  driving  along 
the  highway  across  which  the  wires  had  so  fallen  down. 
The  complaint  demanded  damages  in  the  sum  of  four 
hundred  dollars.    ******** 

Issue  was  joined,  and  the  cause  was  tried  by  a  jury,  who 
found  for  the  plaintiff  and  judgment  was  rendered  accord- 
ingly, over  a  motion  by  the  defendant  for  a  new  trial.    *    * 

The  poles  and  wires,  it  appears,  fell  on  an  evening,  and 
the  injury  occurred  to  the  plaintiff  at  a  later  hour  on  the 
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same  evening,  in  driving  along  the  highway  upon  which 
they  had  fallen. 

On  the  trial,  it  became  a  material  question  whether  the 
I>ole8  which  had  thus  fallen  were  sound  or  rotten  and 
decayed.  On  this  point  there  was  a  conflict  in  the  evi- 
dence,  some  witnesses  testifying  that  they  were  rotten,  and 
one,  at  least,  that  they  were  sound. 

Leonard  Wild,  a  witness  introduced  by  the  plaintiff, 
testified  that  he  did  not  know  the  condition  of  the  i)oles  at 
the  place  where  the  accident  occurred,  but  he  knew  their 
condition  forty  or  sixty  rods  away.  The  defendant  objected 
to  the  witness  testifying  to  the  condition  of  the  poles  else- 
where than  at  the  place  of  the  accident,  but  the  objection 
was  overruled,  and  the  defendant  excepted.  The  witness 
then  proceeded  as  follows : 

**  Forty  or  sixty  rods  away  from  where  the  accident 
occurred,  the  poles  were  rotten,  and  a  six-year  old  child 
could  have  pushed  them  over  from  water  station,  to  Stony 
Creek." 

It  may  be  observed  that  it  does  not  appear  that  the  acci- 
dent occuri*ed  between  the  points  named  by  the  witness. 
We  think  the  court  erred  in  the  admission  of  this  evidence. 
The  character,  kind,  or  condition  of  the  i)oles  other  than 
those  which  fell,  were  matters  in  themselves  wholly  imma- 
terial to  the  question  in  controversy.  Nor  could  it  be 
inferred,  from  the  fact  alone  that  other  poles  were  rotten 
and  unsafe,  that  the  poles  which  fell  were  rotten  and 
unsafe.  The  proof  of  the  one  proposition  did  not  even  tend 
to  prove  the  other.  If  in  connection  with  this  evidence 
there  had  been  an  offer  to  show  that  the  poles  alluded  to  by 
the  witness  and  those  which  fell  were  all  of  one  kind,  and 
put  up  at  the  same  time,  and  equally  exposed  to  the 
elements,  the  evidence  might  have  been  competent|  inas- 
much as  it  might  be  inferred  that  like  causes  would  equally 
affect  like  matters.  But  no  such  connecting  evidence  was 
offered. 

There  are  some  other  questions  in  the  cause,  but  they 
need  not  be  considered,  as  they  may  not  again  arise  upon 
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another  trial.  The  judgment  will  have  to  be  reversed  for 
the  reason  above  stated. 

The  appellee  makes  the  point  that  the  admission  of  the 
improper  evidence  is  not  assigned  for  error.  It  should  not 
be.  It  was  made  one  of  the  grounds  of  the  motion  for  a 
new  trial,  and  error  is  asisigned  upon  the  overruling  of  that 
motion.  This  is  the  only  proper  mode  of  presenting  the 
question. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded  for  a  new  trial. 


Note.— See  Index,  title  **  Poles  and  Wires  in  Streets ;  Duty  to  Protect  the 
Public- 
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Supreme  Court  of  Lidiana,  November,  1874, 

(49  lod.  223.) 
Failure  TO  tramsmit  TELBORAM.—PLEADiNa.— Telegram  as  evidenob. 

It  appearing  that  a  pleading  contains  a  cause  of  action,  the  question  of 

damages  cannot  be  raised  by  demurrer. 
Before  a  copy  message  can  be  received  in  evidence,  the  original  must  be 

produced  or  accounted  for. 
In  a  given  case,  held  that  the  paper  presented  for  transmission  was  the 

original  message. 

AonoN  for  damages.    Facts  stated  in  opinion.    Appeal 
by  defendant  below. 


^.  ff.  CcUkinSj  for  appellant. 
L.  J..  Cole  and  J.  A.  Thornton^  for  appellee. 
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Downey,  J.:  Hopkins,  the  appellee,  brought  his  action 
against  the  telegraph  company,  to  recover  damages  alleged 
to  have  been  sustained  by  him,  by  reason  of  the  n^ligence 
of  the  api)ellant  in  failing  to  transmit  and  deliver  a  message 
entrusted  to  it  by  him  for  that  purpose,  at  its  office  in 
Chicago,  in  the  State  of  Illinois.  The  message  was  to  hare 
been  transmitted  from  Chicago  to  Michigan  City,  in  this 
State,  and  was  as  follows : 

'*  To  H.  M.  Hopkins :    Tell  Kellogg  I  take  the  briok.    Home  to-monow, 

**  (Signed)    J.  T.  HoFKOn.'* 

The  complaint  was  in  two  paragraphs,  to  each  of  which  a 
demurrer  was  overruled^  whereupon  the  appellant  filed  an 
answer  of  general  denial. 

There  was  a  trial  by  the  court,  which  resulted  in  a  find- 
ing for  the  appellee,  his  damages  being  assessed  at  two 
hundred  and  fourteen  dollars  and  twenty  cents,  and  a  judg- 
ment in  his  favor  for  that  amount,  the  motion  of  the  appel- 
lant for  a  new  trial  having  been  overruled.  The  proper 
exceptions  were  reserved  at  each  stage  of  the  case,  and  the 
evidence  is  in  the  record  by  a  bill  of  exceptions. 

There  are  but  two  errors  assigned,  viz. : 

1.  Overruling  the  demuiTers  to  the  several  paragraphs  of 
the  complaint. 

2.  Overruling  the  motion  of  the  appellant  for  a  new  trial 
We  will  consider  these  in  their  order ;  and,  first,  were  the 

demurrers  correctly  overruled  ? 

The  case  made  by  the  first  paragraph  of  the  complaint  is 
this :  Hopkins,  the  appellee,  had  entered  into  a  oontanct 
with  one  Kellogg,  at  Michigan  City,  Indiana,  for  the  par- 
chase,  by  the  former  from  the  latter,  of  the  brick  in  a  certain 
kiln,  estimated  at  one  hundred  and  fifty  thousand,  more  or 
less,  at  an  agreed  price  of  ten  dollars  per  thousand,  Kellogg 
agreeing  to  hold  the  brick  for  Hopkins  till  the  close  of  a 
certain  day,  during  which  time  it  was  to  be  optional  with 
Hopkins  whether  he  would  take  them  or  not ;  that  Hopkins 
on  that  day  went  to  Chicago  and  made  a  contract  for  the 
sale  of  the  same  brick  to  certain  parties  there,  at  an  adTanoed 
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price;  that  thereupon,  at  abont  three  o'clock  in  the  after- 
noon, he  went  to  the  office  of  the  appellant  in  Chicago  and 
delivered  to  its  operator  there  the  message  hereinbefore 
referred  to  for  transmission  to  his  brother  and  agent  at 
Michigan  City,  and  paid  the  charges  for  its  transmission ; 
tliat  appellant,  by  reason  of  the  negligence  and  carelessness 
of  its  servants,  failed  to  transmit  and  deliver  said  message 
until  noon  of  the  next  day ;  that  in  consequence  of  such 
failure,  Kellogg  sold  the  brick  to  other  parties,  though  he 
could  and  would  have  delivered  them  to  the  appellee  had 
said  message  been  delivered  at  the  proper  time ;  that,  by 
reason  of  said  negligence  and  failure,  the  appellee  was 
deprived  of  the  advantage  he  would  otherwise  have  realized 
from  his  contracts,  and  was  thereby  damaged  five  hundred 
dollars. 

The  second  paragraph  differs  from  the  first  only  in  treat- 
ing the  arrangement  between  the  appellee  and  KeUogg  as  a 
proposition  by  the  latter  to  sell  the  brick  to  the  former,  and 
that  the  message  alluded  to  was  the  acceptance  of  that 
proposition,  attempted  to  be  communicated  to  Kellogg 
through  the  instrumentality  of  the  appellant. 

Counsel  for  the  appellant  says:  "  Our  first  objection  to 
each  count  of  the  complaint  is,  that  it  does  not  allege  that 
the  appellee  was  compelled  to  or  became  liable  to  pay  any 
damages,  or  was  otherwise  injured  in  the  alleged  failure  of 
the  appellant  to  deliver  the  message,  except  in  the  loss  of 
speculative  gains  and  profits,  which,  under  certain  con- 
tingencies, he  might  have  made.  This  the  law  does  not 
allow.'' 

We  do  not  deem  it  necessary  to  consider  this  question  in 
deciding  the  demurrer. 

The  complaint  alleges  the  making  of  a  contract  by  the 
defendant  and  the  violation  of  it.  This  shows  that  the 
plaintiff  has  a  cause  of  action  for  some  amount  in  damages, 
and  what  that  amount  shall  be  is  not  a  question  to  be 
decided  ux>on  a  demurrer  to  the  complaint.     *       *       * 

The  following  are  the  grounds  for  a  new  trial  urged  in 
the  Circuit  Court :  ******* 
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3.  The  court  erred  in  admitting  the  paper  to  be  read  in 
evidence  purporting  to  be  a  message  to  one  H.  M.  Hopkins, 
it  being  the  only  one  introduced  in  evidence,  over  the  objec- 
tion of  the  defendant,  etc. 

The  last  reason  for  a  new  tiial  should  have  prevailed. 
The  original  telegram  or  dispatch  should  have  been  used 
as  evidence,  or  its  absence  properly  accounted  for,  before 
secondary  evidence  was  allowed.  DurJcee  v.  TTie  Vermcnd 
Central  R.  R.  Co.,  Allen,  69,  29  Vt.  127;  WiUiaTOS  \. 
BricJcell,  37  Miss.  682 ;  Matteson  v.  Noyes,  25  111.  691. 

In  the  first  named  case,  the  question  is  discussed  as  to 
what  is  the  original.  In  the  case  under  consideration,  how- 
ever, there  is  no  doubt  but  that  the  dispatch  deliyered  to 
the  operator  was  the  original. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  trial. 


NoTB.~ThiB  caae  is  cited  in  the  following  caaee,  potii  :  RMamee  Immbit 
Co.  T.  W.  U.  Tel.  Co. ;   W.  U.  Tel.  Co.  v.  Pgndletan. 


The  Western  Union  Telegraph  Company  v.  Msxk. 

Supreme  Court  of  Indiana  ^  November,  187 J^ 

(49  Ind.  58.) 

elbrob  in  transmission  of  telegram.— statutory  action  fok  oamai 

Unrepbated  message.—  Prepayment. 

A  telegraph  company  cannot,  by  stipulation  printed  in  its  blanks,  i^liers 

itself  of  a  liability  imposed  by  statute  for  failure  or  negligence  In  ' 

mitting  messages. 

In  a  statutory  action  for  damages,  not  for  penalty,  payment  for 
mitting  the  message  is  not  a  prerequisite  to  recoyery. 
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AonoN  for  damages,  under  a  statute.    Facts  stated  in 
opinion.    Appeal  by  defendant  below. 

jr.  B.  McDonald  and  J.  M.  Butler ^  for  appellant. 


jr.  C.  Robinson  and  L  H.  Fowler ^  for  appellee. 

BiDBLE,  J. :  Ck>mplaint  by  appellee  against  appellant, 
for  failing  to  properly  transmit  a  telegram.  Answer  in 
four  paragraphs.  Trial  by  the  court,  finding  for  the 
appellee,  followed  by  the  proper  steps  to  bring  the  case 
into  this  court.         ******* 

The  appellee  resided  in  Spencer,  Owen  county,  Indiana. 
He  had  engaged  D.  S.  McKernan  &  Co.  to  sell  for  him 
certain  real  estate  which  he  owned  in  the  city  of  Indian- 
ax>olis,  where  McKernan  &  Co.  resided.  The  appellant  had 
a  line  of  telegraph  from  Indianapolis,  by  the  way  of 
Spencer,  to  Vincennes.  On  the  26th  day  of  August,  1872, 
David  S.  McKernan,  as  the  agent  of  the  appellee,  delivered 
to  the  apx)ellant  at  Indianapolis,  to  be  transmitted  over 
her  line  of  telegraph  to  the  appellee  at  Spencer,  the  fol- 
lowing telegram : 

**To  J.  S.  Meek,  Clerk,  Spenoer,  Owen  county >  Indiana  : 

"  Oan  get  four  hundred  dollars  cash,  two  ironclad,  first  mortgage  notea 

on  city  property,  one  six  hundred  in  two  years,  one  six  hundred  in  three 

jears,  at  six  per  cent.    My  commission  is  one  hundred.    Must  answer  by 

one. 

"D.S.  MOESRNAN.*' 

About  one  o'clock  of  the  same  day,  the  api)ellant,  by  her 
agent,  delivered  to  the  appellee,  at  Spencer,  the  following 
dispatch : 

"  To  J.  a  Meek,  City  Qerk  : 

«  Can  get  four  hundred  cash,  two  ironclad,  first  mortgage  notes  on  city 
property,  six  hundred  in  two  years,  six  hundred  in  three  years,  at  six  per 
cent.    My  commission  on  three  hundred.    Must  answer  by  one. 

'*D.  H.MI7LUB01L'* 

Section  2,  p.  611,  1  G.  &  H.  enacts  that : 

**  Telegraph  companies  shaU  be  liable  for  special  damages  occasioned  by 
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failure  or  negligence  of  their  operators  or  servants,  in  reoeiTing,  copying, 
transmitting  or  delivering  dispatches,"  etc. 

According  to  the  regulations  of  the  appellant, 

"AU  messages  taken  by  this  company  are  subject  to  the  foUowiog 
terms :  To  guard  against  mistakes,  the  sender  of  a  message  shaJl  order  it 
repeated ;  that  is,  telegraphed  back  to  the  original  office.  For  repeatingi 
one-half  of  the  regular  rate  is  charged  in  addition.  And  it  ia  agreed 
between  the  sender  of  the  following  message  and  this  oompanyy  that  said 
company  shall  not  be  liable  for  mistakes  or  delays  in  the  tranamianon  or 
for  the  non-delivery  of  any  unrepeated  message,  beyond  the  amoniit 
received  for  sending  the  same ;  nor  for  mistakes  or  delays  in  the  trm- 
mission  or  delivery  or  for  non-delivery  of  any  repeated  meaaage  beyond 
fifty  times  the  sum  received  for  sending  the  same,  unless  specially  insursd." 

It  is  contended  that,  because  it  is  not  averred  in  the 
complaint  that  anything  was  paid  for  the  transmission  of 
the  message,  the  appellant  is  not  liable ;  bat  the  complaint 
and  evidence  show  us  that  the  appellant  was  a  common 
carrier  of  messages,  and  was  engaged  by  the  appellee's 
agent  to  transmit  this  particular  message.  The  appellant 
thereby  became  entitled  to  her  hire  at  the  usual  rates,  and 
the  appellee  became  liable  therefor.  We  think  that  where 
the  suit  is  for  damages  under  the  statute,  as  in  this  case^ 
and  not  for  the  fixed  penalty,  such  a  mutual  obligation  is 
sufficient  to  maintain  the  case.  When  the  appellant  under 
took  to  transmit  the  message,  her  obligation  to  i)erform  her 
duty  and  her  right  to  receive  her  hire  attached. 

It  is  also  insisted  that,  because  the  api)ellant  was  not 
paid  for  repeating  the  message,  according  to  the  terms  of 
her  regulations,  known  to  the  appellee,  she  is  not  liable. 
We  think  otherwise.  While  it  is  competent  for  the  appel- 
lant to  establish  proper  rules  and  regulations  for  the  tnuie* 
action  of  her  business  affairs,  which  will  bind  those  who 
transact  business  with  her  in  the  line  of  her  duty,  yet  she 
cannot  thereby  limit  any  common  law  or  statutory  right,  oi 
absolve  herself  from  any  legal  obligation.  The  statute 
above  quoted  fixes  her  liability,  and  she  camiot  by  her 
own  regulations  avoid  responsibility  according  to  its  terms; 
nor  can  she  be  exculpated  from  damages,  by  showing  thit 
she  kept  her  line  of  telegraph  in  good  order,  with  approved 
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instruments  and  all  proper  appliances,  and  employed  faith- 
ful and  competent  servants,  if  the  particular  act  com- 
plained of  shows  negligence  in  the  performance  of  her  duty. 

We  are  of  opinion  that  the  message  received  by  the 
appellee,  when  compared  with  that  which  the  appellant 
undertook  to  transmit,  imports  negligence  upon  its  face. 
The  terms  of  the  proposition  were  seriously  changed,  and 
the  name  of  the  sender  entirely  disfigured  either  by  the 
transmission  or  copying. 

The  general  principles  which  govern  telegraph  companies 
were  fully  discussed,  and  the  authorities  supporting  them 
amply  cited  in  The  Western  Union  Telegraph  Co.  t. 
Buchanan,  35  Ind.  429.  See,  also,  the  case  of  Western 
Union  Telegraph  Co.  v.  Ward,  23  Ind.  377. 

The  judgment  is  aflirmed,  with  ten  per  cent,  damages. 


Note. —  This  case  is  cited  in  the  following  cases,  post :  W.  U,  Td,  Oo, 
▼.  Origwold;  W,  V,  Tel.  Co.  v.  Adams;  W.  U.  Tel,  Oo.  v.  Jones;  W.  U. 
Tel.  Oo.  V.  Pendleton;  Julian  v.  W.  U.  Tel.  Co,;  W.  U.  Td.  Co,  v. 
Ckmgar;    W.  U.  Tel.  Co.  v.  Fenton ;    W.  U.  Tel.  Co.  v.  Young. 

For  other  cases  on  subjects  above  discussed,  see  Index,  titles  **  Limiting 
liiability,"  "Prepayment." 

See,  also,  cases  cited  in  note  to  Redpath  ▼.  W,  U.  Tel,  Co,,  ante. 


Bbuko  Beaupr:^:  aih)  another  v.  Pacific  and  Atlantic 

Telegraph  Company. 

Supreme  Court  of  Minnesota,  December  16, 1874, 

(21  Minn.  155.) 

Delay  in  transmission.— Damaqbs. 

In  a  given  case,  held  that  the  onl j  direct  and  proximate  loss  sustained  by 
the  sender  of  a  message,  by  reason  of  the  negligent  failure  of  a  telegraph 
company  to  transmit  a  message  promptly,  was  the  sum  paid  by  him  for 
transmission ;  and  that  that  sum  alone  he  was  entitled  to  recover. 
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Appeal  by  defendant  from  a  judgment  awarding  to  the 
plaintiff,  sender  of  a  message,  $260  damages. 

Ttie  referee  before  whom  the  case  was  tried  found  the 
company  negligent,  and  fixed  the  damages  at  the  price  of 
the  transmission,  but  upon  the  coming  in  of  his  report,  the 
court  rendered  judgment  as  above  stated. 

The  facts  sufficiently  appear  in  the  opinion. 

/.  V.  i).  Heard,  foi  appellant. 
Davis  &  GBrien^  for  respondents. 

Young,  J.:  The  plaintiff's  right  to  recover  the  damages 
allowed  them  by  the  court  below  must  be  tried  by  the  well 
established  rule  that  '^  the  damages  which  a  party  to  a  con- 
tract ought  to  recover  in  respect  of  a  breach  of  it  by  the 
other,  are  such  as  arise  naturally  from  the  breach  itself,  or 
such  as  may  reasonably  be  supposed  to  have  been  con- 
templated by  the  parties,  when  nuiking  the  contract,  as  the 
probable  result  of  the  breach."  Hadley  v.  Bcutendalej  9 
Exch.  341 ;  Squire  v.  W.  U.  Tel.  Co.,  98  Mass.  232 ;  Trw 
v.  Internat.  Tel.  Co.,  60  Maine,  9  ;  Paine  v.  Sherwood^  19 
Minn.  315,  324.  The  damages  must,  moreover,  be  certain, 
both  in  their  nature  and  respect  of  the  cause  from  which 
they  proceed.  They  must  not  be  the  remote,  bat  proxi- 
mate, consequence  of  the  breach  of  contract,  and  most  not 
be  speculative  or  contingent.  Oriffin  v.  Coiner y  16  N.  Y. 
489,  495.  The  plaintiffs,  in  their  complaint,  treat  Ryan's 
dispatch  as  an  offer  to  sell  such  quantity  of  pork  as  they 
might  order,  at  the  price  therein  named,  and  their  own 
message  as  an  acceptance  of  such  offer,  and  an  agreement 
on  their  part  to  take  two  hundred  barrels  at  that  price.  If 
such  were  the  character  of  these  dispatches,  then  the  plaint- 
tiff's  message,  if  seasonably  delivered,  would  have  effected 
a  valid  executory  contract  of  sale,  by  which  Ryan  would  be 
bound  to  furnish  the  pork  contracted  for,  at  the  contract 
price ;  the  case  would  then  be  similar  to  Squire  v.  W.  U. 
Tel.  Co.,  and  T^v^v.  Internat.  Tel.  Co.  [supra),  in  each  of 
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whioh  the  dispatch  negligently  delayed  by  the  company 
was,  and  on  its  face  purported  to  be,  an  acceptance  of  an 
offer  to  sell  specific  merchandise,  and  if  seasonably  deliv- 
ered, would  have  completed  a  sale  by  which  the  property  in 
such  merchandise  would  have  passed  at  once  to  the  plaint- 
iff. In  those  cases,  it  was  lield,  consistently  with  the  rules 
above  stated,  that  the  measure  of  damages  should  be  the 
difference  between  the  price  the  plaintiff  agreed  to  pay  by 
the  delayed  message  and  the  sum  which  the  plaintiff,  using 
due  diligence,  would  have  been  compelled  to  pay,  at  the 
same  place,  in  order  to  purchase  the  same  quantity  of 
similar  goods.  But  neither  Ryan's  dispatch  nor  the  plaint- 
iff's message  will  bear  the  construction  put  upon  it  in  the 
complaint.  The  plaintiffs  had  written  to  Ryan,  inquiring 
if  he  had  any  more  pork  of  certain  kinds,  and  requesting 
him  to  **  telegraph  price  on  receipt  of  this."  Ryan  accord- 
ingly telegraphed  as  follows :  ''  Letter  received.  No  light 
mess  here.  Extra  mess  twenty-eight  seventy-five  (28.75.)" 
Upon  receipt  of  this  dispatch,  the  plaintiffs  sent  this  mes- 
sage, which  the  defendant  neglected  to  deliver  in  due 
season:  '^Dispatch  received.  Will  take  two  hundred 
extra  mess,  price  named."  Ryan's  dispatch  did  not  pur- 
port to  be  an  offer  to  sell  any  quantity  of  pork  whatever, 
Bor  was  the  plaintiffs'  message  an  acceptance  of  any  offer. 
The  seasonable  delivery  of  the  plaintiffs'  message  to  Ryan 
would  not  have  effected  any  contract  binding  him  to  deliver 
to  the  plaintiffs  two  hundred  barrels,  at  the  price  named. 
Ryan's  dispatch  was  rather  (as  seems  to  be  admitted  by  the 
plaintiffs  in  their  printed  argument)  a  quotation  of  the 
market  price  of  pork,  or  perhaps,  a  statement  of  the  price 
at  which  he  held  his  own  pork  ;  and  the  plaintiffs'  message 
was  an  offer  to  take  two  hundred  barrels  at  the  price 
named  —  a  mere  order  for  goods,  which  Ryan  might  accept 
or  reject  at  his  pleasure,  and  until  his  acceptance  no  con- 
tract would  exist  between  the  parties. 

As  the  plaintiffs'  message,  seasonably  delivered,  would 
not  of  itself  have  effected  any  contract  between  themselves 
and  Ryan,  or  secured  to  the  former  the  pork  needed  by 
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them  at  the  price  named,  the  plaintiffs'  failure  to  make  a 
contract  with  Ryan,  and  to  obtain  the  pork,  was  not  the 
direct  and  natural  result  of  the  delay  of  their  message.  It 
was,  therefore,  necessary  for  the  plaintiffs,  in  order  to  con- 
nect their  failure  to  obtain  pork  ordered  at  $28.75  with  the 
defendant's  negligence  in  transmitting  their  message,  to 
aver  and  prove  that  they  would  have  obtained  the  pork  at 
that  price,  had  their  message  been  duly  delivered.  The 
complaint  accordingly  alleges  that,  by  the  defendant's  neg- 
ligence, ''the  plaintiffs  were  prevented  from  making,  and 
did  not  and  could  not  make,  said  contract  with  Ryan,  and 
did  not  obtain  said  pork ;  that  both  said  plaintiffs  and  said 
Ryan  were  willing  and  able  to  make  and  perform  said  con- 
tract, and  would  have  done  so  but  for  the  aforesaid  negli- 
gence and  acts  of  the  defendant."  The  facts  alleged  in  the 
passage  quoted  are  none  of  them  expressly  found  by  the 
referee,  whose  report,  in  addition  to  the  sx>ecial  findings  ol 
fact,  contains  the  following  statement,  clearly  negativing 
these  allegations  of  the  complaint:  '*As  to  all  other  allega- 
tions of  fact  contained  in  the  pleadings  in  said  action,  I  find 
the  same  (except  as  heretofore  stated  in  this  report)  not 
proven."  This  finding  alone  would  be  fatal  to  the  plaintiffs' 
claim ;  for  unless,  upon  the  seasonable  delivery  of  their 
message,  they  would  have  obtained,  at  $28.76,  the  pork 
which  they  were  obliged  afterwards  to  buy  at  $30.00  per 
barrel,  it  is  difficult  to  see  how  they  have  sustained  any  loss 
whatever  from  the  delay  of  the  message.  And  certainly, 
any  loss  they  may  have  suffered  from  the  rise  in  pork  was 
in  no  sense  a  consequence  of  the  defendant's  negligence. 
Since  the  performance  of  its  contract  by  the  defendant 
would  not  have  enabled  them  to  secure  their  pork  at  any 
less  price  than  they  afterwards  paid  for  it,  the  defendant's 
breach  of  contract  left  them  in  no  worse  position  than  they 
would  have  occupied  had  the  contract  been  fully  performed. 
There  is  nothing  in  the  other  findings  of  the  referee  from 
which  it  can  fairly  be  inferred  that  the  seasonable  delivery 
of  the  message  would  have  enabled  the  plaintiffs  to  obtain 
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the  pork  required  by  them  at  any  less  price  than  $30.00  per 
barreL 

Bat  even  if  we  could  presume  from  the  referee's  findings 
that  the  plaintiffs  would  have  obtained  the  pork  at  $28.75, 
had  their  message  not  been  delayed,  and  that,  in  conse- 
quence of  the  delay,  they  have  suffered  the  damage  claimed 
by  them,  there  would  still  be  some  difficulty  in  holding  the 
defendant  liable  for  those  damages.  It  is  alleged  in  the 
complaint  '^that  when  the  plaintiffs  delivered  their  message 
to  the  defendant,  they  informed  the  defendant  of  its  pur- 
I)ort,  and  of  the  object  aforesaid  proposed  to  be  secured  by 
them  by  its  transmittal ;"  but  on  this  point  the  referee  has 
merely  found  that  the  ^^  defendant  was  informed  of  the  con- 
tents and  purport  of  said  message.^'  Taken  in  connection 
with  the  statement  in  the  report  negativing  the  allegations 
not  specifically  found  to  be  true,  this  is  equivalent  to  a  find- 
ing that  the  defendant  had  only  such  information  of  the 
nature  and  object  of  the  message  as  was  afforded  by  the 
message  itself.  The  message  purports  to  relate  to  some 
business  transaction,  the  nature  of  which  is  not  disclosed. 
It  gives  no  intimation  of  the  magnitude  or  importance  of 
the  business  involved,  or  of  the  amount  of  damage  that 
might  result  from  a  delay  in  transmitting  it.  The  company 
might  have  known,  from  the  tenor  of  the  message,  that  it 
related  to  a  purchase  of  goods,  and  was  presumably  of  some 
value;  but  the  message  itself,  ''will  take  200  extra  mess, 
price  named,"  would  hardly  have  informed  the  defendant  of 
the  nature,  quantity,  price  or  value  of  the  goods  which  the 
plaintiffs  offered  to  take.  The  damage  the  plaintiffs  might 
suffer  from  a  rise  in  the  market  price  of  pork,  if  this  mes- 
sage were  not  seasonably  delivered,  could  hardly  have  en- 
tered into  the  contemplation  of  the  defendant,  at  the  time 
it  received  and  undertook  to  transmit  this  message, 
as  a  probable  consequence  of  the  breach  of  its  contract. 
Stevenson  v.  Montr ecU  Tel.  Co.,  16  Upper  Canada  Q.  B.  530, 
Allen's  Telegraph  Cases,  71 ;  Kinghorne  v.  Montreal  Tel. 

Co.,  18  Upper  Canada  Q,  B.  60,   Allen's  Tel.  Cases  98 ;    U. 
Vol.  I— 10. 


-  ■--^-  - 
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Bruno  Beaupr6  and  another  y.  Pacific  &  Atlantic  Tel.  Co. 

8.  Tel.  Co.,  v.O  Oder  sleeve,  29  Md.  232 ;  Baldwin  v.  U.  S, 
Tel  Co.,  45  N.  Y.  744. 

Whether,  in  the  present  case,  the  information  conveyed 
to  the  company  by  the  message  was  sufSicient  to  render  it 
liable  for  any  consequ*^ntial  damages  the  plaintiffs  mi^bt 
have  sustained  from  its  delay,  is  a  question  we  are  not 
required  to  determine ;  but,  considering  the  ma^itade  of 
the  damages  which  may  result  from  mistake  or  delay  in 
transmitting  important  messages  — damages  often  out  of  all 
I)roportion  to  the  price  paid  for  transmission  —  it  is  simple 
justice  to  the  company  that  it  should  not  be  held  liable  for 
such  consequential  damages,  unless  the  character  and  object 
of  the  message  appear  upon  its  face,  or  the  nature  of  the 
risk  assumed  by  the  company  is  made  known  to  it  by  the 
sender. 

The  position  taken  by  the  plaintiffs'  counsel,  that  Ryan 
was  plaintiffs'  broker,  and  that  their  message  was  an  order  to 
him  to  buy  pork  on  their  account,  is  inconsistent  with  the 
findings  of  the  referee.  The  cases  arising  upon  the  delay  of 
messages  sent  by  principals  to  their  agents,  attorneys  and 
brokers  (  U,  8.  Tel.  Co.  v.  Wenger,  65  Penn.  St.  282 ; 
Parks  \.  Alia  Col.  Tel.  Co.,  13  Cal.  422;  Bryant  v.  Am. 
Tel.  Co.,  1  Daly,  575),  ai-e  therefore  not  in  point ;  and  it  is 
unnecessary  to  consider  whether,  in  all  of  these  cases,  the 
facts,  as  stated  in  the  report,  warranted  the  conclasion 
reached  by  the  court. 

But,  while  the  plaintiffs  are  not  entitled  to  consequential 
damages,  the  referee  was  clearly  right  in  allowing  them  to 
recover  the  price  of  the  message.  The  message  was  deliv- 
ered to  the  defendant  on  July  15,  at  6  o'clock  P.  M.,  with 
the  request  to  forward  it  immediately.  So  far  as  appears 
from  the  referee's  report,  the  defendant  might  have  sent  it 
forward  at  any  time  before  the  storm,  which  arose  at  half- 
past  seven  ;  but  no  attempt  was  made  to  send  it  until  the 
next  morning,  and  the  defendant  did  not  transmit  and 
deliver  it  until  the  19th,  and  did  not  inform  the  plaintiffs 
of  the  delay.  Upon  these  facts,  the  referee  was  justificHl  in 
holding,  as  matter  of  law,  that  the  defendant  was  negli- 
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gent  {Derosia  v.  Winona  &  St.  Peter  B.  Co.,  18  Minn.  133 ; 
Pinney  v.  Mrst  Div.  St.  P.  &  P.  R.  Co.,  19  Minn.  261), 
and  the  direct  and  natural  result  to  the  plaintiffs  from  this 
negligence  was  the  loss  of  the  money  paid  by  them  for  the 
transmission  of  the  message,  and  this  sum  they  are  entitled 
to  recover.  Sedgwick  on  Damages  (6th  ed.),  444,  446; 
Baldwin  v.  U.  S.  Tel.  Co.,  45  N.  Y.  744. 

The  judgment  of  the  court  should  be  modified  so  as  to 
c(mform  to  the  report  of  the  referee. 


NoTB.— This  case  is  cited  in  the  following  cases,  post :  Daniel  ▼.  W.  U, 
Tel.  Co. ;  Daughtry  v.  Am.  Un.  Tel.  Co. ;  Maekay  ▼.  W.  U.  Tel,  Co. ; 
W.  U.  Tel.  Co.  V.  Martin. 

For  other  casee,  see  Index,  title  **  Damages." 

Also,  cases  mentioned  in  note  to  Hibhard  v.  W.  U.  Co.^  ante,  p.  69. 


Bank  of  New  Orleans  v.  Western  Union  Telegraph 

Company. 

Supreme  Court  of  Louisiana,  January,  1876. 

(27  La.  An.  49.) 
Ebronbous  information  under  oontract. 

A  telegraph  company  bound  by  contract  to  convey  correct  information 
cannot  excuse  itself  by  showing  that  its  own  source  of  information  was 
defectiye. 

Action  for  damages.     Appeal  by  defendant  below. 

A.  &  W.  Voorhies,  for  plalntiflfs  and  appellees. 
Semmes  &  Mott,  for  defendant  and  appellant. 

Wyly,   J. :    The   defendants,   who  were   employed   to 
furnish  the  plaintiffs  with  daily  reports,   indicating  the 
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Suctuations  of  the  money  market  of  New  York,  delivered 
a.  telegram  to  them  on  the  second  of  November,  1869, 
reporting  gold  at  12  M.,  at  128  5-8,  whereas  the  true  rate  of 
^Id  at  New  York  at  that  hour  was  127  5-8. 

The  plaintiffs,  alleging  that  they  were  induced  by  this 
telegram  to  buy  foreign  exchange  to  the  amount  of  $173,- 
316.15,  sue  the  defendants  for  $1,738.16,  the  amount  of  loss 
:hey  sustained  by  said  purchase,  by  reason  of  the  erroneous 
report  in  said  telegram  rating  gold  at  one  per  cent,  higher 
3han  it  was  in  New  York  at  that  day  and  hour.  The  court 
^ve  judgment  for  plaintiffs  for  the  amount  prayed  for,  and 
:he  defendants  appeal. 

There  is  no  controversy  as  to  the  facts,  the  allegations  of 
;he  plaintiffs  being  fully  proved. 

The  defendants,  however,  contend  that  the  error  in  the 
telegram  was  owing  to  no  fault  of  theirs ;  that  the  infor- 
nation  conveyed  in  the  telegram  was  taken  from  the 
ndicator  of  the  Gold  Stock  Company  of  New  York,  a 
corporation  distinct  from  the  defendants,  and  the  error 
>ccurred  in  the  working  of  the  indicator.  It  is  true  the 
jrror  resulted  from  a  defect  in  the  working  of  the  indicator 
)f  the  Gold  Stock  Company,  placed  for  convenience  in  the 
)ffice  of  the  defendants  in  New  York ;  but  this  did  not 
exonerate  them  from  liability,  because  by  their  contract 
hey  were  bound  to  convey  to  the  plaintiffs  correct  informa- 
ion,  which  they  could  have  obtained  without  relying  on 
he  indicator. 

Failing  to  comply  with  their  contract,  the  defendants 
onveyed  to  the  plaintiffs  incorrect  information,  whereby 
hey  sustained  the  loss  complained  of. 

JudgToent  affirmed. 


Note. — ^This  case  is  cited  in  the  following  cases,  post :  Daughtry  ▼•  ^m. 
7n.  Tel  Co. :   Smith  v.  W,  U,  Tel  Co, 
See  Turner  v.  Hawkeye  Tel.  Co,,  post 
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The  Western  Union  Telegraph  Company  v.  The  City 

OF  Richmond. 

Supreme  Court  of  Appeals  of  Virginia^  March  18, 187S. 

(36  Grattan,  1.) 

POWSB  OF  OITT  TO  IlfPOSB  U0BN8B  FEE  ON  TBLBGRAPH  OOMPUniS. 

That  proTision  of  the  charter  of  the  city  of  Richmond,  which  anthoriEee 
the  city  council  to  raise  money  by  taxee  and  assessments  to  defray 
current  expenses,  g^ves  the  power  to  grant  or  refuse  licenses  to  telegraph 
companies ;  and  does  not  violate  either  the  State  stotute  providing  that 
only  one  license  shall  be  required  of  a  telegraph  company,  or  the  clause 
of  the  Constitution  of  the  United  Stotes  which  gives  Congress  the  power 
to  regulate  commerce  among  the  Stetes,  or  the  ''Post-roads  Act"  of 
Congress. 

F.  L.  Smithy  for  the  appellant. 

J.  V.  H.  Daniel  and  L.  Page,  for  the  appellee. 

Staples,  J.,  delivered  the  opinion  of  the  court : 
The  charter  of  the  city  of  Richmond  authorizes  the  city 
council  to  raise  annually,  by  taxes  and  assessments,  such 
sums  of  money  as  they  shall  deem  necessary  to  defray  the 
expenses  of  the  same,  and  in  such  manner  as  they  shall 
deem  expedient,  in  accordance  with  the  laws  of  the  State 
and  of  the  United  States. 

In  the  execution  of  the  powers  thus  confided  to  them, 
the  city  counsel  may  grant  licenses  or  refuse  them.  They 
may  require  taxes  to  be  paid  on  such  licenses  to  agents  of 
insurance  companies,  and  all  business  which  cannot  be 
reached  by  the  ad  valorem  system.  Acts  of  1869-70,  page 
188,  sees.  69  and  70.  In  the  case  of  Otdd  &  Carrington  v. 
City  of  Hichmondj  23  Gratt.  464,  this  court  construed 
these  provisions  as  conferring  upon  the  city  council  the 
general  power  of  taxation,  except  only  as  it  may  be  limited 
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y  the  laws  of  the  State  or  of  the  United  States,  and 
iclnding  all  persons  and  subjects  of  taxation.  It  was  aLK> 
irther  held,  that  the  mode  of  assessment  adopted  by  the 
ity  council  with  reference  to  attorneys  at  law  was  sos- 
uned  by  the  charter  and  by  the  Constitution. 
The  plan  adopted  by  the  city  council  in  assessing  tele- 
raph  companies  is  substantially  the  same  as  that  pursued 
rith  reference  to  attorneys  at  law.  They  are  divided  into 
3ur  classes,  and  required  to  pay  a  license  tax  graduated 
ythe  character  of  the  business  done  by  the  company. 
*he  plaintiffs  are  placed  in  the  third  class,  and  are  sub- 
3cted  to  a  license  tax  of  one  hundred  and  twenty-five 
ollars.  The  authority  of  the  city  council  in  the  premises, 
nd  the  validity  of  the  assessment,  must  therefore  be  con- 
idered  as  adjudicated  and  settled  by  the  decision  of  this 
ourt.  It  is  said,  however,  that  the  ordinance  of  the  city 
nly  applies  to  '^x^rsonsor  firms,"  and  not  to  chartered 
ompanies.  It  is  very  true  that  the  twelfth  section  speaks 
f  ''persons  or  firms  "  only,  but  the  eighth  section  expressly 
lentions  ''telegraph  companies;"  and  it  is  very  clear  it 
^as  the  intention  to  include  all  telegraph  companies, 
irhether  incorporated  or  not.  The  sections  construed 
ogether  plainly  show  that,  in  using  the  words  '^persons  or 
irms"  in  the  city  ordinance,  the  council  designed  to 
mbrace  chartered  companies  as  well  as  individuals.  And 
his  is  sanctioned  by  practice  and  the  decisions  of  the 
ourts.  In  Baltimore  &  Ohio  H.  H.  Co.  v.  OaUahu^s 
;dmV,  12  Gratt.  655,  663,  Judge  Allen  said :  '*  Corpora- 
ions  are  to  be  deemed  and  taken  as  persons,  when  the  oir- 
umstances  in  which  they  are  placed  are  identical  with 
hose  of  natural  persons  expressly  included  in  a  statute. 

Another  ground  taken  by  the  plaintiffs  is,  that  the  act 
•f  March  15,  1872,  provides  that  but  one  license  shall  be 
equired  of  a  telegraph  company,  upon  the  issuing  of  which, 
he  company's  messages  may  be  transmitted  through  any 
iounty  or  corporation  of  the  State ;  and  that  the  city  of 
IJchmond  lias  no  power,   in  violation  of   this  exclusive 
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grant,  to  require  another  license  and  impose  another  tax 
npon  the  business  of  the  company. 

It  is  very  clear,  however,  that  the  act  of  March  15, 1872, 
refers  only  to  State  taxation  and  revenue.  The  object 
of  that  act  was,  no  doubt,  to  relieve  telegraph  com- 
panies from  the  payment  of  a  tax  for  each  office  and  place 
of  business,  and  to  authorize  the  transmission  of  messages 
throughout  the  State,  under  one  license,  and  upon  the  pay- 
ment of  a  single  tax.  It  was  not  intended  to  interfere  with 
municipal  corporations  in  the  exercise  of  powers  of  taxa- 
tion conferred  by  their  charters,  or  to  strip  them  of  valuable 
revenues  derived  from  companies  and  individuals  carrying 
on  business  within  the  corporate  limits,  and  under  the  pro- 
tection of  the  corporate  government.  This  subject  was  care- 
fully considered  in  the  case  of  Humphreys,  <6c.,  v.  Norfolk 
City^  decided  by  this  court  at  the  spring  term,  1874  ;  and 
to  that  case  reference  is  made.    25  Gratt.  97. 

For  these  reasons  the  tax  in  this  case  must  be  held  to  be 
valid,  so  far  as  the  Constitution  and  laws  of  the  State  are 
involved. 

The  only  question  remainiug  for  consideration  is,  whether 
the  tax  is  in  violation  of  any  provision  of  the  Constitution  of 
the  United  States,  or  of  any  rights  and  privileges  conferred 
ux)on  plaintiffs  by  act  of  Congress. 

It  is  insisted  that  the  action  of  the  city  council,  in  requir- 
ing the  license,  is  repugnant  to  that  clause  of  the  Constitu- 
tion of  the  United  States  which  gives  to  Congress  the  power 
to  regulate  commerce  among  the  States. 

The  argument  of  the  learned  counsel  ux>on  this  point, 
briefly  stated,  is,  that  commerce  is  not  merely  traffic ;  it  is 
something  more,  it  is  intercourse  ;  and  intercourse  includes 
all  the  means  by  which  commerce  is  carried  on  among  the 
several  States ;  that  telegraph  communication  is  an  impor- 
tant branch  of  commercial  intercourse  ;  and  if  Virginia  may 
imi)ose  a  tax  upon  those  companies,  so  may  every  other 
State  penetrated  by  their  lines  ;  and  thus  the  whole  system  of 
telegraph  communication  may  be  destroyed  by  oppressive 
burdens  in  the  form  of  taxation. 


162  AMERICAN  ELECTRICAL  CASES. 

The  Westorn  Union  Teleg^raph  Co.  ▼.  The  City  of  Riohmond. 


This  proposition  applies  as  well  to  States  as  to  munici- 
palities ;  and  if  the  power  of  taxation  is  denied  in  one 
case,  it  is  in  the  other.  The  qaestion  is/therefore,  a  grave 
one,  as  well  by  reason  of  the  principle  as  the  amoant 
involved. 

The  power  of  taxation,  as  universally  conceded,  is  inher- 
ent in  every  sovereignty,  and  no  constitutional  government 
can  exist  without  it.  It  extends  to  every  person^  to  every 
trade  and  occupation,  and  every  species  of  proi)erty.  It  is 
as  essential  to  the  States  as  to  the  Federal  government.  If 
it  is  important  that  the  agencies  of  the  Federal  government 
shall  be  excepted  from  the  taxing  power  of  the  States,  it  is 
eqdally  necessary  that  those  of  the  latter  shall  be  main- 
tained in  undiminished  force  and  vigor.  In  Osborne  v. 
Mobile,  16  Wall.  U.  S.  R.  479,  481,  Chief  Justice  Chase 
said  :  ''  It  is  as  imx)ortant  to  leave  the  rightful  powers  of 
taxation  unimpaired  in  the  States  as  to  maintain  the  jxiwen 
ot  the  Federal  government  in  their  integrity.'*  The 
difficulty  of  drawing  the  line  between  the  commercial  power 
:>f  the  Union  and  the  taxing  power  of  the  States,  is  univer- 
sally conceded.  Clearly  no  law  of  the  States,  much  less  the 
sxercise  of  this  taxing  power,  ought  to  be  declared  invalid 
upon  any  mere  speculative,  indirect  and  contingent  gronnd. 
The  repugnancy  to  the  Constitution  of  the  United  States 
jught  to  be  immediate,  direct,  and  beyond  all  question. 

If  we  assume  that  commerce  means  intercourse,  as  it 
:;learly  does,  and  that  intercourse  includes  all  the  instm- 
mentalities  by  which  commerce  is  carried  on  between  the 
States,  there  is  scarce  an  avocation  in  the  State  engaged  in  for- 
eign trade  and  traffic  which  may  not  be  brought  within  the 
influence  of  the  Constitutional  inhibition.  It  will  be  oon- 
ceded  that  a  State  may  tnx  a  ship  of  one  of  its  citizens  engaged 
in  the  transi^ortatioii  of  foreign  merchandise  or  passengers 
to  and  from  the  State;  although  it  cannot  tax  the  passengers 
or  the  merchandise.  The  reason  is,  tliat  the  ship  is  not  com- 
merce, but  a  mere  instrument  of  commerce,  ffaps  v.  The 
Pacific  Mail  Steamship  Co.,  17  How.  U.  S.  R.  696. 

And  so  it  has  been  held,  that  a  license  tax  upon  per- 
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sons  engaged  in  baying  and  selling  foreign  bills  of  ex- 
change is  not  repugnant  to  the  Constitution  of  the  United 
States.  Nathan  v.  Louisiana^  8  How.  U.  S.  B.  79.  Such 
persons  are  not  engaged  in  commerce,  but  simply  in  supply- 
ing an  instrument  of  commerce.  The  court  say:  **They 
are  less  connected  with  it  than  the  ship  builder,  without 
whose  labor  foreign  commerce  cannot  be  carried  on ;  and 
yet  the  business  of  ship  building  may  be  taxed  as  the  exer- 
cise of  any  other  mechanical  art.  No  one  can  claim  an 
exemption  from  a  general  tax  on  his  business  within  the 
State,  on  the  ground  that  the  products  sold  may  be  used  in 
commerce.'' 

In  PavZ  V.  Virginia,  8  Wall.  U.  S.  R.  168,  it  was  decided 
that  the  issuing  of  a  policy  of  insurance  is  not  a  transaction 
of  commerce  within  the  meaning  of  the  Constitution,  though 
the  parties  be  domiciled  in  different  States.  The  court  say 
these  contracts  are  not  articles  of  commerce  in  any  proper 
meaning  of  the  word.  They  are  not  subjects  of  trade  and 
barter  offered  in  the  market,  as  something  having  an  exist- 
ence and  value  independent  of  the  parties  to  them.  They 
are  not  commodities  to  be  shipped  or  forwarded  from  one 
State  to  another,  and  then  put  up  for  sale. 

The  learned  counsel  for  the  plaintiffs  cites  the  case  of 
Vrandall  v.  Neoada^  6  Wall.  U.  S.  R.  36,  in  which  the 
Supreme  Court  held  a  statute  of  Nevada  unconstitutional 
which  imposed  a  tax  upon  every  passenger  leaving  the 
State.  This,  however,  was  not  upon  the  ground  that  such 
a  tax  is  '  ^  a  regulation  of  commerce,  or  even  repugnant  to  any 
express  provision  of  the  Constitution,  but  upon  the  broad 
principle  that  the  Federal  government  had  the  right  to  call  to 
the  capital  of  the  Union  any  and  all  of  its  citizens  to  aid  in  the 
military  or  civil  service  of  the  country ;  and  every  citizen 
from  the  most  remote  States  or  territories  is  entitled  to  free 
access  to  all  the  great  departments  of  the  government,  ex- 
ecutive, legislative  and  judicial ;  and  this  right  cannot  be 
made  dependent  upon  the  pleasure  of  a  State  over  whose 
territory  they  must  pass  in  the  exercise  of  such  right.  And 
if  the  principle  should  be  admitted  at  all,  it  might  be  car- 
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ried  to  the  extent  of  an  entire  prohibition."  An  attempt 
was  made  by  the  counsel,  who  argued  the  case,  to  show  that 
the  tax  was  upon  the  business  of  the  carrier  who  traJisi)ort8 
the  passengers,  graduated  by  the  amount  of  the  business 
done.  The  court  say,  however,  it  w^as  plainly  a  tax  upon 
the  passenger,  and  the  officers  and  agents  of  the  companies 
were  mere  collectors  of  the  tax.  It  was  this  featore,  and 
this  alone,  which  rendered  the  tax  inconsistent  with  the 
rights  belonging  to  citizens  of  the  different  States,  and  with 
the  objects  the  Union  was  intended  to  attain. 

The  case  of  State  Freight  Tax,  16  Wall.  U.  S.  R.  286,  is 
much  relied  on  by  the  counsel  for  the  plaintiffs.  There  the 
Supreme  Court  held  that  a  statute  imposing  a  tax  upon 
freight  taken  up  within  the  State  and  carried  out  of  it,  or 
taken  up  without  and  brought  within  the  State,  is  repug- 
nant to  the  clause  of  the  Constitution  giving  to  Congress 
the  power  to  regulate  commerce.  The  reason  assigned  is, 
that  the  tax  was  not  upon  the  companies,  nor  their  fran- 
chises, property  or  business,  but  upon  the  freight,  or  upon 
the  consignor  or  consignee,  and  w\is  so  intended,  and  the 
company  required  to  pay  a  mere  toll  gatherer.  And  inas- 
much as  the  transportation  of  freight,  for  the  purpose  of 
exchange  or  sale,  is  a  cotistituent  of  commerce,  a  tax  upon 
freight  is  necessarily  a  regulation  of  commerce. 

In  the  case  of  State  Tax  on  Railway  Oross  JReceipts^ 
reported  also  in  15  Wall.  U.  S.  R.  284,  the  Supreme  Court 
su:slains  a  Pennsylvania  statute  imposing  a  tax  upon  the 
gross  receipts  of  railroad  companies,  although  these  receipts 
are  made  up  in  part  of  freights  received  for  transportation 
of  merchandise  to  and  from  the  State  into  other  States. 
This  case  is  plainly  distinguishable  from  the  one  last  cited. 
In  the  first,  as  has  been  seen,  the  tax  was  upon  transporta- 
tion, and  the  railroad  company  a  mere  agency  for  its  col- 
lection. In  the  second,  the  tax  was  upon  the  company, 
measured  in  amount  by  the  extent  of  its  business,  or  the 
degree  to  which  its  franchise  was  exercised.  It  was  con- 
ceded that  the  ultimate  effect  of  the  tax  would  be  to  in- 
crease the  cost  of  transportation,  and  therefore  to  affect 
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commerce  itself.  Nevertheless,  it  was  not  a  tax  upon  com- 
merce, any  more  than  a  tax  upon  a  railroad  or  stage  coach 
is  a  tax  upon  transportation,  or  a  tax  upon  attorneys  con- 
stitutes a  tax  ui)on  clients. 

The  court  further  say,  in  effect,  it  is  not  everything  that 
affects  commerce  that  amounts  to  a  regulation  of  it  within 
the  meaning  of  the  Constitution."  The  States  have  authority 
to  tax  the  estate,  real  and  personal,  of  all  their  corporations, 
including  carrying  companies,  precisely  as  they  may  tax 
similar  prox>erty  when  belonging  to  natural  persons.  Such 
taxation  may  be  laid  on  valuation  or  may  be  an  excise ;  it 
may  be  a  graduated  contribution,  proportioned  to  the  value 
of  the  privileges  granted,  or  to  the  extent  of  their  exercise, 
or  to  the  results  of  such  exercise.  Such  a  power  is  essential 
to  the  healthy  exercise  of  the  State  governments,  and  the 
Federal  Constitution  ought  not  to  be  so  construed  as  to 
impair,  much  less  to  destroy,  anything  that  is  necessary  to 
their  efficient  exercise. 

These  cases  show  the  great  difficulty  encountered  by  the 
Supreme  Court  of  the  United  States  iu  dealing  with  this 
perplexing  subject.  They  further  show,  I  tliink,  the  anxiety 
of  that  court  to  preserve  unimpaired  the  taxing  powers  of 
the  States,  so  far  as  it  can  be  done  consistently  with  the 
paramount  obligations  of  the  Federal  Constitution.  And 
although  these  decisions  cannot  perhaps  be  always  harmon- 
ized, and  the  learned  judges  have  been  unanimous  in  but 
few  of  them,  yet  they  certainly  affirm  the  proposition  that 
it  is  competent  for  a  State  to  impose  a  tax  upon  individuals 
or  corporations  within  its  territory ;  and  such  tax,  if  it  does 
not  discriminate  against  non-residents  or  the  product  of 
other  States,  may  be  upon  the  property,  or  the  franchises, 
or  the  business,  of  the  individual  or  corporation ;  and  its 
validity  is  not  at  all  affected  by  the  consideration  that  the 
party  is  engaged  in  foreign  as  well  as  domestic  trade  and 
traffic.  Society  for  Savings  v.  CoUe^  6  Wall.  U.  S.  R.  594 ; 
Woodruff  V.  Parham,  8  Wall.  U.  S.  R.  123  ;  Hinson  v. 
LoU,  ibid,  148. 

In  Hinson  v.  Lott^  8  Wall.  U.  S.  R.  148,  the  Supreme 
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Court  sustained  a  law  of  Alabama  requiring  every  dealer  in 
spirituous  liquors  introducing  liquor  into  tlie  State  for  sale 
to  pay  a  tax  per  gallon  before  offering  the  same  for  sale 
within  the  limits  of  the  State.  Mr.  Justice  MiLLEB,in 
delivering  the  opinion  of  the  court,  said :  ^^  If  this  was  the 
only  tax  it  would  constitute  an  unjust  discrimination 
against  the  products  of  other  States  in  favor  of  those  of 
Alabama,  and  might  be  so  laid  as  to  amount  to  an  absolute 
prohibition  ;  but  it  appeared  there  was  another  tax  of  like 
amount  upon  all  spirits  manufactured  in  the  State.  Inas- 
much, therefore,  as  the  law  merely  subjected  foreign 
articles  to  the  same  rate  of  taxation  as  applied  to  domestic, 
it  was  not  an  attempt  to  regulate  commerce,  but  an  appro- 
priate and  legitimate  exercise  of  the  taxing  power  of  the 
States." 

These  decisions  of  the  Supreme  Court  have  a  direct  appli- 
cation to  the  case  under  consideration.  In  the  first  place, 
it  will  be  observed  that  the  ordinance  of  the  city  of  Rich- 
mond makes  no  discrimination  in  favor  of  or  againsi  any 
express  company.  The  tax  is  alike  upon  all,  graduated  by 
the  extent  of  the  business.  In  the  next  place,  the  tax  is 
not  upon  the  telegraph  message  or  communication,  but  apon 
the  company,  measured  by  the  business  in  the  corporate 
limits.  The  effect  of  the  tax  may  be  to  increase  to  some 
extent  the  expense  of  telegraph  communication.  It  is  very 
probable  that  the  rates  of  telegraphing  are  established  by 
general  arrangement  among  all  the  companies,  whether 
incorporated  here  or  abroad,  and  it  may  be  that  these  rates 
are  fixed  with  reference  to  State  and  municipal  taxation  as 
to  other  necessary  expenses.  But  the  same  thing  is  true  as 
respects  railroad  companies  engaged  in  the  transportation 
of  passengers  and  freight  and  domestic  goods.  A  tax  upon 
them  is  indirectly  a  tax  upon  such  transportation.  But  no 
one  ever  questioned  the  constitutional  power  of  a  State  to  lay 
a  tax  upon  its  railroad  companies. 

The  same  principle  applies  to  express  companies  incor- 
porated under  the  laws  of  one  State,  establishing  its  offices 
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in  other  States,  and  engaged  in  the  transmission  of  matter 
internal  and  external. 

In  Osborne  v.  Mobile,  16  Wall.  U.  S.  R.  479,  the  Supreme 
Court  say,  although  the  ultimate  effect  of  the  tax  may  be 
to  increase  the  cost  of  transportation,  it  is  within  the  gen- 
eral authority  of  the  State  to  tax  persons,  prox>erty,  business 
or  occupations  within  the  State. 

The  mistake  made  in  all  this  class  of  cases  is  in  failing 
to  distinguish  between  commerce  itself  and  what  may  be 
termed  a  mere  instrument  of  commerce.  Telegraphic  com- 
munication is  not  commerce ;  '^  it  is  not  a  subject  of  trade 
and  barter  offered  in  market  as  something  having  an  exist- 
ence and  value  independent  of  the  parties  to  them."  It  is 
not  an  intercourse  —  though  it  may  be,  and  doubtless  is,  an 
important  and  valuable  instrument  or  agency  by  which 
intercourse  is  carried  on  between  the  different  parts  of  the 
country.  It  cannot  be  said,  however,  that  this  intercourse 
is  purely  of  a  national  character,  affecting  the  commercial 
interests  of  all  the  States,  and  therefore  requiring  exclusive 
legislation  by  Congress.  Conceding  that  Congress  may  reg- 
ulate the  telegraphic  business  of  the  country,  it  has  not 
done  so ;  and  in  the  absence  of  any  such  legislation  on  the 
subject,  there  is  no  valid  objection  to  a  system  of  State  taxa- 
tion upon  these  companies  in  return  for  the  protection  they 
receive.  They  are  incorporated  under  State  laws,  controlled 
by  State  regulations  and  protected  by  State  authority.  It 
is  true,  they  are  engaged  in  transmitting  government  mes- 
sages at  rates  fixed  by  the  Postmaster-General ;  but  the  rail- 
roads perform  duties  of  a  similar  character  in  carrying  the 
mail ;  so  also  the  stage  coaches.  They  are  all  subjects  of 
State  regulation,  and  are  therefore  necessarily  liable  to  State 
taxation.  The  contract  with  the  government  for  the  transmis- 
sion of  its  messages  is  in  no  just  sense  a  regulation  of  com- 
merce. These  terms,  'Ho  regulate  commerce,"  are  well 
understood  to  mean  the  power  to  prescribe  the  rules  by  which 
commerce  is  to  be  governed.  Hay  on  Com.  §  1061.  The 
very  fact  that  Congress  has  undertaken  neither  to  exclude 
State  taxation,  nor  to  prescribe  any  regulations  for  the  vari- 
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ous  telegraph  companies,  indicates  very  clearly  that  the 
whole  subject  was  intended  to  be  left  to  the  States  under 
whose  laws  they  are  incorporated. 

Another  ground  taken  by  the  plaintiff  is,  that  the  com- 
pany is  an  important  agency  of  the  Federal  government  in 
the  management  of  public  affairs,  and  as  such  no  State  or 
municipal  corporation  is  authorized  to  imi)ose  a  license  tax 
upon  its  business,  whereby  the  operations  of  the  govern- 
ment may  be  impaired  or  obstructed.  This  view  is  based 
mainly  upon  the  provisions  of  the  act  of  Congress  of  the 
24th  of  July,  1866.  This  act  authorizes  any  telegraph  com- 
pany, organized  under  the  laws  of  any  State,  to  constmct 
lines  of  telegraph  over  any  portion  of  the  public  domain, 
along  any  of  the  military  or  post-roads,  and  across  any  of 
the  navigable  waters  of  the  United  States. 

Authority  is  also  given  them  to  take  from  the  public 
lands  any  material  needful  in  the  construction  and  operation 
of  their  lines  of  telegraph,  and  also  to  appropriate  any  por- 
tion of  the  public  lands  for  their  stations,  not  exceeding 
forty  acres  for  each  station.  The  act  further  provides,  that 
communications  of  the  government,  its  officers  and  agents, 
shall  have  priority  over  all  others  in  their  transmission  over 
the  lines,  at  rates  fixed  by  the  Postmaster-GFeneral.  The 
provisions  of  this  act  were  accepted  by  the  plaiutifEs,  and 
the  terms  of  government  communication  fixed  accordingly 
by  the  Postmaster-General,  and  agreed  to  by  the  company. 
It  is  argued,  that  if  the  State  or  any  of  its  municipiditieB 
may  impose  a  tax  upon,  or  require  a  license  of  this  com- 
pany, tbey  may  impose  it  to  any  extent,  and  the  effect  may 
be  to  deprive  the  company  altogether  of  the  power  to  serve 
the  government,  oi*,  at  any  rate,  to  impair  its  efficiency. 

It  is  very  clear  that  the  States  are  prohibited  from  taxing 
either  the  property  of  the  Federal  government  or  the  instru- 
mentalities b}''  which  its  powers  are  carried  into  execution. 
This  doctrine  is  well  settled,  and  no  one  doubts  its  applica- 
tion to  public  corporations  or  other  agencies  created  by  the 
Federal  government  for  carrying  into  execution  national 
objects  and  purposes.    But  none  of  the  cases  have  gone  so 
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far  as  to  affiim,  that  because  the  Federal  government  enters 
into  a  contract  with  a  corporation  or  a  natural  person  to 
perform  certain  services,  this  operates  as  an  exemption  from 
all  State  taxation.  Can  it  be  that  a  railroad  company,  by 
entering  into  an  arrangement  with  the  Postmaster-General  to 
carry  the  mails,  can  escape  the  payment  of  its  just  public  dues 
upon  the  pretext  that  its  capacity  to  serve  the  Federal 
government  may  be  thereby  impaired.  Chief  Justice 
Marshall,  in  Osborne  v.  United  States  Bwrik^  9  Wheat.  R. 
738-860,  has  given  a  complete  answer  to  that  question.  In 
that  case  it  was  argued,  that  the  tax  imposed  upon  the  Bank 
of  the  United  States  by  the  legislature  was  constitutional, 
because  the  bank  was  established  for  private  benefit,  and 
was  founded  upon  contract  between  individuals  having 
private  trade  and  private  interest  for  its  great  and  principal 
object.  The  chief  justice  said  if  these  premises  were  true, 
the  conclusion  would  then  be  inevitable.  A  private  corpo- 
ration engaged  in  its  own  business  with  its  own  views  would 
certainly  be  subject  to  the  taxing  power  of  the  State,  as  any 
individual  would  be,  and  the  casual  circumstance  of  its 
being  employed  by  the  government  in  the  transaction  of  its 
fiscal  affairs  would  no  more  exempt  its  private  business 
from  the  operation  of  that  power  than  it  would  exempt  the 
private  business  of  any  individual  employed  in  the  same 
manner.  But  the  premises  are  not  true.  The  bank  is  a 
public  corporation,  created  for  public  and  national  pur- 
poses. It  is  not  an  instrument  which  the  government  found 
ready  made,  and  has  supposed  to  be  adapted  to  its  purposes, 
but  one  which  was  created  in  the  form  in  which  it  now 
appears,  for  national  purposes  only. 

The  very  reverse  of  all  this  is  the  status  of  this  company. 
It  was  not  created  by  the  Federal  government.  It  was  not 
organized  under  any  act  of  Congress,  but  under  the  laws  of 
the  State  of  New  York.  It  is  a  private  corporation,  created 
for  individual  benefit  and  for  the  benefit  of  the  private 
stockholders  carrying  on  business  here  under  the  authority 
of  Virginia  statutes,  and  protected  in  its  franchises  and  the 
enjoyment  of  it/S  property  by  State  laws  and    the  police 
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power  of  the  city  government.  The  Federal  government 
granted  it  certain  privileges  in  consideration  of  the 
formance  of  certain  services,  at  certain  specified  rata 
compensation.  But  the  government  has  no  interest  J 
and  no  concern  with  it,  any  farther  than  the  performan 
these  services.  So  long  as  these  are  not  interfered  witl 
the  regulations  of  the  States,  it  is  no  concern  of  the  Fee 
government  whether  a  tax  is  imposed  at  all,  or  whethei 
upon  the  property  or  the  franchise  or  the  business  of 
company.  It  is  not  pretended,  there  is  not  even  a  sn{ 
tion,  that  the  tax  prevents  the  transmission  of  the  go\ 
ment  messages,  or  that  it  impairs  in  the  slightest  de{ 
the  capacity  of  the  company  for  the  fulfillment  of 
obligations.  Exemption  from  all  State  or  municipal  t 
tion  might  with  the  same  propriety  be  claimed  by  all 
road  companies,  express  companies,  and  otliers  engage 
the  transportation  of  mail  matter,  upon  the  ground  that 
taxation  may  tend  to  prevent  the  performance  of  the 
tract,  or  at  least  to  impair  the  efficiency  of  those  agenci 
the  discharge  of  their  duties. 

The  decisions  of  the  Supreme  Court  of  the  United  S 
do  not  give  the  least  countenance  to  any  such  preteni 
They  establish  the  contrary  doctrine.  One  of  these 
case  of  National  Bank  v.  Commonwealth^  9  Wall.  U.  5 
353,  will  show  the  manifest  disinclination  of  the  cou] 
extend  this  doctrine  of  exemption  from  State  taxa 

In  that  case  it  was  conceded  that  the  Legislatui 
Kentucky  might  tax  the  stockholders  upon  the  shares 
by  them  in  the  national  banks ;  but  it  was  insisted  th 
much  of  the  act  as  required  the  banks  to  pay  such  tax 
invalid,  because  the  banks,  being  instrumentalities  ol 
Federal  government,  are  beyond  the  reach  of  State  leg 
tion.  This  view,  however,  did  not  prevail.  The  Sup 
Court  declared  that  the  doctrine  of  exemption  of  Fe< 
agencies  from  State  taxation  had  its  just  limitation,  a 
tation  growing  out  of  the  necessity  in  which  it  is  fouu 
This  limitation  is,  that  these  agencies  are  only  exem 
from  State  legislation,  so  far  as  that  legislation  may  i 
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iere  with  or  impair  their  efficiency  in  performing  the  func- 
tions by  which  they  are  designed  to  serve  the  Federal 
government.  Any  other  rule  would  convert  a  principle 
founded  alone  in  the  necessity  of  securing  to  the  govern- 
ment the  means  of  exercising  its  legitimate  i)owers,  into  an 
unaathorized  and  unjustifiable  invasion  of  the  rights  of  the 
States.  The  banks  are  subject  to  the  laws  of  the  Slates^  and 
are  governed  in  their  daily  course  of  business  far  more  by  the 
laws  of  the  State  than  of  the  nation.  Their  contracts  are 
governed  and  construed  by  State  laws.  Their  acquisition 
and  transfer  of  property,  their  right  to  collect  their  debts, 
and  their  liability  to  be  sued  for  debts,  are  all  based  on 
State  laws.  It  is  only  when  the  State  law  incapacitates  the 
banks  from  discharging  their  duties  to  the  government  that  it 
becomes  unconstitutional.  We  do  not  perceive  the  remotest 
probability  of  this  in  their  being  required  to  pay  ihe  tax 
which  their  stockholders  owe  to  the  State  for  the  shares  of 
the  capital  stock  when  the  laws  of  the  Federal  government 
authorize  the  same. 

In  Thomson  v.  The  Pacific  Railroad^  9  Wall.  U.  S.  R. 
679,  the  same  doctrines  are  still  more  strongly  stated.  In 
that  case  the  question  was  as  to  the  validity  of  a  tax 
imposed  by  the  legislature  of  Kansas  upon  the  railroad  and 
telegraph  property  of  the  Union  Pacific  Railway  Company. 
Exemption  from  this  taxation  was  claimed  upon  the 
ground,  that  although  the  company  was  incorporated  under 
the  laws  of  Kansas,  Congress  had  granted  it  lands  and  sub- 
sidies to  a  large  amount,  in  consideration  of  which  the 
company  had  executed  a  mortgage  upon  its  property  for 
the  payment  of  five  per  cent,  of  its  net  gains,  and  had 
agreed  to  render  services  also  in  the  transmission  of 
messages,  in  the  transportation  of  mails,  troops,  munitions, 
and  other  property  at  reasonable  rates  of  compensation ; 
and  it  was  insisted  that  the  effect  of  the  tax  would  be  to 
impede  and  embarrass  the  company  in  the  performance  of 
these  services  as  an  agency  of  the  government.  Chief 
Justice  Chase,  in  delivering  the  opinion  of  the  court,  dwelt 

at  some  length  upon  the  distinction  between  a  corporation 
VOL.  I— 11. 
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created  by  the  Federal  government  for  national  purposes, 
and  corporations  deriving  their  existence  and  exercising 
their  franchises  under  authority  of  State  laws,  but  employed 
by  the  national  government  for  certain  duties  and  services. 
As  to  the  latter,  while  Congress  may  exempt  them  from 
any  State  taxation,  which  will  really  prevent  or  impede 
such  services,  yet  in  the  absence  of  legislation  by  Congress 
to  indicate  that  exemption  is  deemed  essential  to  the  per- 
formance of  the  governmental  services,  it  cannot  be  claimed 
upon  the  mere  ground  that  the  corporation  is  employed  as 
an  agency  of  the  government. 

It  is  true  that  the  tax  in  this  case  was  upon  the  property 
of  the  railroad  company ;  and  the  learned  counsel  seems  to 
suppose  there  is  a  material  distinction  between  such  a  tax 
and  a  tax  upon  the  business  of  a  corporation.  But  the 
reasoning  of  the  court  does  not  justify  any  sach  distinctioD. 
It  applies  equally  to  both  forms  of  taxation.  Indeed,  Chief 
Justice  Chase  expressly  says:  ^^No  one  questions  that 
the  power  to  tax  all  property,  bimness  and  persons  within 
their  resx)ective  limits,  is  original  in  the  States,  and  has 
never  been  surrendered.  It  cannot  be  so  used  as  to  defeat 
or  hindf^r  the  operations  of  the  national  government ;  but  it 
will  be  safe  to  conclude  in  general  in  reference  to  persons 
and  State  corporations  employed  in  government  service, 
that  where  Congress  has  not  interfered  to  protect  their 
property  from  such  taxation,  such  taxation  is  not  obnox- 
ious to  the  objection  suggested/' 

These  observations  apply  as  strongly  to  a  tax  upon  busi- 
ness as  a  tax  upon  proxjerty.  Indeed,  there  is  no  valid 
distinction  between  the  two,  so  far  as  the  principles  of  this 
case  are  concerned.  The  cases  do  recognize  a  distinction 
between  the  taxation  of  the  property  belonging  to  a  private 
corporation  employed  by  the  general  government,  and  taxa- 
tion of  the  instrumentalities  or  means  of  the  government  in 
the  possession  of  such  corporation.  The  State  may  tax  a 
banking  institution,  but  it  cannot  tax  the  currency  or  the 
government  bonds  belonging  to  such  bank.  It  may  tax  the 
railroad,  but  not  the  mail  or  munitions  or  other  property  of 


NEW  YORK,  1875.  163 

Daniel  Lowerj  v.  The  Western  Union  Telegraph  Co. 


the  government.  It  may  tax  the  contractor  with  the  gov- 
ernment, though  not  the  contract.  Such  tax  may  be  iipon 
the  property  of  the  corporation,  or  it  may  be  graduated  by 
the  amount  of  its  business.  It  is  no  concern  of  the  Federal 
government,  provided  the  tax  is* not  prohibitory,  or,  at 
least,  does  not  impair  the  efficiency  of  the  corporation  in 
the  fulfillment  of  its  contract  with  the  government.  Indeed, 
a  tax  upon  business  in  many  instances  is  the  only  just 
and  practicable  mode  of  assessment.  Chartered  companies 
and  individuals  may  carry  on  business,  to  the  amount  of 
thousands  of  dollars,  without  owning  property,  real  or  per- 
sonal, of  any  conceivable  value.  If,  whenever  they  happen 
to  be  employed  in  the  service  of  the  government,  they  are 
to  be  exempt  from  all  those  burdens  which  attach  to  all 
other  persons,  it  is  obvious  that  both  States  and  cities  will 
be  deprived  of  most  valuable  subjects  and  sources  of  taxa- 
tion. It  is  impossible  to  foresee  the  mischiefs  that  Avill  arise 
from  such  a  limitation  upon  the  powers  of  the  States.  We 
see  nothing  in  the  Constitution  of  the  United  States,  or  in 
the  decisions  of  the  Supreme  Court,  waiTanting  such  a  con- 
clusion. JudgmerU  affirmed. 


Note.— This  case  is  cited  in  W.  Z7.  Tel.  Co.  v.  State  Board  of  Agsesa- 
ment,  post. 

For  other  cases,  see  those  mentioned  in  Index,  titles  **  Interstate  Com- 
meroe,"  " Post-roads  Act,"  ** Constitutional  Law,**  "Taxation." 


Daniel  Lowery,   Respondent,  v.  The  Westemt  Union 

Telegraph  Company,  Appellant. 

New  York  Court  of  Appeals,  March  S3, 1875. 

(60  N.  Y.  198.) 

Alteration  of  message.— Proximate  cause. 

The  change  by  a  telegraph  company  of  figures  in  a  message,  from  $500.00, 
as  it  read  when  presented  for  transmission,  to  $5,000.00,  held,  not  the 
proximate  cause  of  the  absconding  of  an  employee  of  the  sender  and 
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embezzlement  of  the  money  ;  and  so  that  the  company  was  not  liable 
for  the  loss. 

Appeal  from  jadgment  of  the  General  Term  of  the 
lapreine  Court,  Fourth  Department,  affirming  a  jadgment 
OT  plaintiff. 

George  W.  Soren^  for  appellant. 

F,  A.  Macoiriber^  for  respondent. 

Andrews,  J.:  That  there  was  negligence  on  the  part  of 
be  defendant  in  changing  the  message  before  delivery, 
rom  a  request  by  Brown  that  the  plaintiff  should  send  him 
500.00  to  a  request  for  $6,000.00,  is  found  by  the  referee, 
nd  the  finding  is  fully  justified  by  the  proof ;  and  that  tbe 
ilaintiff  acted  upon  the  message  as  delivered,  and  sent  the 
5,000.00  to  Brown,  who  afterwards  absconded,  having 
ppropriated  the  money  to  his  own  use,  is  also  established, 
t  is  clear,  also,  that  except  for  the  negligent  mistake  of 
tie  defendant,  the  loss  would  not  have  happened,  or,  at 
lost,  it  would  not  have  exceeded  the  sum  which  Brown 
equested  the  plaintiff  to  send  him.  The  question  is,  tbere- 
ore,  presented,  upon  which  courts  are  frequently  called  to 
lass,  whether  there  is  such  a  connection  between  the  wrong 
Ueged  and  the  resulting  injury,  that  in  contemplation  of 
iw  they  stand  related  to  each  other  as  cause  and  effect,  so 
s  to  give  a  right  of  action  against  a  wrong-doer,  and  make 
im  chargeable  with  the  loss.  The  law  does  not  undertake 
0  hold  a  person  who  is  chargeable  with  a  breach  of  dnty 
oward  another,  with  all  the  possible  consequences  of  his 
wrongful  act.  It,  in  general,  takes  cognizance  only  of  thosis 
onsequences  which  are  the  natural  and  probable  result  of 
he  wrong;  complained  of,  and  which,  in  the  language  of 
^OLLOCK,  C.  B.,  in  Rigleyy,  Hewitt  (5  Exch.  240),  may 
easonably  be  expected  to  result  under  ordinaiy  circum- 
tances  from  the  misconduct.  Every  injury  is  preceded  by 
ircumstances,  if  any  one  of  which  had  been  wanting  the 
njury  would  not  have  happened.     In  some  sense,  therefore, 
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each  is  a  cause  of  the  injury,  but  to  fasten  a  legal  respon- 
sibility for  the  injury  upon  every  person  whose  wrongful 
act,  however  remote  therefrom,  had  contributed  to  bring 
about  a  situation  or  condition  which  made  the  injury 
possible,  would  be  an  impracticable  rule,  and  one  which,  if 
enforced,  would,  in  most  cases,  inflict  a  punishment  wholly 
disproportioned  to  the  wrong.  There  is  no  serious  conflict 
of  authority  in  the  statement  of  the  general  rale,  that  a 
wrong-doer  is  liable  only  for  the  natural  and  proximate 
consequences  of  his  wrongful  act,  but,  in  the  application  of 
the  rule  to  particular  cases,  there  is  often  great  difficulty, 
and  the  rule,  if  not  qualified,  is  very  broadly  and  liberally 
construed  for  the  protection  of  the  plaintiff,  where  the  act 
of  the  wrong-doer  was  willful  and  malicious,  or  was  com- 
mitted fraudulently  or  recklessly,  and  without  regard  to 
consequences.  In  such  cases,  the  law  does  not  measure 
very  carefully  the  distance  between  the  wrongful  act  and 
the  injurious  consequence  in  fixing  the  limit  of  responsi- 
bility, and  what  are  called  exemplary  damages  are  some- 
times allowed,  not  as  a  compensation  to  the  plaintiff,  but 
as  a  punishment  for  criminal,  willful,  or  reckless  miscon- 
duct of  the  defendant. 

The  rule  which  prescribes  that  the  damages  which  may 
be  recovered  in  actions  of  tort  must  be  those  which  are  the 
natural  and  proximate  result  of  the  wrong,  does  not  require 
that  the  recovery  shall  be  confined  to  damages  which  imme- 
diately flow  from  the  wrongful  act,  nor  are  damages  neces- 
sarily to  be  disallowed  because  they  are  connected  with  the 
wrong  by  intermediate  agencies,  through  which  it  has  opera- 
ted to  produce  the  loss. 

The  Squib  case^  2  Wm.  Black,  892,  and  the  Ifegro  Bop 
case,  4  Den.  364,  illustrate  this  proposition.  In  neither  did 
the  injury  immediately  result  from  the  defendant's  act. 
But  he  set  in  motion  a  force  which  continued  to  operate 
until  the  injury  was  accomplished.  If  the  last  man  who 
threw  the  squib  had  not  thrown  it  the  plaintiff  would  not 
have  been  injured ;  but,  in  throwing  it,  he  acted  instinc- 
tively for  his  own  protection,  and  it  was  justly  regarded  as 
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the  act  of  the  defendant  and  a  contin  nation  of  the  origii 
force ;  and  the  boy,  who  in  trying  to  escape  from  the  an| 
pursuit  of  the  defendant,  knocked  the  faucet  out  of  t 
cask  of  wine,  was  the  force  set  in  motion  by  the  defenda 
which  caused  the  loss.    It  is  not  easy,  and  it  is  probal 
impossible,  to  furnish  any  single  test  by  which  it  may 
determined  in  all  cases  whether  damages  claimed  in 
action  of  tort  are  sufficiently  proximate  to  authorize  a 
covery.  They  are  considered  too  remote  when,  though  aris 
out  of  the  cause  of  action,  they  could  not,  in  the  ordiiu 
course  of  things,  be  expected  to  have  arisen,  and  do  : 
naturally  flow  from  the  wrong.    Mayne  on  Damages, 
So,  also,  where  they  have  been  immediately  caused  by 
independent,  willful  or  tortuous  act  of  a  third  person,  ini 
vening  between  the  misconduct  of  the  defendant  and 
damage,  if  such  intervening  wrong  could  not  naturall} 
reasonably  have  been  anticipated.     Crain  v.  Petrle^  6  B 
622 ;  Vicars  v.  Wilcocks^  8  East,  1 ;  Knight  v.  Oibbs,  1 
&  E.  43;  Mayne  on  Dam.  40.     ''To  maintain  an  action 
special  damages,"  says  Nelson,  C.  J.,  in  Crain  v.  Pet 
**  they  must  appear  to  be  the  legal  and  natural  consequec 
arising  from  the  tort,  and  not  from  the  wrongful  act  c 
third  person,  remotely  induced  thereby.     In  other  woi 
the  damages  must  proceed  wholly  and  exclusively  from 
injury  complained  of." 

The  recovery  allowed  in  this  case  cannot,  I  think, 
maintained  within  the  principles  governing  the  liabilit; 
a  defendant  in  an  action  for  negligence.  The  mistake  of 
telegraph  company  was  the  antecedent  of  the  loss  sustai 
by  the  plaintiff,  but  it  was  not,  in  a  juridical  sense,  the  ca 
of  it. 

The  plaintiff  parted  with  his  money  by  reason  of  the  u 
sage,  believing  it  to  have  been  sent  by  Brown.  He 
willing  to  trust  him  with  the  $5,000.00,  and  the  mistak< 
the  company  did  not  induce  the  confidence  which 
plaintiff  had  in  his  integrity.  When  the  money  cam< 
the  possession  of  Brown,  he  held  it  as  the  agent  and  tru 
of  the  plaintiff.  The  plaintiff  did  not  lose  his  title  tc 
He  could  reclaim  it,  and  he  did,  subsequently,  recovc 
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part  of  it  by  legal  proceedings.  If  Brown  had  not,  after 
receiving  the  money,  wrongfully  converted  it,  the  plaintiff's 
loss  would  have  been  comparatively  trifling.  The  embezzle- 
ment could  not  reasonably  have  been  expected,  and  did 
not  naturally  flow  from  the  wrong  of  the  defendant.  The 
cause  of  the  loss  was  the  criminal  act  of  Brown,  conceived 
and  executed  after  the  defendant  had  ceased  to  have  any 
relation  to  the  money.  The  plaintiff's  right  of  action  for 
the  negligence  was  complete  before  the  money  was  misap- 
propriated by  Brown  ;  and,  if  suit  had  then  been  brought, 
the  damages  would  not  have  been  measured  by  the  amount 
of  money  sent  by  the  plaintiff.  The  most  that  can  be  said 
is,  that  by  the  negligence  of  the  company,  an  opportunity 
was  afforded  Brown  to  commit  a  fraud  upon  the  plaintiff. 
This  does  not  within  the  cases  make  the  company  chargea- 
ble with  the  loss  resulting  from  the  conversion.  (See  Bank 
of  Ireland  v.  Eva/as'  Trtbstees^  6  H.  L.  Cases,  389 ;  Salem 
Bank  v.  Gloucester  Bank^  17  Mass.  1.) 

The  referee  has  found  that  the  change  in  the  message  was 
the  result  of  gross  negligence  upon  the  part  of  the  defend- 
ant. The  complaint  is  upon  a  liability  for  negligence  sim- 
ply. There  is  no  pretense  that  the  change  in  the  message 
was  intentionally  or  fraudulently  made,  and  there  is  no 
evidence  of  any  conduct  on  the  part  of  the  defendant,  its 
agents  or  its  servants,  equivalent  to  fraud.  The  referee  was 
justifled  in  finding  that  the  defendant  omitted  to  use  the 
ordinary  skill  which  is  practiced  in  the  art  of  telegraphy, 
which  omission  he  has  denominated  gross  negligence,  but 
the  finding  upon  the  evidence  and  facts  in  this  case  does  not, 
I  think,  enlarge  the  measure  of  liability. 

For  the  error  of  the  referee,  in  respect  to  the  measure  of 
damages,  the  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

All  concur.    Foloeb  and  Milleb,  JJ.,  not  sitting. 

Jvdgrriefni  reversed. 

Non. — This  case  is  dted  in  the  foUowing  caseB,  pott:  Fmt  National 
Bank  of  BameamfOe  ▼.  TeL  Co. ;  Smith  v.  W.  U.  Tel.  Co. 
See  INDKZ,  title  '*  Proximate  Oanse.** 
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Passmobe  V.  Western  Union  Telegraph  Company. 

Supreme  Court  of  Pennsylvania,  AprU  2, 1876. 

(78  Pa.  St.  242.) 
Duty  to  patrons.—  Unbbpbated  mbssaoe. 

A  stipulation  printed  in  a  telegraph  blank,  limiting  the  liabilitj  of  the 
company  for  error  or  delay  in  transmitting  unrepeated  meoBages  to  the 
priee  paid  for  the  message,  held  reasonable. 

Action  for  damages  for  error  in  transmission  of  a  tele- 
gram. 
Upon  the  trial  the  conrt  reserved  the  following  questions : 

1.  Whether  the  defendants  are  liable  in  this  case,  the 
plaintiff  not  having  insured  the  message,  nor  directed  the 
message  to  be  repeated. 

2.  Whether  the  form  in  which  the  telegram  was  transmit- 
ted by  the  defendants,  and  received  by  Edwards,  discharged 
Edwards  from  his  liability  as  a  purchaser  under  his  con- 
tract with  plaintiff,  and  whether,  therefore,  the  damages 
sustained  by  the  plaintiff  were  the  necessary  or  legal  conse- 
quence of  a  legal  default  of  the  telegraph  company. 

The  verdict  was  for  the  plaintiff  for  $4,000. 

The  court  afterwards  entered  judgment  on  the  reserved 
points  for  the  defendants  non  obstante  verdicio. 

The  plaintiff  took  a  writ  of  error  and  assigned  for  error; 
entering  judgment  for  the  defendants  on  the  reserved  points 
Tion  obstante  verdicto. 

Upon  appeal  to  the  District  Court,  Hare,  P.  J.,  delireied 
the  following  opinion  : 

This  is  an  action  against  the  Western  Union  Telegraph 
Company,  to  recover  damages  for  a  mistake  committed  by 
their  servants  in  the  transmission  of  a  telegraphic  message 
from  Parkersburg,  in  West  Virginia,  to  Philadelphia.  The 
telegram,  as  originally  written  by  the  plaintiff,  was  as 
follows : 
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<'Parksbsbubo,  April  14th,  1805. 
«'  To  P.  Edwards,  428  Walnut  street,  Philadelphia. 
'*  I  hold  the  Tibbe  tract  for  you,  all  will  be  right." 

Unfortunately,  through  some  unexplained  mistake  or 
accident,  an  8  was  substituted  for  an  ^,  so  that  the  message, 
when  delivered  in  this  city,  read,  ''I  sold  the  Tibbs 
tract,"  &c. 

Edwards  thereupon  broke  off  the  contract  into  which  he 
iiad  entered  for  the  purchase  of  the  laud.  The  mistake  was 
aot  discovered  until  the  2nd  or  3rd  of  May,  when  the  plaintiff 
came  to  Philadelphia,  and  had  an  interview  with  Edwards, 
who  said,  that  supposing  the  telegram  to  be  correct,  he  had 
made  other  arrangements. 

The  jury  found  a  verdict  for  the  plaintiff,  subject  to  the 
opinion  of  the  court  on  the  following  points : 

1.  Whether  the  defendants  are  liable  in  this  case,  the 
plaintiff  not  having  insured  the  message  nor  directed  it  to  be 
repeated ;  and 

2.  That  the  form  in  which  the  telegram  was  transmitted 
by  the  defendants  and  received  by  Edwards,  did  not  dis- 
charge Edwards  from  his  liability  as  a  purchaser  under  his 
contract  with  the  plaintiff,  and  therefore,  that  the  damages 
sustained  by  the  plaintiff  were  not  a  necessary  or  legal 
consequence  of  the  default  of  the  telegraph  company. 

It  being  agreed  that  judgment  should  be  entered  for  the 
defendants  if  the  court  in  banc  were  of  opinion  with  them  on 
either  point. 

The  first  point  grows  out  of  the  terms  and  conditions  pre- 
scribed by  the  company  for  the  receipt  and  transmission  of 
all  messages.    These  were,  inter  alia : 

"In  order  to  guard  against  and  correct  as  much  as  possible  some  of  the 
errors  arising  from  atmospheric  and  other  causes  appertaining  to  telegraphy, 
every  important  message  should  be  repeated,  by  being  sent  back  from  the 
station  at  which  it  is  to  be  received  to  the  station  from  which  it  is  origi- 
nally sent  Half  the  usual  price  wiU  be  charged  for  repeating  the  message, 
and  while  this  company  will  endeavor  to  send  messages  correctly  and 
promptly,  it  wiU  not  be  responsible  for  errors  or  delays  in  the  transmission 
or  delivery,  nor  for  the  non-delivery  of  repeated  messages  beyond  hoo 
hundred  times  the  sum  paid  for  sending  message,  unless  a  special  agree- 
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ment  for  insurance  be  made  in  writing,  and  the  amount  of  risk  qiecified 
on  this  agreement  and  paid  for  at  the  time  of  sending  the  mesnge.  Vor 
will  the  company  be  responsible  for  anj  error  or  delay  in  the  tranwnJssion 
or  delivery,  or  for  the  non-delivery  of  any  unrepealed  message,  beyond  the 
amount  paid  for  sending  the  same,  unless  in  like  manner  specialij  insured, 
and  amount  of  risk  stated  thereon,  and  paid  for  at  the  time.** 

If  this  regulation  is  valid,  there  is  obviously  an  eud  of 
the  plaintifTs  case.  It  is  conceded  that  he  knew  of  the  rule, 
and  did  not  require  the  message  to  be  repeated. 

He  cannot,  therefore,  make  the  defendants  answerable  in 
damages  consistently  with  the  terms  to  which  he  tacitly 
agreed.  It  is  a  general  principle  that  a  man  who  seeks  to 
enforce  a  contract,  shall  not  recover  more  than  the  contract 
gives.  It  is  for  him  to  consider,  in  entering  into  the  obliga- 
tion, what  shall  be  the  limit  of  the  liability  on  the  other 
side.  If  he  assents  to  the  provision  that  the  opposite 
party  shall  not  be  answerable  in  a  given  case,  or  unless 
certain  conditions  are  fulfilled,  he  cannot  rely  on  the  dis- 
advantageous result  of  the  bargain  as  a  reason  for  relief. 

This  consideration  might  be  conclusive  if  the  action  were 
ex  contractu^  or  founded  solely  upon  the  the  agreement  be- 
tween the  plaintiff  and  defendants.  Such,  however,  is  not 
the  case.  It  is  an  action  ex  delicto  for  a  breach  of  the  duty 
which  the  defendants  owe  to  every  man,  to  receive  the  mes- 
sages which  he  may  wish  to  send,  and  transmit  them  to 
their  destination.  This  obligation  was  anterior  to  the  con- 
tract, and  is  not  necessarily  susceptible  of  being  modified  by 
it.  Having  its  foundation  in  a  rule  of  law,  it  cannot  be 
varied  or  restricted,  except  in  subordination  to  the  princi- 
ples on  which  the  rule  depends.  The  maxim  quilibet  renun- 
clarejuripro  se  introducto^  does  not  apply  when  the  rigbt 
in  question  is  conferred  on  the  individual  with  a  view  to 
his  protection  and  for  the  common  good. 

The  plaintiff  calls  for  the  application  of  this  doctrine  to 
the  case  in  hand.  The  condition  against  liability  for  unre- 
peated  messages  is,  in  his  eyes,  one  which  the  defendants 
could  not  legally  impose.  It  is,  as  he  contends,  virtually  a 
stipulation  for  immunity  against  the  consequences  of  their 
9wn  negligence,  and  therefore  invalid. 
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If  such  be  the  nature  of  the  regulation,  it  cannot  operate 
as  a  defense.  The  defendants  are  public  agents,  and  as 
such  bound  to  the  exact  diligence  which  is  the  condition 
precedent  of  all  faithful  service.  Their  charter  was  not 
conferred  upon  them  merely  as  a  means  whereby  gains 
might  accrue  without  the  risk  incident  to  individual  respon- 
sibility. It  is  a  great  and  beneficial  franchise  confided  to 
their  hands  for  the  better  attainment  of  an  object  in  which 
the  community  at  large  are  interested.  They  are,  therefore, 
not  less  than  a  railway  company  or  a  corporation  organized 
to  supply  gas  or  water,  under  an  obligation  to  exercise  their 
peculiar  function  in  a  way  to  obtain  the  end  proposed,  and 
must  respond  in  damages  to  every  one  who  is  injured  by 
want  of  due  care  on  their  part,  or  on  that  of  tbe  agents 
whom  they  employ.  This,  as  the  case  of  the  Telegraph 
Company  v.  Dryhurg,  36  Penn.  298,  indicates,  it  is  true, 
not  only  as  it  regards  those  who  contract  with  them,  but  of 
third  persons,  who  have  entered  into  no  relation  of  contract, 
are  yet  injured  by  their  negligence. 

The  fundamental  truth  of  the  plaintiflTs  contention  is, 
therefore,  undeniable ;  but  like  most  truths,  it  is  limited  by 
other  and  collateral  principles.  A  railway,  telegraph  or 
other  company  charged  with  a  duty  which  concerns  the 
public  interest,  cannot  screen  themselves  from  liability  for 
negligence,  but  they  may  prescribe  rules  calculated  to  insure 
safety,  and  diminish  the  loss  in  the  event  of  accident,  and 
declare  that  if  these  are  not  observed,  the  injured  party 
shall  be  considered  as  in  default,  and  precluded  by  the 
doctrine  of  contributory  negligence.  The  rule  must,  how- 
ever, be  such,  as  that  reason,  which  is  said  to  be  the  life  of 
the  law,  can  approve ;  or,  at  least,  such  as  it  need  not  con- 
demn. By  no  device  can  a  body  corporate  avoid  liability 
for  frauds  for  willful  wrong,  or  for  the  gross  negligence 
which,  if  it  does  not  intend  to  occasion  injury,  is  reckless 
of  consequences,  and  transcends  the  bounds  of  right  with 
lull  knowledge  that  mischief  may  ensue.  Nor,  as  I  am 
inclined  to  think,  will  any  stipulation  against  liability  be 
valid  which  has  the  pecuniary  interest  of  the  corporation 
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as  its  sole  object,  and  takes  a  safeguard  from  the  public 
without  giving  anything  in  return.  But  a  rule,  which,  in 
marking  out  a  path  plain  and  easily  acceptable,  as  that  in 
which  the  company  guarantees  that  every  one  shall  be 
secure,  declares  that  if  any  man  prefers  to  walk  outside  of 
it,  they  will  accompany  him,  will  do  their  best  to  secure 
and  protect  him,  but  will  not  be  insurers,  will  not  consent 
to  be  responsible  for  accidents  arising  from  fortuitous  and 
unexpected  causes,  or  even  from  a  want  of  care  and  watch- 
fulness on  the  part  of  their  agents,  may  be  a  reasonable 
rule,  and  as  such,  upheld  by  the  courts. 

Applying  this  test  to  the  case  in  hand,  does  the  evidence 
disclose  any  sufficent  ground  for  overruling  a  defence  which 
is  prima  facie  valid  ?  The  burden  of  proof  is  on  the 
plaintiff.  It  is  for  him  to  show  in  what  respect  a  regula- 
tion, whicli  is  tacitly  accepted,  is  so  far  hostile  to  the 
interests  of  the  community,  or  of  that  portion  of  it  which 
uses  telegraphy  as  a  means  of  communication,  that  the  law 
should  not  suffer  it  to  stand.  Unless  this  is  so  clear  as  to 
be  legally  undisputable,  the  judiciary  should  obviously 
refrain  from  interfering  with  the  contract  as  framed  by  the 
parties,  and  refer  the  subject  to  the  legislature,  who  can  at 
any  time  regulate  the  whole  of  the  statute. 

We  are  fully  aware  of  the  importance  of  the  question, 
and  have  no  desire  to  relax  the  just  measure  of  account- 
abih'ty  in  cases  of  this  description.  Telegraphy,  like  the 
other  powerful  instruments  which  science  has  placed  at  the 
disposal  of  man,  is  capable  of  being  a  source  of  injury 
instead  of  benefit.  That  the  intelligence  which  it  conveys 
is  prompt,  will  serve  no  good  purpose  if  mistakes  occur 
during  the  process  of  transmission.  The  difficulty  of  avoid- 
ing tliem  is,  notwithstanding,  greater  than  might  at  first 
appear.  The  function  of  the  telegraph  differs  from  that  of 
the  post-office  in  this,  that  while  the  latter  is  not  concerned 
with  the  contents  of  the  missive,  and  merely  agrees  to  forward 
it  to  its  address,  the  former  undertakes  the  much  more  diffi- 
cult task  of  transcribing  a  message  written  accordini;  to  one 
method  of  notation,  in  characters  which  are  entirely  differ- 
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entf  with  all  the  liability  to  error  necessarily  incident  to 
such  a  process.  Nor  is  this  all.  The  telegraph  operator  is 
separated  by  a  distance  of  many  miles  from  the  paper  on 
-which  he  writes,  so  that  his  eye  cannot  disceiii  and  correct 
the  mistakes  committed  by  his  hand.  It  was  also  contended 
-during  the  argument,  that  the  electric  flaid  which  is  used 
as  a  medium  of  communication,  is  liable  to  perturbations 
arising  from  thunderstorms  and  other  natural  causes.  It  is, 
therefore,  obvious  that  entire  accuracy  cannot  always  be 
obtained  by  the  greatest  care,  and  that  the  only  method  of 
avoiding  error  is  to  compare  the  copy  with  the  original,  or, 
in  other  words,  that  the  operator  to  whom  the  message  is 
sent  should  telegraph  it  back  to  the  station  whence  it  came. 

So  far,  the  inquiry  is  plain  ;  but  here  a  question  of  some 
difficulty  presents  itself.  Should  every  message  be  repeated, 
or  only  those  which  are  of  sufficient  importance  to  make 
such  a  precaution  requisite  ?  In  answering  this  question  it 
must  be  remembered  that  the  repetition  of  a  message  neces- 
sarily involves  delay  and  expense.  The  mail  may  transmit 
any  number  of  letters  simultaneously,  but  a  telegram  has 
exclusive  possession  of  the  wires  during  its  passage  over 
the  line.  While  one  message  is  repeated,  others  are 
delayed,  which  may  at  times  be  of  serious  consequence. 
There  Is,  moreover,  an  increase  of  cost,  which,  though 
trivial  in  each  instance,  would  be  formidable  in  the  aggre- 
gate, and  necessarily  augment  the  rate  of  charging  in  a 
ratio  which  has  been  roughly  calculated  at  one-half.  Such 
must  be  the  result,  if  every  one  who  wishes  to  engage  rooms 
at  an  hotel,  or  to  put  a  question  of  friendly  interest  must 
submit  to  the  expense  and  possible  delay  of  repetition. 

On  the  other  hand,  the  convenience  of  the  opposite  course 
is  not  less  manifest.  Instead  of  passing  every  message 
twice  over  the  line,  those  only  are  to  be  repeated  which 
from  their  importance  demand  peculiar  care.  And  as  the 
company  cannot  know  what  telegrams  fall  within  this 
category,  the  question  is  referred  to  the  person  chiefly 
interested. 

Obviously  he  who  sends  a  communication  is  best  qualified 
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to  jadge  whether  it  should  be  retnmed  for  correction.  If 
he  asks  the  company  to  repeat  the  message,  and  they  fail 
to  comply,  they  will  clearly  be  answerable  for  any  injury 
that  may  result  from  the  omission.  If  he  does  not  make 
such  a  reqaest,  he  may  well  be  taken  to  have  acquiesced  in 
the  conditions  which  they  prescribe,  and  at  all  events 
cannot  object  to  the  want  of  a  precaution  he  has  virtually 
waived. 

It  is  not  a  just  ground  of  complaint  that  the  power  to 
choose  is  coupled  with  an  obligation  to  pay  an  additional 
sum  to  cover  the  cost  of  repetition.  If  it  were  not,  the 
company  would  in  all  probability  be  called  on  to  repeat 
every  message,  with  the  inevitable  result  of  putting  the 
public  to  an  increased  expense,  without  any  corresponding 
gain. 

We  are,  therefore,  inclined  to  think  that  the  regulation 
in  question,  or  at  least  so  much  of  it  as  has  been  considered 
in  this  opinion,  is  well  calculated  to  reconcile  the  economy 
and  dispatch  which  the  mass  of  the  community  principaUv 
desire,  with  the  security  against  accident  which  each  indi- 
vidual is  entitled  to  demand.  But  we  limit  ourselves  to 
saying  that  it  is  not  so  far  contrary  to  private  interest  or 
the  public  good  as  to  justify  a  court  of  justice  in  pro- 
nouncing it  invalid. 

We  have  not  arrived  at  this  conclusion  without  a  just 
diffidence  arising  from  the  novelty  of  the  subject  and  the 
want  of  any  controlling  authority  in  this  State.  But  it  is 
satisfactory  to  know  that  the  principles  set  forth  above  are 
sustained  by  the  judgment  of  the  Supreme  Coui-t  of  Ifassa- 
chusetts  in  Ellis  v.  The  Telegraph  Company ^  13  Allen,  SS8i 
and  «ilso  by  that  rendered  in  Camp  v.  The  Tdegraph  Cb.,2 
Mete.  (Ky.)  164. 

"  We  do  not  think  it  requisite  to  notice  the  second  point, 
beyond  saying  that  it  presents  a  nice  question,  about  which 
books  do  not  agree.  See  Paris*  s  case^  Law  Rep.  7,  Chan. 
App.  687,  and  the  British  and  American  TeUgraph  Odw- 
pany  v„  Colson^  Law  Rep.  6  Exch.  108.  The  fair  deduction 
from  the  authorities  seems  to  be,  that  although  an  offer 
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made  through  the  post-office  becomes  binding  as  soon  as  the 
assent  of  the  person  to  whom  it  is  addressed  is  signitied  by 
mailing  a  reply,  the  contract  is  still  subject  to  this  conditionv 
that  the  letter  of  acceptance  shall  reach  its  destination,  and 
will  fail  if  the  opposite  party  does  not  receive  notice,  within 
a  reasonable  time,  in  that  or  some  other  way.  The  principle 
18  the  same,  when  a  telegram  is  altered  in  passing  over  the 
line,  and  misleads  a  purchaser.  We  do  not,  however, 
express  any  opinion  on  this  head,  and  leave  it  for  the  con- 
sideration of  the  court  above.  In  deciding  that  the  company 
is  not  answerable  for  unrepeated  messages,  we  have  in  effect 
disposed  of  the  whole  controversy,  and  judgment  is  conse- 
quently for  the  defendants  on  the  points  reserved. 
'' Judgment  for  defendants." 

On  appeal  to  the  Supreme  Court : 

/.  C.  Longstreth  and  L.  Myers^  for  plaintiff  in  error. 

O.  L.  Oravfford  and  B.  H.  BrewsteTy  for  defendants  in 

error. 

JudgmerU  affirmed. 


Note.— This  oase  is  cited  in  the  foUowing  cases,  post :  Hart  y.  W,  U, 
TeL  Co. ;  Arkanaaa,  Ac.  Co.  v.  W.  U.  Tel.  Co. ;  W.  U.  Tel.  Co.  ▼.  NeiU ; 
Harris  v.  W.  U.  Tel.  Co. 

For  other  cases  on  the  same  subjects,  see  Indbx,  title  **  Limiting 
LiabUity.'* 

See  also  cases  mentioned  in  note  to  Bedpath  y.  W.  U.  Tel.  Co.,  anie^  p.  40; 
GrinneU  ▼.  W.  U.  Tel.  Co.^  ante,  p.  70. 
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John  L.  Blanchard  et  al.,  Appellants,  v.  The  Westesn 
Union  Telegraph  Company,  Respondent. 

New  York  Court  of  Appeals,  Aprii  57, 187S» 

(60  N.  Y.  510.) 

OBSTRUCmON  OF  NAVIOABLB  STBBAIL 

Those  using  a  public  navigable  stream  as  a  highway  for  voaaola  ha^a  tiie 
primary  and  paramount  right  to  it,  and  every  hindianoe  to  the  frse 
passage  of  vessels  is  prima  facie  a  nuisance. 

If  the  interference  be  slight  and  not  sufficient  to  materially  impair  navi- 
gation and  conduces  to  the  greater  public  good,  it  is  tolerated ;  tat  if 
the  interference  be  unnecessary,  it  is  unlawful. 

The  use  of  telegraph  wires  is  essential  to  the  public,  and  so  they  may  be 
carried  over  or  under  navigable  streams ;  but  it  must  be  bo  done  that  tiw 
channel  be  not  made  less  safe,  or  vessels  delayed  or  injured* 

The  fact  that  the  vessel  in  question,  or  other  vessels,  have  at  other  timet 
touched  the  cables  in  passing,  does  not  tend  to  establish  contributory 
negligence  at  the  time  in  question ;  especially  as  against  a  ivrong^doer. 

Appeal  from  order  of  General  Term,  reversing  judg- 
ment upon  decision  of  the  court  at  Special  Term,  without  a 
jury. 

Action  for  damages  sustained  by  collision  of  plaintiffs' 
steam  tug-boat  with  a  cable  laid  at  the  bottom  of  the 
Hudson  River  in  order  to  cross  the  draw  of  a  bridge  at 
Albany. 

Bsek  CoweUy  for  appellants. 

Oeorge  W.  Soren,  for  respondent; 

Allen,  J.:  The  judgment  at  Special  Term  is  well  vindi- 
cated and  sustained  by  the  very  satisfactory  dissenting 
opinion  of  Judge  Bockes,  in  the  Supreme  Court.  His 
review  of  the  evidence  and  statement  of  the  law  leaves  but 
little,  if  anything,  that  need  be  said  in  favor  of  a  reversal 
of  the  order  granting  a  new  trial,  and  affirming  the  original 
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judgment  for  the  plaintiffs.  The  rights  of  the  plaintiffs  and 
the  defendant  to  the  occupation  and  use  of  the  Hudson 
Biver,  for  the  business  in  which  they  were  respectively 
engaged,  were  not  the  same,  or  to  be  judged  by  the  same 
mleSy  although  within  certain  limits  both  had  lawful  right, 
the  one  to  navigate,  and  the  other  to  occupy  the  bed  of  the 
river. 

The  Hudson  River,  at  the  point  of  the  injury,  is  a  public 
navigable  stream,  and  those  navigating  it  for  commercial 
purposes,  and  using  it  as  a  highway  for  vessels,  have  the 
primary  and  paramount  right  to  it,  and  every  interference 
with,  or  obstruction  of  the  navigation,  or  hindrance  to  the 
free  passage  of  vessels  upon  it,  is  prima/acie  a  nuisance 
and  unlawfnL  People  v.  VanderbiU,  38  Barb.  282 ; 
affirmed,  26  N.  T.  287. 

In  furtherance  of  commerce  and  travel  slight  obstruc- 
tions, and  such  as  may  temporarily  interrupt  the  passage  of 
vessels,  or  occasion  a  cursory  inconvenience,  but  which  do 
not  materially  impair  navigation,  are  made  lawful  and 
tolerated  by  reason  of  the  greater  public  good  that  results 
from  these  inconsiderable  disturbances  of  the  right  of  the 
public  to  the  free  and  uninterrupted  use  of  navigable 
streams.  Upon  this  principle  the  bridging  of  streams, 
the  building  of  wharves  and  other  like  acts,  are  permitted, 
the  necessary  obstioiction  in  every  case  being  reduced  to  its 
minimum.  If  there  is  an  unnecessary  interference  with  the 
navigation,  the  act  becomes  unlawful,  by  reason  of  the 
excess  of  the  limits  within  which  obstructions  are  allowed, 
in  the  interests  of  the  public.  Mississippi  and  Miss.  R.  li. 
Co.  V.  Ward,  2  Blacks.  485 ;  State  v.  Portland  and  Kenne- 
bec H.  Co.  J  57  Maine,  402 ;  Silliman  v.  Hudson  H.  Bridge 
Co.,  11  Blatch.  395 ;  S.  C,  1  Black.  582,  2  Wall.  403.  Tele- 
graphs,  and,  as  a  consequence,  telegraph  wires,  are  a  com- 
znercial  and  business  convenience,  if  not  necessity,  and  a 
public  benefit.  There  is  a  necessity  that  the  lines  of  com- 
munication should  not  be  interrupted  by  streams,  and  that 
vnres  and  cables  should  be  carried  over  or  under  navigable 

htresPiH,  >B  occasion  may  require.     If  slight  disturbance  of^ 
Vol.  1—12. 
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or  interference  with,  the  use  of  the  streams  for  the  pnrp 
of  navigation  were  the  necessary  consequence,  telegr 
companies  might,  nevertheless,  be  permitted,  within 
limits  named,  to  pass  their  wires  over  or  under  the  stre 
so  constructing  their  works  as  not  unnecessarily  or  m 
rially  to  interrupt  or  annoy  commerce  and  navigat 
From  the  evidence  in  this  case  it  is  quite  evident  that 
wires  and  cables,  in  making  continuous  telegraph  lines, 
be  so  placed  in  the  bed  of  the  stream,  or  carried  over  th 
as  not  in  the  least  or  under  any  circumstances  to  inter 
with  the  unobstructed  use  of  such  streams  for  the  purp 
of  navigation.  It  must  be  so,  in  view  of  the  service 
which  telegraph  wires  and  cables  are  placed.  If  they 
liable  to  be  displaced  or  disturbed  by,  or  to  come  in  colli 
with,  every  passing  vessel,  they  will  be  necessarily  unrc 
ble  for  the  delicate  and  constant  work  to  which  they 
applied.  It  can  only  be  when  improperly  laid,  or  they  h 
become  displaced,  that  vessels  adapted  to  the  navigat 
can  come  in  contact  with,  and  either  cause  injury  tc 
receive  injury  from  them.  The  legislative  permission,  ui 
which  the  defendant  carried  its  cables  across  the  Hud 
river,  recognized  this  fact,  and  is  subject  to  the  condil 
that  the  lines  of  telegraph  shall  not  be  so  constructed  ac: 
any  of  the  waters  within  the  limits  of  the  State  as  to  **i] 
riously  interrupt  the  navigation  of  said  waters."  Law 
1848,  chap.  265,  §  5.  Navigation  is  injuriously  interrup 
when  the  channel  of  the  river  is  made  less  safe,  and  si 
and  vessels  are  hindered,  delayed  or  injured.  Telegr 
cables  so  laid  or  suspended  in  the  water  as  to  catch  u 
the  keels,  or  come  in  contact  with  vessels  navigating 
stream,  with  such  draught  as  the  depth  of  water  will  pen 
and  which,  but  for  such  cables,  would  pass  without  diffici 
or  interruption,  are  improperly  placed  and  do  injurioT 
interrupt  navigation.  They  violate  the  condition  anne: 
to  the  permission  given  by  statute  to  construct  telegn 
wires  across  the  navigable  waters  of  the  State. 

A  prima  facie  case  was  made  against  the  defend 
when  the  plaintiflfs  proved  that  the  steamer,  adapted,  in 
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I68i)6cts,  to  the  navigation  of  the  river,  and  which  had  for 
yearSy  and  in  safety,  passed  over  this  part  of  the  stream 
almost  daily,  and  requiring  less  depth  of  water  than  other 
vessels  passing  over  at  the  same  point  without  grounding, 
had  come  in  contact  with  the  defendant's  cable  and  received 
injury.  The  very  fact  of  a  collision  and  consequent  injury 
unexplained,  authorized  the  finding  that  the  defendant  had, 
by  its  cables,  unlawfully  obstructed  the  navigation  of  the 
river,  and  caused  the  damage.  The  defendant  had  so  con- 
structed its  line  across  the  waters  of  the  Hudson  river  as  to 
interrupt  navigation ;  and  the  cable  so  placed,  or  suffered, 
as  to  injure  the  vessels  was  pro  tanto  a  public  nuisance. 
Renwick  v.  Morris^  3  Hill,  621 ;  S.  C,  affirmed  in  error,  7 
id.  676.  There  is  no  proof  to  detract  from  the  force  of  the 
evidence  of  the  fact  stated,  or  the  inference  to  be  drawn 
from  it.  It  is  claimed  that  the  proof  was,  that  this  cable 
was,  when  laid,  the  year  before  the  accident,  placed  upon 
the  bed  of  the  river,  and  sufficiently  slack  so  that  it  could  not 
have  been  held  in  suspense,  in  crossing  the  navigable  channel 
above  the  bed  of  the  stream,  by  its  fastenings  at  either  pier. 
Such  was  the  opinion  and  belief  of  the  witnesses,  honestly 
entertained,  but  they  could  not,  and  did  not,  see  the  bed  of 
the  river ;  and  if  there  had  been  no  possibility  of  its  having 
become  misplaced  before  the  time  of  the  injury  to  the 
plaintiff^  s  vessel,  the  fact  would  still  remain  that  it  did 
come  in  contact  with  the  steamer  as  she  passed  over,  not 
touching  bottom,  and  drawing  only  her  usual  depth  of 
water,  and  less  than  that  required  by  other  vessels,  and  the 
court  would  have  been  compelled  to  give  due  effect  to  this 
as  against  the  honest  opinion  and  judgment  of  the  witnesses 
on  the  part  of  the  defendant.  There  was  also  proof  that 
other  cables,  laid  before  tliis  was  laid,  had,  when  taken  up, 
furnished  evidence  that  they  had  lain  uiK)n  or  beneath  the 
bed  of  the  river.  That  may  well  have  been.  There  were 
ten  cables  laid  at  the  same  place,  but  at  different  times,  and 
during  different  years,  and  there  is  the  significant  fact  that, 
upon  this  occasion,  the  other  nine  cables  were  not  dis- 
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knrbed,  showing  that  this  one  cable  probably  was  not  upon 
the  same  level  with  the  others. 

The  jadge  found,  at  the  request  of  the  defendant's 
counsel,  that  the  plaiutiflTs  steamer  drew  seven  and  a  half 
Feet  of  water.  The  proof  was  that  the  other  vessels  passing 
the  river  at  the  same  point  drew  eight  feet.  It  was  nearly 
Full  tide  at  the  time,  and  the  tide  at  that  point  is  from  one 
to  two  feet,  the  witnesses  differing  as  to  its  height.  The 
steamer  was  in  the  right  or  western  channel,  in  which  the 
water  was  deeper  than  in  the  eastern.  She  had  come  from 
Troy  with  her  tow,  and  passed,  without  touching,  so  far  as 
it  appears,  a  bar  between  Troy  and  Albany,  upon  which  the 
water  was  more  shallow  than  under  or  below  the  bridge  at 
Albany,  and  there  can  be  no  pretence,  upon  the  evidence, 
that  she  grounded  or  touched  bottom  under  the  bridge,  or 
when  she  was  caught  by  the  cable.  The  judge  was  deaily 
warranted  in  his  Qnding  of  facts. 

The  claim  that  the  plaintiffs  were  guilty  of  contributory 
Qegligence  cannot  be  sustained.  Indeed,  the  question  is 
not  in  the  case.  The  plaintiffs  were  lawfully  navigating 
the  river,  in  the  usual  manner,  with  a  proper  vessel,  well 
manned  and  cared  for,  and,  as  against  the  defendant,  had 
the  exclusive  right  to  the  channel.  The  defendant  was  a 
wrong-doer,  and  the  fact  that,  on  other  occasions,  vessels 
had  felt  the  cables  of  the  defendant,  receiving  no  injury 
from  them,  did  .not  impose  upon  navigators  the  duty  of 
changing  the  structure  of  the  vessels,  or  to  feel  their  way  to 
avoid  a  collision.  They  did  not  navigate  the  river  at  liieir 
peril,  because  of  the  knowledge  of  these  casual  contacts. 
Had  the  plaintiffs  run  their  boat,  knowingly  and  rashly, 
into  danger  foreseen  or  known  to  them,  the  case  would 
be  different.  They  might  in  that  case,  have  been  debaired 
of  their  action  within  the  maxim  ^'volenti  non  fit  ivjwria.^^ 
There  was  no  satisfactory  evidence  of  any  defect  in  the 
plaintiffs'  steamer ;  certainly  none  that  they  had  any  knowl- 
edge of  such  defect,  if  any  existed.  The  evidence  does  not 
necessarily  lead  to  the  conclusion  that  the  ^*scaf("  was 
loose.    It  could  not  have  been  so  loose  as  to  have  rendered 
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her  uofit  for  navigation.  But  if  it  were  so,  it  is  no  justifi- 
cation to  the  defendant,  provided  it  was  not  so  loose  as  to 
interfere  with  the  cable  if  properly  laid.  The  plaintifl's 
were  not  compelled  to  keep  their  boat  in  the  best  iK)ssible 
repair  and  condition  as  against  a  wrong-doer. 

The  order  granting  a  new  trial  must  be  reversed,  and  the 
judgment  at  Special  Term  affirmed. 

All  concur ;  Miller,  J.,  not  sitting. 

Order  reoersed  and  judgment  accordingly. 


NOTB.— This  case  is  cited  in  People  t.  Metropolitan  Telephone  and  Tele* 
QrapkCo.^po&t. 

Telegraph  companies  taking  advantage  of  the  **  Post-roads  Act"  (Ber. 
Stat.  U.  8.  §  6;d68)  may  nutititftin  their  lines  "  oyer,  under,  or  across  the 
navigable  streams  or  waters  of  the  United  States ;  but  such  lines  of  tele- 
graph shall  be  so  constructed  and  mainMned  as  not  to  obstruct  the  navi* 
gatioo  of  such  streams  and  waters.** 


The  Western  Union  Teleqaaph  Company  v.  Hamilton. 

Supreme  Court  of  Indiana^  May^  1976 
(50  Ind.  181.) 

Indiana  statutb.— Failube  to  dbuvbb  tblboraii. 

An  action  for  the  penalty  imposed  by  the  Indiana  statute  (1  O.  &  H.  611, 
612),  held  maintainable,  although  the  act  of  negligence  complained  of 
occurred  without  the  State. 

Action  for  penalty. 

Appeal  from  order  overmling  one  demurrer  and  sustain- 
ing another. 
Appeal  by  the  telegraph  company,  defendant  below. 
The  facts  appear  in  the  opinion. 
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J.  A.  Steirij  J.  E.  McDonaZd  and  /.  N.  BuUer^  for  ap- 
pellant. 

Jt.  P.  Davidson^  for  appellee. 

DoNEY,  J. :  The  appellee  sned  the  api>ellant  to  recover 
the  penalty  of  one  hundred  dollars  provided  for  in  the 
first  section  of  the  act  '^  to  regulate  electric  telegraph  com- 
panies/' L  G.  &  H.  611. 

The  complaint  was  originally  in  two  x>Aragraph8;  the 
first  counting  on  the  penalty,  the  second  on  sx>ec]al  dam- 
ages. But  the  second  paragraph  was  subsequently  with- 
drawn,  and  the  case  proceeded  on  the  issues  formed  on  the 
first. 

The  first  ][)aragraph  charges,  in  substance,  that  the  defend- 
!Uit  on  March  31st,  1870,  was  an  electric  tel^raph  company, 
duly  organized  as  a  corporation,  and  engaged,  under  the 
iaws  of  Indiana,  in  the  business  of  transmitting  telegraphic 
Messages  for  hire  ;  that  she  had  an  operating  office  at  Stock- 
well,  Indiana,  and  another  at  Fairbury,  niinois,  connected 
by  her  wires  ;  that  on  said  day  the  plaintiff  delivered  at  the 
Btockwell  office,  for  transmission  to  Fairbury,  the  f ollowini; 
message,  duly  prepaid : 

**  Stock  WBLL,  March  Slat,  18?0. 
'*  Dr.  M.  L.  Hamilton,  Fairburj,  IlIiDois. 

*'  G^rge  died  at  five  o*clock  this  aftefnoon.  Funeral  to-morrow  at  flv« 
o'clock. 

•*  N.  W.  Hamiltoil'* 

It  was  further  alleged,  that  the  party  to  whom  the  mes- 
-^age  was  addressed  resided  in  Fairbury,  within  less  than  ft 
Inile  of  the  defendant's  office;  and  that  the  defendant 
wholly  failed  to  transmit  said  message,  whereby  it  became 
liable  to  the  plaintiff  in  the  sum  of  one  hundred  dollars, 
''as  penal  damages  provided  and  fixed  by  statute." 

A  demurrer  filed  to  the  above  paragraph  was  overroled 
by  the  court,  and  an  exception  was  taken. 

The  company  then  answered  as  follows:  "For  answer 
to  the  first  paragraph  of  said  plaintiff's  amended  complaint, 
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defendant  saith,  that  she  admits  that  she  is  an  incor- 
porated company,  as  charged,  and  that  on  the  31  st  day  of 
March,  1870,  she  owned  a  telegraphic  line  reaching  from 
Stock  well,  in  said  county,  to  Fairbury,  Illinois ;  that  on  said 
day  she  received  from  said  plaintiff  the  dispatch  set  forth  in 
said  first  paragraph  of  complaint,  and  undertook  to  trans- 
mit the  same  to  the  said  Dr.  M.  L.  Hamilton,  at  Fairbury, 
and  that  said  dispatch  never  reached  Fairbury,  nor  was 
delivered  to  the  said  Dr.  M.  L.  Hamilton.  But  she  saith 
that  the  said  telegraphic  line  proceeded  from  said  Stock  well 
to  Fairbury  by  way  of  Chicago,  in  the  State  of  Illinois,  and 
that,  in  transmitting  messages  from  Stock  well  to  Fairbury, 
the  i^gular  and  only  proper  method  was  to  send  such  mes- 
sage to  Chicago,  and  at  that  city  have  it  repeated  by  the 
defendant's  operator  there  to  Fairbury.  She  avers  that  said 
plaintiff's  message  was  transmitted  proniptly,  on  its  receipt 
by  the  defendant,  from  Stockwell  to  the  defendant's  office  at 
Chicago,  where  it  was  received  immediately,  and  tliat, 
through  the  neglect  or  oversight  of  her  operator  at  Chicago, 
it  was  never  repeated  at  said  office  in  Chicago  to  Fairbury  ; 
wherefore  she  says,  that  the  neglect  to  transmit  occurred  in 
the  State  of  Illinois,  and  that  she  is  not  liable  to  the  statu- 
tory penalty  of  one  hundred  dollars  sued  for  by  the  Dlaintiff 
in  said  first  paragraph  of  his  complaint." 

To  this  answer  the  appellee  filed  a  demurrer,  which  was 
sustained.  The  company  declined  to  answer  over,  and  judg- 
ment was  rendered  for  the  statutory  penalty  of  onj  hundred 
dollars  in  favor  of  the  plaintiff. 

The  errors  assigned  are  the  overruling  of  the  demurrer  to 
the  first  paragraph  of  the  complaint,  and  the  sustaining  of 
that  to  the  answer. 

The  sections  of  the  statute  on  which  the  action  is  brought 
are  as  follows : 


<i 


Sec.  1.  That  every  electric  telegraph  company,  with  a  line  of  wires 
wholly  or  partly  in  this  State,  and  engaged  in  telegraphing  for  the  public, 
shall,  daring  the  usual  office  hours,  receive  dispatches,  whether  from  other 
telegraphic  lines  or  from  individuals ;  and  on  payment  or  tender  of  the 
usual  charge,  according  to  the  regulations  of  such  company,  shall  transmit 
Ibe  tame  with  impartiality  and  good  faith,  and  in  the  order  of  time  in 
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which  they  are  received,  under  penalty,  in  case  of  failure  to  transmit,  or  if 
postponed  out  of  such  order,  of  one  hundred  dollars,  to  be  reooTered  by 
the  person  whose  dispatch  is  neglected  or  postponed  ;  provided,  however. 
that  arrangements  may  be  made  with  the  publishers  of  newspapers  f6r  the 
transmission  of  intelligence  of  general  and  public  interest,  oat  of  its  order, 
and  that  communications  for  and  from  officers  of  justice  shall  take  prece- 
dence of  all  others. 

**Sec.  2.  Telegraph  companies  shall  be  liable  for  special  damages 
occasioned  by  failure  or  negligence  of  their  operators  or  servants,  in 
receiving,  copying,  transmitting  or  delivermg  dispatches ;  or  for  the  dis- 
closure of  the  contents  of  any  private  dispatch  to  any  person  other  than 
to  him  to  whom  it  was  addressed  or  his  agent. 

**Sec.  8.  Such  companies  shall  deliver  all  despatches  by  a  meosencer,  to 
the  persons  to  whom  the  same  are  addressed,  or  to  their  agentB»  on  pay- 
ment of  any  charges  due  for  the  same ;  provided,  such  person  or  agents 
reside  within  one  mile  of  the  telegraphic  station,  or  within  the  city  or 
town  in  which  such  station  is.*'    1  G.  &  H.  611,  618. 

No  objection  to  the  complaint  is  urged  by  coanael  for 
appellant  in  his  brief.  Indeed,  counsel  expressly  waive 
the  first  assignment  of  error,  and  rest  the  fate  of  the  case 
exclusively  on  the  second. 

The  position  of  counsel  with  reference  to  the  seGond 
alleged  error  is,  in  substance,  as  contained  in  the  answer. 
It  is  urged,  that  as  the  statute  creating  the  liability  is  a 
penal  statute,  it  must  be  construed  strictly.  We  reoogniie 
the  rule.  But  it  does  not  warrant  a  construction  which 
would  defeat  entirely  the  operation  of  the  law  in  very  many 
cases. 

It  is  claimed,  that  as  the  act  of  negligence,  which  pre- 
vented the  message  from  reaching  its  destination,  occaired 
out  of  the  State,  the  company  is  not  liable  to  the  penalty. 
This  position,  we  think,  is  untenable.  The  first  section  of 
the  statute  expressly  mentions  and  applies  to  compuiiee 
with  a  line  of  wires  partly  in  the  State,  as  well  as  com- 
panies with  a  line  of  wires  wholly  in  the  State.  The  object 
of  the  legislature  in  imposing  the  penalty  was,  no  doabt|  to 
enforce  the  performance,  by  the  company,  of  the  obliga- 
tions which  it  takes  upon  itself  by  contract,  or  which  the 
law  imposes.  It  is  entirely  proper  that  the  company 
should  be  held  responsible  according  to  the  law  of 
the  place  where  the  contract  is  made  and  the  obligation 
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assumed,  without  reference  to  the  place  where  the  dis- 
patch gets  off  the  line.  The  company  undertook  to  trans- 
mit the  disi)atch  to  Fairbury.  How  it  was  toget  to  that  phice 
the  party  sending  may  have  had  no  knowledge.  This  was 
a  matter  to  which  the  company  must  look.  The  law  does 
not  impose  the  penalty  because  the  company  had  an  office 
at  Chicago,  at  which  the  message  was  to  be  taken  off  one  of 
the  lines  of  the  company  and  forwarded  by  another,  nor 
because,  by  the  negligence  of  an  operator  or  agent  of  the 
company  at  that  office,  the  message  was  ''never  repeated '' 
at  said  office.  But  the  penalty  is  imposed  because  the  com- 
pany undertook  to  transmit  the  dispatch  from  the  office  at 
which  it  was  received  to  the  party  to  whom  it  was  sent  at 
the  end  of  the  route,  and  violated  that  contract.  It  is  wholly 
Immaterial  where  the  act  or  omission  occurred,  whether  at 
the  office  where  it  was  received,  at  some  intermediate  point, 
or  at  the  office  to  which  it  was  sent.  The  contract  cannot 
in  such  case  be  said  to  have  been  violated  at  one  place  any 
more  than  at  another.  It  is  violated  evervwhere  because  it 
is  i)erformed  nowhere. 

The  case  under  consideration  is  a  good  illustration  of  the 
reason  for  the  enactment  of  the  law  imposing  a  penalty  in 
such  cases.  There  is,  in  this  case,  a  confessed  violation  of 
the  contract  made  by  the  company  to  transmit  the  dispatch, 
and  yet,  if  an  action  should  be  brought  against  the  com- 
pany for  the  recovery  of  ''special  damages''  given  by  the 
second  section,  how  could  they  be  estimated,  and  what 
would  be  their  measure  ?  What  damages  shall  be  awarded 
to  a  relative  or  a  friend  for  being  deprived  of  the  melan- 
choly privilege  of  attending  the  funeral  of  his  relative  or 
friend  ?  Suppose  the  dispatch  had  been  an  invitation  to  a 
marriage,  to  a  family  reunion,  or  with  reference  to  any  other 
matter  where  special  damages  could  not  be  shown,  what 
substantial  remedy  can  the  party  have,  unless  it  be  the 
recovery  of  the  penalty  ?  By  giving  the  penalty,  the  law 
enforces  the  contract  or  duty  of  the  company. 

The  position  insisted  upon  by  counsel  for  appellant  would 
require  us  to  hold  that  in  every  case  where  the  dispatch  is 
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to  be  transmitted  to  a  point  out  of  the  State,  the  party 
whose  dispatch  is  not  sent  or  not  delivered,  the  act  consti- 
tuting the  default  occurring  out  of  the  State,  has  no  other 
remedy  than  the  very  uncertain  and  unsatisfactory  one  ol 
suing  for  special  damages.  We  do  not  think  the  statute 
should  be  so  construed,  and  are,  therefore,  of  the  opinion 
that  there  was  no  error  in  sustaining  the  demurrer  to  the 
answer. 
The  judgment  is  affirmed  with  costs. 

On  Petition  for  a  BEHSABiNa. 

Downey,  J. :  A  petition  for  a  rehearing  is  presented  in 
this  case,  in  which  the  ground  of  the  application  is  stated 
as  follows :  '^Yonr  petitioner  respectfully  asks  a  rehearing 
of  said  above  entitled  cause,  for  the  reason  that  said  ojiinion 
is,  as  your  petitioner  believes,  founded  upon  erroneous  con- 
clusions of  law." 

According  to  the  rule  as  laid  down,  in  disi>08ing  of  the 
petition  for  a  rehearing  in  Ooodwin  v.  Goodwin^  48  Ind.  584, 
this  petition  is  insufficient  to  present  any  question  to  the 
court. 

The  petition  is  therefore  overruled. 


Note.— This  case  is  cited  in  the  following  oases,  post :  H^  U.  TtL  Co. 
V.  PendUton;  Camahany.  W.  U,  Tel.  Co.;  W.  U.  2W.  Co.  ▼.  JfoMier; 
W.  U.  Tel.  Co.  V.  Qougar;    W.  U.  Tel.  Co.  v.  Meredith. 

For  other  oases  founded  on  the  Indiana  Penal  Statute,  see  that  title  in 
he  Index,  at  the  end  of  this  Toliuna 
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Thomas  A.  Young  et  al.,  Appellants,  v.  Thk  Western 
Union  Telegraph  Company,  Respondent 

a:  F.  Court  of  Appeals,  May,  1875. 

(65  N.  Y.  IW.) 

Ldotino  liabilitt.— Time  to  fbrsknt  gladis. 

The  delivery  to  a  tdegraph  company,  for  transmifltion*  of  a  message 

written  on  one  of  its  blanks,  binds  the  sender  to  the  stipulations  printed 

on  the  blank. 
A  stipulation  limiting  the  liability  of  the  company  for  damages,  to  claims 

pressnted  to  it  in  writing  within  sixty  days  after  the  sending  of  the 

msasage,  is  not  against  public  policy. 
Such  stipulation  is  not  complied  with  by  presenting  a  claim  to  a  mere 

employee  of  the  company ;   the  person  aggrieved  being  notified  to  whom 

and  wh«re  to  present  it. 

Appeal  from  order  of  General  Term  of  Superior  Court 
of  New  York  City,  reversing  verdict  for  plaintiff. 

Action  for  damages  for  incorrect  transmission  of  a  mes- 
sage written  on  one  of  the  defendant's  blanks,  upon  which 
was  printed  the  following : 

<*  All  messages  taken  by  the  company  subject  to  the  following  terms : 

"  The  company  will  not  be  liable  for  damages  in  any  case  where  the 

claim  is  not  presented  in  writing  within  sixty  days  after  sending  the 


Message  as  written  :  ^^  Send  no  more  oysters  until  further 
order." 

Message  as  transmitted:  ''Send  us  more  oysters  until 
further  order." 

James  Clark^  for  appellants. 

George  W,  Soren^  for  respondent. 

Gray,  C:  The  defendant's  blanks  contained  printed 
terms  upon  which  it  proposed  to  transmit  messages  over  its 
line,  subjoined  to  which  was  the  following :  *'  Send  the  fol- 
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lowing  message  subject  to  the  above  terms,  which  aie  agreed 
to."  Following  that  was  the  plaintifTs  written  message. 
The  statement  of  the  terms  by  the  defendant  upon  which 
messages  would  be  transmitted  over  its  line,  and  the  accept- 
ance of  those  terms  by  the  plaintiff,  constituted  a  contract 
as  to  the  terms  upon  which  the  message,  out  of  which  this 
controversy  has  arisen,  was  sent.  Breese  v.  TTie  U.  8.  2iL 
Co.,  48  N.  Y.  132,  139,  141 ;  Belger  v.  Dinsmore,  61  id.  168, 
173 ;  Wolf  V.  The  W.  Uni(m  Tel.  Co.,  62  Penn.  St.  82,  87. 
And  so  it  was  held  on  the  trial.  One  of  the  terms  of  thia 
contract  thus  consummated  was,  that  the  defendant  would 
not  be  liable  for  any  damages  in  any  case  where  the  claim 
for  damages  should  not  be  presented  in  writing  within  sixty 
days  after  sending  the  message.  The  message  was  sent  on 
the  2nd  day  of  December,  1867,  and  the  only  evidence  of 
a  notice,  by  the  plaintiff  to  the  defendant,  of  any  kind, 
within  sixty  days  after  sending  the  message,  was^  that  an 
incorrect  statement  of  the  damages  claimed  by  the  plaintiffs 
was  made  in  their  behalf  between  the  fifteenth  and 
twentieth  of  January  next  after  the  message  was  sent,  and 
carried  by  the  plaintiff's  agent  to  the  first  floor  of  the 
defendant's  office,  in  the  city  of  New  York,  and  there  shown 
to  an  operator  or  receiving  clerk,  who,  upon  looking  at  it, 
handed  it  back  to  the  agent,  saying  that  he  had  nothing  to 
do  with  it,  and  referred  him  (in  the  language  of  the  wit- 
ness) to  the  officials  up  stairs,  where  the  agent  went,  and 
inquired  for  both  the  defendant's  president  and  treasorer, 
and  being  informed  that  each  of  them  was  absent,  returned 
to  his  office,  tore  up  the  statement  he  had  exhibited  to  the 
operator  or  the  receiving  clerk,  and  on  the  sixth  of  the  fol- 
lowing month  (February),  after  more  than  sixty  days  had 
elapsed  after  the  day  on  which  the  message  was  sent, 
addressed  a  note  to  the  defendant's  president,  containing  a 
statement  of  the  damages  claimed  by  the  plaintiff,  which 
was  carried  and  left  at  the  office  of  the  defendant.  Awri 
this  was  held,  by  the  judge  before  whom  the  trial  was  had, 
to  be,  if  the  jury  believed  the  evidence,  a  compliance  with 
the  agreement  requiring  the  plaintiff's  claim  for  damages  to 
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be  presented,  in  writing,  within  sixty  days  after  sending 
the  message,  as  a  condition  of  the  defendant's  liability.  In 
so  ruling,  an  error  was  committed,  for  which  the  judgment 
which  followed  the  ruling  thus  made  was  properly  reversed. 
If  presenting  a  claim  in  writing  to  an  agent  of  the  company 
authorized  to  exercise  any  of  its  corporate  powers  in  rela- 
tion to  the  subject-matter  of  the  claim,  and  permitting  it 
to  be  perused,  and  then  receiving  it  back  from  him  and 
destroying  it,  would  be  a  compliance  with  the  agreement, 
even  that  was  not  done  in  this  case.  The  person  to  whom 
it  was  presented  was  not  shown  to  be  a  representative  of  the 
company  in  any  capacity  which  conferred  upon  him  any 
power  or  duty  relating  to  the  subject-matter  of  the  claim, 
but  was  rather  a  servant  of  the  company,  holding  the  same 
legal  relation  to  it  that  an  ordinary  operative  holds  in  a 
business  or  manufacturing  establishment  to  his  employer, 
and  to  whom  a  tender  of  the  performance  of  a  contract 
would  not  bind  his  principal ;  and  this  was  the  only  pre- 
sentation of  the  plaintiff's  claim,  in  any  way,  until  the  time 
within  which  it  was  to  be  presented  in  writing  bad  expired. 
The  agreement  itself  was,  as  has  been  held  in  Wolf  and 
others  against  this  defendant,  in  a  case  in  all  respects  like 
the  one  we  are  considering,  consistent  with  public  policy, 
and  valid  (62  Penn.  St.  82,  88) ;  and  is,  in  principle,  sus- 
tained by  the  authority  of  the  highest  judicial  tribunal  in 
this  State  or  nation.  Mipley  v.  JStna  Ins.  Co. ,  30  N.  Y. 
136, 163 ;  Roach  v.  N.  T.  and  Erie  Ins.  Co.,  id.  646 ;  The 
Sovihern  JSccpress  Co.  v.  CaldweUj  decided  at  the  last  Octo- 
ber Term  of  U.  S.  Supreme  Court,  and  not  yet  reported. 

The  order  appealed  from  should  be  afllrmed. 

All  concur. 

Order  affirmed  and  judgment  absolute  ordered  against 
plaintiffs. 

NoTB.— This  case  is  cited  in  the  following  cases,  po^ :  Cole  ▼.  W.  U. 
Tel  Co. :  W.  U,  Tel.  Co.  v.  Jonee. 

For  other  cases  on  subjects  here  considered,  see  Index,  titles  "  limiting 
Liability,"  "Limiting  Time,  etc" 

See  also  W(Af  ▼.  TT.  C7.  2W.  C^,  68  P^  St.  88. 
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New  Orleans,  Mobile  and  Texas  R.  R.  Co.  v.  South  ebk 

AND  Atlantic  Telegraph  Co. 

Supreme  Court  of  Alabama,  June,  1S75, 

(58  Ala.  211.) 
EXOLUSITB  UCEN8B.—  EMINKHT  DOMAIN. 

The  use  of  land  for  the  purposes  of  a  telegraph  line  maybe  a  '*  public  use,* 
within  the  meaning  of  that  expression  in  the  law  of  eminent  domain. 

The  State  cannot  be  debarred  from  exercising  its  right  of  eminent  domain 
in  authorizing  the  maintenance  of  a  line  of  telegraph  upon  the  rifl^  of 
way  of  a  railroad,  by  a  contract  by  which  the  railroad  oompanj  Im 
agreed  to  give  the  exclusive  use  of  its  right  of  way  to  another  tekgnph 
company. 

The  railroad  company  cannot  complain  that  the  tdegraph  company,  which 
is  its  licensee,  is  not  made  a  party  to  the  condemnation  proceeding. 

Appeal  by  railroad  company,  the  defendant  below,  from 
a  judgment  condemning  to  the  use  of  the  Southern  k 
Atlantic  Telegraph  Company,  the  right  to  maintain  a  line 
of  telegraph  upon  the  right  of  way  of  the  appellant,  which 
had  theretofore,  by  contract,  granted  the  exclusive  use  of  its 
right  of  way  to  the  Western  Union  Telegraph  Company. 

The  facts  and  arguments  sufficiently  appear  in  the 
opinion. 

Oeorge  N,  Stewart,  for  appellant. 

Oaylord  B,  Clark,  with  whom  was  Oeorge  W.  SUme^ 
contra. 

Manning,  J.:  Lines  of  communication  for  the  trans- 
mission of  messages  by  the  electric  telegraph,  between 
distant  places,  may  constitute  a  work  of  **  public  use," 
according  to  the  law  relating  to  the  right  of  eminent 
doviain. 

By  a  statute  of  this  State,  approved  April  4,  1873  (Acts 
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of  1873-3,  No.  86),  ^^any  telegraph  comimny  chartered  or 
incorporated  by  this  or  any  other  State,  shall  have  the  right 
to  construct,  maintain  and  operate  lines  of  telegraph  along 
any  of  the  railroads,  or  other  public  highways  in  the  State 
of  Alabama,"  but  so  ^^  as  not  to  obstruct  or  hinder  the  nsual 
travel  on  such  railroad  or  other  highway."  Section  2  pro- 
vides that  contracts  may  be  made  for  a  right  of  way,  &c., 
therefor,  with  '^  the  owner  of  any  lands,  or  of  any  fran- 
chise, or  easement  therein,  over  which  such  telegraph  line 
is  proposed  to  be  erected.  And  section  8  enacts  ^^That 
such  telegraph  company  shall  be  entitled  to  the  right  of 
way  over  the  lands,  franchises  and  easements  of  other 
persons  and  corporations,  and  the  right  to  erect  poles  and 
establish  offices,  upon  making  just  compensation  as  now  pro- 
vided by  law." 

According  to  an  "act  to  prescribe  the  mode  of  taking 
private  property  for  railroads,  or  other  purposes,  or  for 
public  use,"  approved  March  1,  1871,  as  amended  April  4, 
1873  (Acts  of  1872-3,  No.  27),  *' Whenever  any  person  or 
corporation  of  this  State,  or  any  telegraph  company  of 
another  State,  and  proposing  under  the  laws  of  this  State  to 
extend  its  lines  into  or  through  the  same,  shall  be  entitled 
to  acquire,  or  take  any  land,  or  any  interest  therein,  or  to 
have  a  way,  privilege,  easement,  or  right  of  use,  over  or 
upon  it  —  such  land,  or  a  franchise  or  easement  therein, 
belonging  to  another  person,  or  corporation,  *  *  *  * 
application  therefor  may  be  made  to  the  Probate  Court, 
particularly  describing  the  parcel  or  parcels  of  land,  or  fran- 
chise or  easement,  over  which  the  way,  privilege,  easement, 
or  right  of  use  is  claimed  ;  which  petition  must  be  filed  in 
the  Probate  Court  of  the  county  in  which  the  lands  are 
situated,  or  of  some  county  into  or  through  which  the  right 
of  franchise  or  easement  in  such  lands  extends.  If  the  claim 
be  over  or  upon  a  franchise  or  easement ;  and  the  petition 
must  set  forth  all  the  use,  easement,  privilege  or  other  right 
claimed  therein." 

Section  2  of  the  original  act  (of  March  1,  1871)  enacts  that 
fhereupon  the  Probate  Court  ^' shall  have  and  take  jurisdic- 
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tionof  the  subject-matter"  of  the  petition;  and  that  th< 
proceeding  shall  be  in  rem^  and  conform  as  nearly  as  ma} 
be,  except  as  therein  otherwise  provided,  to  the  pi*oceeding£ 
in  rem^  in  tlie  admiralty  courts.  And  section  3  provides 
that  upon  a  monition  or  notice  as  prescribed  being  posted 
according  to  directions,  ''the  authority  of  the  coni-t  shall  be 
complete  to  proceed  in  the  cause."  Any  person  having  an 
interest  in  the  premises  may  intervene  and  become  a  party ; 
and  it  is  directed  that  in  certain  circumstances,  notice  of  tbe 
proceeding  be  served  on  persons  concerned  as  property  owo- 
ers,  and  an  assessment  is  to  be  made  of  the  damages,  and 
compensation  to  be  paid  by  the  petitioner  for  the  use  or  privi- 
lege which  lie  applies  for ;  which  assessment  must  be  made  by 
a  j  ury  of  t  wel ve  men  in  court.  The  court  is  required  to  speed 
the  cause  (§  11),  and  the  statute  must  be  liberally  con- 
strued as  a  remedial  act  (§  16).  And  the  records  of  such 
causes  must  be  in  books  kept  therefor  (§  12). 

Appellee  was  the  petitioner  below.  The  application  was 
for  the  privilege  of  erecting  and  maintaining  telegraph  poles 
and  wires,  and  operating  a  telegraph  line  along  the  route  of 
appellant's  railroad  in  Mobile  county,  over  the  right  of  way 
thereof,  describing  it,  and  along  its  bridges  —  but  so  as  not 
to  obstruct  or  hinder  the  usual  travel  on  the  railroad.  The 
petition  set  forth  also  a  compliance  by  petitioner  with  the 
provisions  of  the  act  of  Congress  of  July  24, 1866,  in  respect 
to  telegraph  companies.  A  copy  of  the  petition  was  served  on 
the  agent  at  Mobile  of  the  company,  and  a  monition  or 
notice  was  posted  up,  according  to  the  directions  of  the 
statute.  Appellant  appeared  and  filed  an  answer  to  the  peti- 
tion and  exceptions  in  the  nature  of  a  demurrer  thereto. 
And  after  argument  of  questions  of  law,  which  were  decided 
against  appellant,  and  moving  that  the  cause  be  continned, 
which  was  refused  by  the  court,  and  taking  exceptions  to 
the  rulings  of  the  court,  appellant's  counsel  withdrew  from 
the  cause  at  the  time  when  it  was  submitted  to  the  jury. 
Evidence  on  the  part  of  appellee  was  introduced,  which, 
among  other  things,  explained  how  the  telegraph  line  was 
to  be  constructed  and  used,  and  the  effect  thereof  npoA 
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appellant's  right  of  way  or  other  easement  or  estate  in  the 
land.  The  jury  by  their  verdict  found  that  appellant 
would  not  sustain  any  damage  by  the  construction  and 
maintenance  of  the  telegraph  line  as  proposed ;  and  the 
court  '^adjudged  and  decreed  that  the  petitioner  have  and 
possess  the  uses  and  easements  in  the  property  described  in 
said  i)etition,  as  therein  prayed  lor/'  and  that  petitioner 
pay  the  costs  of  the  proceeding. 

There  was  no  error  for  which  this  court  would  reverse  the 
decree,  in  the  refusal  of  the  court  below  to  grant  a  continu- 
ance of  the  cause. 

The  refusal  of  the  Probate  Court  to  require  petitioner  to 
make  the  Western  Union  Telegraph  Company  a  party 
defendant,  is  not  an  error  of  which  this  appellant  can  be 
heard  to  complain.  The  company,  if  concerned  in  the 
cause,  might  itself  have  intervened  on  its  own  account. 
Besides,  admitting  the  existence  of  the  lines  of  the  Western 
Union  Telegraph  Company,  and  a  contract  between  it  and 
the  New  Orleans,  Mobile  &  Texas  B.  B.  Co.,  as  set  forth  in 
appellant's  answer,  it  does  not  appear  that  the  Western 
Union  Company  had  any  interest  in  this  proceeding  to 
intervene  for.  The  petition  does  not  disclose  any  intention 
or  claim  of  right  to  interfere  with  the  poles,  lines  or  right 
of  way  of  the  Western  Union  Telegraph  Company. 
Whether  the  supposed  contract  between  it  and  the  railroad 
company  was  valid  or  not,  the  Probate  Court  had  no  juris- 
diction to  determine ;  nor  was  it  material  that  it  should  do 
so.  For  the  railroad  company  itself  never  had  the  exclu- 
sive privilege  of  telegraphic  communication  along  its  right 
of  way ;  and  if  it  had  it  could  not,  by  its  contract  with 
another  corporation,  preclude  the  State  in  the  exercise  of 
its  right  of  eminent  domain  from  authorizing  the  estab- 
lishment of  petitioner's  line  also  along  the  route  of  its  rail- 
road. Cooley  on  Const.  Lim.  625-527,  and  cases  there 
referred  to. 

It  is  not  a  valid  objection  to  the  decree  of  condemnation, 

in  this  cause,  that  the  petitioner  does  not  show  that  there 

were  owners  in  fee— apart  from  appellant — of  the  lands 
Vol.  1—13. 
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over  which  appellant  liad  a  right  of  way  for  its  railroaci 
and  who  such  other  owners  were.    The  act  under  wh 
these  proceedings  were  had,  as  amended  by  No.  37  of  1 
acts  of  1872-8,  seems  to  contemplate  that  action  to  sub] 
a  franchise  or  easement  to  such  a  privilege  or  use  as  ti 
claimed  in  this  cause,  may  be  taken  separately  against  1 
owner  of  such  franchise  or  easement  alone.    Whether 
ought,  however,  to  give  such  an  effect  to  this  statute 
need  not  now  determine.     The  objection  is  one  which, 
defect  of  interest,  appellant  has  no  right  to  insist  upon.  A 
if  there  be  any  such  owners  in  fee,  whether  the  United  Sta 
or  private  persons,  appellee  may  have  already  obtaii 
from* them  the  privilege  it  sought  to  obtain  by  this  act 
against  appellant.        ******* 
The  decree  of  the  Probate  Court  is  affirmed. 


Non.— See  Index,  titles  ** Eminent  Domain/'  <<GontrBot/'  "Ex 
sive  RigbtB," 
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Atlantic  Railroad  Company. 

U.  S.  Supreme  Courts  October,  1876, 

(91  U.  8.  288.) 

Construction  op  contract. 

A  certain  agreement  between  the  Western  Union  Telegraph  Go.  and 
State  of  Georgia,  by  which  the  company  agreed  to  erect,  equip, 
maintain  a  line  of  telegraph  along  a  railroad  owned  by  the  State,  h 
to  not  operate  as  a  sale  of  the  line  and  apparatus  to  the  State ;  and  a 
pass  nothing  to  a  lessee  of  the  railroad  from  the  State  except  the  ri 
to  the  exclusive  use  of  the  line  as  stipulated  in  the  contract. 

Appeal  from  the  United  States  Circuit  Court  for  1 
N^orthem  District  of  Georgia. 
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The  State  of  Georgia,  being  the  owner  of  a  raikoad  and 
desiring  to  have  a  telegraph  line  in  connection  with  it, 
entered  into  a  contract  with  the  plaintiff,  by  which  the 
latter  agreed  to  put  up  a  line  of  telegraph  upon  poles  already 
in  place,  for  the  exclusive  use  of  the  railroad  ;  to  equip  it 
with  the  necessary  instruments,  batteries  and  other  fixtures 
for  the  use  in  railroad  stations.  Terms  were  also  pro- 
vided upon  which  the  officers  of  the  road  might  transmit 
and  receive  messages  through  connecting  lines,  &c.  The 
State  was  to  pay  the  cost  of  the  line  and  equipment  wher- 
ever it  was  not  already  in  place. 

After  the  line  was  put  up  by  the  plaintiff  the  Slate  leased 
the  railroad  to  the  defendant ;  who  thereupon  claimed  that 
the  agreement  above  mentioned  amounted  to  a  sale ;  and 
that  by  their  lease  they  became  entitled  to  the  use  of  the 
telegraph  line,  without  being  bound  by  the  other  terms  of 
the  agreement. 

The  case  came  up  on  a  bill  for  injunction  and  cross-bill  on 
demurrer. 

The  District  Court  dismissed  both  bill  and  cross-bill. 

The  plaintiff  appealed. 

J,  Hvbley  Ashton^  for  appellan 
Benjamin  H.  Hitl^  for  appellee. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court : 
We  differ  with  the  District  Court  as  to  the  construction 
of  the  instrument.  We  do  not  think  that  the  State  simply 
bought  a  wire  and  batteries  and  other  instruments,  and 
became  absolute  owners  of  them  ;  on  the  contrary,  we  think 
that  the  contract  was  for  the  use  of  a  wire  and  instruments 
of  the  telegraph  company. 

The  language  of  the  first  covenant  of  the  telegraph  com- 
pany is,  that  it  agrees  *'to  set  apart  on  its  line  of  poles 
along  said  railroad  a  telegraph  wire  for  the  exclusive  use  of 
said  party  of  the  second  jmrt."  The  further  covenants  are 
all  consistent  with  this.     The  contract  for  the  use  of  this 
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wire  in  connection  with  the  others,  and  for  the  use  of  one  of 
the  wires  already  there  when  this  shall  be  disabled,  the 
fact  that  it  is  placed  ui)on  the  poles  of  the  company  already 
in  use  for  two  other  wires,  tlie  agreements  regulating  the 
offices,  and,  in  short,  the  whole  frame  of  the  contract,  show 
that  the  wire,  the  poles,  and  instruments,  were  the  property 
of  the  telegniph  company,  with  exclusive  use  of  this  wire 
transferred  to  the  railro«ad. 

This  view  is  perfectly  consistent  with  the  idea  that  the 
Stsite  should  pay  the  cost  and  expense  of  the  additional 
wire  and  instruments  rendered  necessary  by  this  agreement 
for  its  exclusive  use,  which  does  not  prove  that  anything 
more  than  this  right  to  exclusive  use  passed  to  the  State. 

If  this  be  true,  the  railroad  company,  taking  possession 
of  this  wire  and  instrument  under  claim  of  right  from  the 
State,  must  use  it  on  the  terms  which  bound  the  State,  or 
not  use  it  at  all. 

The  ownership  being  in  the  telegraph  compauy,  the  road 
could  only  have  such  use  of  it,  lawfully,  as  it  acquired  from 
the  State  ;  and  the  right  of  the  State  to  the  use  of  it  is  gov- 
erned by  the  terms  of  the  agreement. 

It  is  said  that  the  contract  between  the  State  and  the  tele- 
graph company  is  void,  because  the  superintendent  and  the 
governor  had  no  power  to  make  it,  and  because  it  is  oppres- 
sive and  extortionate. 

We  do  not  decide  whether  this  be  so  or  not.  Whenever 
the  railroad  company  or  the  State  shall  cease  to  use  the 
wire,  shall  abandon  the  contract  and  leave  the  instruments 
.severely  alone,  and  the  complainant  shall  then  seek  to 
compel  compliance  with  the  contract,  it  will  be  time  to 
decide  that  question ;  but  so  long  as  this  company,  by  the 
use  of  the  wire  and  the  apparatus,  gets  the  benefit  of  the 
contract,  it  must  also  abide  by  the  terms  in  other  respecta. 

We  are  emban'assed  in  this  view  of  the  subject  by  the 
unskilful  character  of  the  bill.  The  relief  it  seeks  is  tiie 
very  last  one  would  think  of,  namely,  to  enjoin  the  rtD- 
road  company  from  the  use  of  a  wire  and  battery  and 
instruments  running  along  their  line,  and  fixtures  in  their 
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offices  and  depots,  where  they  may  remain  until  it  be  the 
pleasure  of  the  complainant  to  take  them  away.  The  right 
to  compensation  for  what  the  complainant  has  suffered  by 
the  failure  of  the  defendant,  while  using  the  wire,  to  comply 
with  the  covenants  of  the  State,  can  be  understood,  and  the 
right  of  defendant,  when  performing  the  covenants  of  the 
State,  to  use  the  wire,  can  be  understood ;  the  right  to  a 
rescission  of  the  contract,  if  either  party  prayed  therefor, 
can  be  understood  ;  but  this  right,  which  each  claims,  that 
it  shall  be  let  alone  by  the  other  to  do  as  it  pleases  in  regard 
to  this  wire,  is  very  difficult  to  understand. 

Complainant,  in  the  petition,  treats  as  revoked  the  power 
and  privilege  of  defendant  to  use  the  wire  and  instruments. 
Is  this  an  abandonment  of  the  contract  by  complainant  ? 

But  there  is  in  the  bill  a  prayer  for  such  other  and  gen- 
eral relief  as  the  case  may  require.  There  is  also  the  fol- 
lowing stipulation,  after  the  pleadings  are  all  in,  which 
relieves  us  of  much  difficulty : 

"It  is  agreed  by  counsel  that  if  the  use  of  the  wire 
by  the  defendant  is  affected  by  the  contract  entered  into 
between  the  complainant  and  the  State  (which  contract  is 
copied  in  the  exhibit  to  the  bill)  in  such  manner  as  that  the 
terms  of  said  contract  must  be  observed  and  complied  with 
by  defendant  in  order  to  retain  the  right  to  such  use,  the 
case  is  one  proper  for  reference  to  the  master  to  take  an 
account,  unless  the  court  should  adjudge  that  there  is  no 
right  in  complainant  to  relief  in  equity." 

Now,  we  are  of  opinion  that  the  use  of  the  wire  by 
defendant  is  affected  by  the  contract  between  complainant 
and  the  State,  in  such  manner  that  such  use  requires  the 
defendant  to  comply  with  the  terms  of  that  contract. 

We  are  also  of  opinion  that  to  prevent  multiplicity  of 
suits,  and  to  have  an  accounting,  instead  of  bringing  a 
suit  on  every  specific  violation  of  the  covenants  of  the  State, 
complainant  has  a  right  to  relief  in  equity. 

The  decree  of  the  Circuit  Court  is^  therrfore^  reiser sed, 
with  directions  to  refer  the  case  to  a  master  to  state  an 
account  on  the  terms  of  the  contract  between  the  State  and 


198  AMERICAN  ELECTRICAL  CASES.       [vol.  1 

Western  Union  Telegraph  Co.  ▼.  Fenton. 

the  telegraph  company^  as  between  the  complainant  and 
d^endanty  for  the  time  d^endant  ha^  tised  the  wireSj  bat- 
ter ieSj  and  equipments  put  up  under  that  cantrcu^   and  h 
render  a  decree/or  that  amount. 
Mr.  Justice  Field  dissented. 


The  Western  Union  Telegraph  Company  ▼.  Fsntoit. 

Supreme  Court  of  Indiana^  November^  187S, 

(52  Ind.  1.) 
Failure    to    transmit.— Indiana    statute    for    damacmbs. — liMnE» 

UABILITY.— UnRBPEATRD     MESSAOB.— RIOHT    OF     ADDBaSBBI. 

It  seems  that  the  person  to  whom  the  message  is  addressed  may,  in  ft 

proper  case,  have  an  action  for  damages  for  failure  of  the  oompaoy  to 

deliver  it  to  him  properly,  though  there  was  no  contract  between  him 

and  the  company. 
But  however  that  may  be  in  absence  of  a  statute,  the  person  suffering  tltf 

injury  has  a  right  of  action,  independent  of  contract,   by  statate  in 

Indiana. 
A  stipulation  limiting  the  liability  of  a  telegraph  comp9,ny^  anlsM  the 

message  is  repeated  at  an  additional  expense,  held  void. 
The  fact  that  the  message  was  sent  from  another  State  is  imouiterial  ii 

an  action  to  recover  damages  for  failure  to  transmit,  so  kmg  as  thi 

negligence  occurred  in  Indiana. 

Action  for  damages.    The  facts  appear  in  the  opinion. 

J.  Scltwariz  and  McDonald  &  Bviler^  for  appellant. 
jP.  Adkinson  and  G.  AT.  Roberts^  for  appellee. 

WoRDEN,  J. :  Complaint  by  the  appellee  against  the 
appellant,  in  four  paragraphs,  to  recover  damages  for 
alleged  negligence  on  the  part  of  the  appellant,  in  failing  to 
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deliver  to  the  plaintiff,  within  a  reaaonable  time,  a  certain 
telegram. 

Demurrer  to  each  paragraph  for  want  of  sufficient  facts 
overruled,  and  exception. 

Answer,  issue,  trial  by  the  court,  finding  and  judgment 
for  the  plaintiff  for  the  sum  of  two  hundred  and  ten  dollars, 
a  motion  for  a  new  trial  on  the  part  of  the  defendant  having 
been  made  and  overruled.    Exception. 

The  case  made  by  the  evidence  was,  in  brief,  this :  The 
plaintiff  lived  in  Aurora,  Indiana,  and  his  business  was 
that  of  a  steamboat  pilot  between  Cincinnati  and  New 
Orleans.  On  December  17th,  1870,  he  was  out  of  employ- 
ment. A  few  days  before  that  time  he  had  a  conversation, 
in  Cincinnati,  with  A.  J.  Schenk,  who  was  the  owner  and 
captain  of  the  steamboat ' 'Argosy,"  then  plying  upon  the 
Ohio  and  Mississippi  rivers,  in  reference  to  the  employment 
of  the  plaintiff  by  Schenk,  as  a  pilot  on  said  boat.  On  the 
day  above  named,  John  B.  Evelyn,  who  was  a  pilot  on  the 
boat  mentioned,  under  the  direction  of  Schenk,  sent,  by  the 
defendant's  telegraphic  line,  the  following  dispatch  to  the 
plaintiff,  from  Cincinnati  to  Aurora,  viz. : 

"•  To  Base  Fenton,  Aurora." 

**  Will  you  go  on  Argoey  with  me  for  one  hundred  and  fifty  dollars  I 
Answer  immediately.  Jomv  B.  Bvkltit.'' 

This  dispatch  was  received  by  the  defendant  at  its  office 
in  Aurora  at  about  two  o'clock  P.  M.  on  the  day  named,  but 
was  not  delivered  to  the  plaintiff  until  about  nine  o'clock 
on  the  evening  of  the  same  day. 

The  gist  of  the  action  was  the  alleged  negligence  of  the 
defendant  in  failing  to  deliver  the  dispatch  within  a  reason- 
able time.  The  boat ' 'Argosy"  which  was  then  lying  at 
Cincinnati,  ready  to  start  down  the  river,  waited  until 
between  six  and  seven  o'  clock  on  that  evening,  to  hear  from 
pilot  at  Cincinnati  and  started  on  her  trip.  Had  the  plaint- 
iff got  the  dispatch  in  time,  and  answered  it,  the  boat  would 
have  stopi)ed  for  him  at  Aurora,  and  he  would  have  been 
employed,  not  for  that  trip  only,  but  for  the  season,  if  he 
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suited.    It  was  some  time  before  the  plaintiff  found  oil 
employment. 

The  facts,  so  far  as  we  can  see,  are  well  enough  stated 
each  paragraph  of  the  complaint.  No  objection  is  point 
out  to  the  complaint,  or  either  paragraph  thereof,  exo< 
that  the  alleged  damages  are  too  remote  and  speculati 
and  that  there  was  no  privity  shown  between  the  plain 
and  defendant.  On  the  last  point  we  are  referred  to  1 
case  of  Playford  v.  TTie  United  Kingdom  EUctric  Ti 
graph  Company^  Law  Rep.,  4  Q.  B.  706 ;  S.  C,  Alle: 
Telegraph  Cases,  437.  If  we  are  to  regard  the  decision  in  1 
case  referred  to  as  the  law  applicable  to  this  case,  there  ^ 
no  valid  cause  of  action  shown  in  favor  of  the  plain 
against  the  defendant,  either  in  the  complaint  or  by  1 
evidence.  In  that  case,  it  was  held  that  the  obligation  o 
telegraph  company  to  use  due  care  and  skill  in  the  tra 
mission  of  a  telegram  is  one  arising  entirely  out  of  the  c< 
tract  which  is  made  for  its  transmission;  and  that  1 
receiver  of  a  telegram  cannot  maintain  an  action  agaij 
the  company  to  recover  damages  for  negligence  in  the  tra: 
mission,  unless  tlie  sender  in  sending  it  acted  as  his  age 
But  it  seems  to  us  that  this  may  be  too  narrow  a  view 
the  question.  A  telegraph  company  exercising  corpon 
franchises,  whose  business  it  is  to  transmit  and  delii 
messages,  owes  certain  duties  to  the  public ;  and  amo 
these  duties  is  that  of  delivering,  without  unreasonal 
delay,  messages  which  are  thus  transmitted.  For  a  vio 
tion  of  that  duty,  the  company,  it  would  seem,  ought  to 
responsible  to  the  party  injured.  See  note  to  the  case  cit 
in  Allen. 

But  however  this  may  be  in  the  absence  of  any  stati: 
on  the  subject,  we  have  the  following  provision  : 


<*  Telegraph  companies  shall  be  liable  for  special  damages 
failure  or  negligence  of  their  operators  or  servants,  in  receiving,  copjii 
transmitting,  or  delivering  dispatches ;  or  for  the  disclosure  of  the  « 
tents  of  any  private  dispatch  to  any  person  other  than  to  him  to  whom 
was  addressed  or  his  agent.'*    1  G.  &  H.  611,  sec.  2. 

This   section    is   clearly  broad    enough   to   authorize 
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person  to  whom  a  dispatch  is  sent  to  recover,  in  a  proper 
oase,  though  the  relation  of  contractors  does  not  exist 
between  him  and  the  company. 

With  regard  to  the  damages,  they  are  neither  remote  nor 
speculative.  We  gather  from  the  evidence  that  the  plaint- 
iff would  have  realized  from  the  employment  at  least  one 
hundred  and  fifty  dollars  per  month  ;  and  it  is  clear  that, 
but  for  the  alleged  negligence  of  the  defendant  in  failing  to 
deliver  the  dispatch  in  a  reasonable  time,  he  would  have 
obtained  the  employment.  His  failure  to  receive  the 
employment  was  the  direct  result  of  the  delay  in  delivering 
the  dispatch. 

There  was  evidence  tending  to  show  negligence  on  the 
part  of  the  company  in  not  delivering  the  dispatch  at  an 
earlier  hour.  The  dispatch  might,  for  aught  that  appears, 
have  been  delivered  to  the  plaintiff  within  say  half  an  hour 
or  less  from  the  time  it  was  received  at  the  defendant's 
office  at  Aurora,  and  it  seems  to  us  that  no  diligent  effort 
was  made  to  find  and  deliver  to  him  the  dispatch.  We 
cannot,  in  view  of  the  well-established  practice,  disturb  the 
finding  below  on  this  point. 

The  damages  are  claimed  to  have  been  excessive.  We, 
however,  are  of  opinion  that  the  evidence  fairly  justified 
the  amount  found.  Evidence  was  offered  for  the  purpose  of 
showing  that  the  failure  of  the  plaintiff  to  receive  the  dis- 
patch sooner  was  the  consequence  of  his  own  negligence, 
but  upon  this  point  it  was  conflicting,  and  the  finding  cannot 
be  disturbed. 

There  remains  another  point  to  be  considered.  The 
defendant,  in  the  third  paragraph  of  answer,  alleged,  in 
substance,  that  the  dispatch  was  sent  under  stipulations, 
agreed  to  by  said  Evelyn,  providing,  amongst  other  things, 
for  repeating  messages  at  one-half  the  usual  rates  in  addi- 
tion, and  that  the  company  should  not  be  liable  for  mistakes 
or  delays  in  the  transmission  or  delivery  of  any  unrepeated 
message,  beyond  the  amount  received  for  sending  the  same ; 
that  Evelyn  did  not  order  the  message  repeated,  or  pay  or 
offer  to  pay  for  repeating  the  same ;  that  he  paid  the  regular 
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rates,  forty-five  cents ;  that  the  dispatch  was  duly  received 
at  the  office  of  the  defendant,  in  Auron^  in  time  for  the 
plaintiff,  had  he  called  for  it,  to  have  answered  it  and 
obtained  the  employment,  bat  that  he  did  not  call  for  it 
until  nine  o'clock,  when  he  called  and  received  it.  The 
paragraph  offers  to  confess  judgment  for  the  forty-five  oent^. 

No  demurrer  was  filed  to  this  paragraph  of  answer,  bat  it 
was  traversed  by  a  replication  in  denial ;  and,  moreover,  it 
was  clearly  proved  to  be  true  on  the  trial. 

The  answer  was  clearly  bad,  the  facts  therein  alleged 
being  no  defence  whatever  to  the  action.  The  gist  of  the 
action,  as  we  have  already  seen,  was  the  negligence  of  the 
company  in  failing  to  deliver  the  dispatch.  The  object,  as 
we  suppose,  of  repeating  a  message  is  to  prevent  mistakes 
in  the  transmission.  How  the  repetition  of  a  message 
would  conduce  to  its  prompt  delivery  we  do  not  see. 
Western  Union  Telegraph  Co.  v.  Oraham,  9  Am.  Bep.  136. 

But,  aside  from  the  unreasonableness  of  a  contract  by 
which  the  prompt  delivery  of  a  message  is  made  to  depend 
upon  its  repetition  at  an  additional  expense,  the  defendant 
could  not  contract  against  liability  for  its  own  negligence. 
Sweailand  v.  III.  &  Miss.  Tel.  Co.  27  Iowa,  433 ;  S.  C,  1 
Am.  Rep.  285;  Tlie  Western  Union  Tdegraii^  €Jo.  ▼. 
Bticha^ian,  35  Ind.  429;  TJie  Western  Union  2Wr- 
graph  Co.  v.  Meek,  49  Ind.  63. 

We  see  no  reason  for  any  distinction  between  telegnpli 
companies  and  common  carriers  of  goods  in  this  respect 
See  The  Michigan  Southern  <6  Northern  Indiana  M.  R 
Co.  V.  Heaiony  37  Ind.  448. 

There  is  another  consideration  in  respect  to  the  matter 
pleaded,  which  is  not  to  be  overlooked.  The  action,  as  we 
have  seen,  is  based  upon  the  statute,  and  not  upon  any 
contract  between  the  parties.  It  would  seem,  in  such  case, 
that  the  contract  between  the  sender  of  the  message  and  the 
company  could  have  no  effect  upon  the  rights  of  the  jmrty 
to  whom  the  message  is  sent,  the  relation  of  principal  and 
agent  not  existing  between  the  parties  from  and  to  whom  it 
is  sent.        ********        « 
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The  jadgment  below  is  affirmed,  with  costs. 

On  Petition  for  a  Rehbabino. 

WoBDSN,  J.  :  The  appellant  has  filed  a  x>etitioii  for  a 
rehearing  in  this  case,  claiming,  as  we  understand  the 
petition,  that  the  statute  referred  to  in  the  principal 
opinion,  making  telegraph  companies  liable  for  damages 
occasioned  by  failure  or  negligence  in  certain  cases,  can 
have  no  application  in  this  case,  inasmuch  as  the  dispatch 
in  this  case  was  sent  from  Ohio,  another  jurisdiction,  in 
which  our  law  can  have  no  force. 

If  the  failure  of  the  company  to  deliver  the  dispatch  had 
occurred  in  Ohio,  the  dispatch  having  been  sent  from  one 
point  to  another  in  that  State,  it  might  be  conceded  that 
our  statute  would  not  control  the  case.  But  the  negligence 
of  the  company  occurred  in  Indiana,  where  the  dispatch 
was  received,  at  the  point  to  which  it  was  transmitted. 
The  company  was  guilty  of  no  negligence  in  Ohio.  The 
dispatch  was  duly  transmitted  from  Ohio  to  the  defendant's 
office  in  Aurora,  Indiana,  its  point  of  destination.  The 
negligence  of  the  company  consisted  in  her  failure  to 
promptly  deliver  the  dispatch  to  the  appellee  after  it  had 
been  thus  transmitted  to  her  office  in  Indiana.  The  statute, 
in  our  opinion,  clearly  applies  to  such  case,  whether  the 
dispatch  be  sent  from  a  point  within  or  without  the  State. 

Petition  for  a  rehearing  overruled. 


Note. — ^ThiB  case  is  cited  in  the  following  oases,  post :   Arkansas,  etc. 

Co.  V.  W.  U.  Td.  Co. ;    Thompson  v.  W.  U.  Tel.  Co. ;    W.  U.  Tel.  Co.  v. 

Pendleton;   W.  U.  Tel.  Co.  v.  Lindley ;   W.  U.  Tel.  Co.  v.  Hope;  W.  U. 

Tel.  Co.  V.  Young. 
See  Index,  titles  **BeceiTer  or  Addressee,**  "limiting  liabiUty." 
See  notes  to  Harris  V.  W.  U.  Tel.  Co.,  ante,  p.  87;  Bedpath  v.  W,  U. 

Tel.  Co.,  ante,  p.  40 ;   and  Manv&le  ▼•  W.  U.  TeL  C0.9  ante,  p.  92. 
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?HINEA8   W.     SpRAGUE  V.     ThK    WESTERN    UnIOK    TX£K- 

GRAPH  Company. 

Court  of  Common  Pleas  of  New  York  CUff,  December  6^  1875. 

(6  Daly,  200.) 
(AflOrmed,  without  opinion,  67  N.  Y.  690.) 

rULUBB  TO  TRANSMIT.— LUOTINO   LIABILITY.— MBASUBB  OF   DAMAGflB.— 

Ck>NTRIBX7TORT  NKOLIOENCB. 

iVdlnre  to  transmit  a  message  at  all  is  an  entire  breach  of  the  o<mtnct» 
and  not  embraced  in  the  ordinary  stipulation  printed  on  a  telegraph 
blank,  limiting  the  liability  of  the  company  in  case  of  "  mistake  or  delay 
in  the  transmission  or  deliyery,  or  a  non-delivery,"  to  the  prfoe  paid  fioff 
transmission. 

n  such  a  case,  held  unnecessary  for  the  plaintiff  to  prove  tha  presence  of 
the  person  addressed  at  the  place  to  which  the  message  was  ordered  to 
be  sent. 

lie  proper  measure  of  damages  in  such  a  case  is  the  actual  sum  eapended 
or  lost  in  consequence  of  the  company's  neglect  to  transmit. 

leld,  not  contributory  negligence  in  such  a  case  for  the  sender,  obtaining 
no  reply  to  his  message,  to  act  on  the  supposition  that  the  person 
addressed  was  not  at  the  place  to  which  the  message  was  to  be  eent,  and 
incur  expense  without  first  making  inquiry  at  the  telegraph  office  as  to 
its  fate,  especially  where  the  operator  was  informed  of  the  importanoe  of 
the  message. 

Appeal  from  a  judgment  of  the  Marine  Court  of  the 
lity  of  New  York,  in  favor  of  the  plaintiff. 

Action  for  damages  sustained  by  total  failure  to  tnuunnit 
L  message.     The  opinion  states  the  facts. 

Oeorge  W.  Soren^  for  appellant. 

Edward  D.  McCartJiy^  for  respondent. 

Charles  P.  Daly,  C.  J.:  It  was  not  necessary,  to  entitle 
he  plaintiff  to  recover,  to  show  that  the  person  to  whom 
he  message  was  addressed  was  in  Buffalo  at  the  time  when 
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the  message  was  delivered  to  the  defendants  for  trans- 
mission, as  it  was  shown  by  the  witness  when  the  defend- 
ants called  that  the  message  had  never  been  sent. 

The  clerk,  or  telegrapher,  to  whom  it  was  delivered,  was 
told,  when  the  message  was  handed  to  him  by  Mr.  Mc- 
Carthy, that  it  was  abont  a  cause  in  Buffalo  that  was 
expected  to  be  called,  and  that  it  was  of  great  importance 
that  the  party  sending  it  should  get  a  reply  the  next  day, 
in  order  that  he  might  know  when  to  go  to  Buffalo.  There 
was  a  cause  upon  the  calendar  in  the  Supreme  Court  Cir- 
cuit at  that  city,  in  which  the  present  plaintiff  was  a  defend- 
ant, and  the  message,  which  was  addressed  to  Mr.  Gardner, 
in  Buffalo,  was :  '*  Hold  my  case  till  Tuesday  or  Thursday. 
Please  reply."  The  plaintiff  waited  during  the  next  day 
for  a  reply,  and  none  having  been  received,  the  message 
never  having  been  sent,  the  plaintiff  concluded  that  the 
cause  had  not  been  held  over,  and,  acting  under  the  advice 
of  his  counsel,  left  with  his  counsel  for  Buffalo,  and,  upon 
going  to  the  court-house  upon  the  following  morning, 
learned  that  the  cause  had  been  put  off  for  a  week.  The 
plaintiff  paid  his  counsel  $260.00  to  go  with  him  to  Buffalo 
to  try  the  cause,  and  expended  $60.00  for  the  traveling 
expenses  of  himself  and  his  counsel  in  going  and  returning. 
The  following  week  he  went  again  with  his  counsel,  at  the 
time  when  the  cause  was  set  down  for  trial,  when  it  was 
tried ;  for  which  second  journey,  and  his  services,  his  counsel 
charged  him  a  like  fee  of  $260.00 

The  testimony  was,  that  the  fee  paid  was  a  reasonable 
one,  and,  in  my  judgment,  this  outlay  of  $310.00  was  the 
direct  consequence  of  the  defendant's  neglect.  It  was  the 
correct  measure  of  the  plaintiff's  damages,  being  the  amount 
necessarily  expended  by  him  for  this  fruitless  journey. 

The  defendants  were  fully  informed  of  the  object  of  the 
message  and  of  the  importance  of  an  early  reply  the  next 
day.  This  being  the  case,  there  is  no  ground  for  the  point 
taken  by  them,  upon  the  trial,  that  the  loss  of  the  fifty 
cents,  the  price  paid  for  sending  the  message,  was  the  only 
damage  that  could  have  been  contemplated  by  the  contract 
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between  the  parties.  Having  been  informed  that  the  mes- 
sage related  to  a  cause  in  Buffalo,  which  it  was  exx>ected 
would  be  called,  and  that  it  was  important  to  have  a  reply 
early  the  next  day,  that  the  parties  interested  mi^ht  know 
when  to  go  to  Buffalo^  was,  in  effect,  apprising  the  defend- 
ants that  if  the  message  was  not  sent,  the  parties  in  interest, 
hearing  nothing  from  the  message,  would,  as  the  cause  was 
expected  to  be  called,  have  to  go  at  once  to  Baffalo,  to  be 
ready  for  the  trial  of  it,  that  they  would  naturally  do  what 
in  fact  they  did  do,  and,  with  the  knowledge  the  defendants 
possessed,  they  were  bound  to  infer  that  this  might  be,  as  ic 
was,  the  consequence  of  their  neglect  to  send  the  message. 
Rittenhouse  v.  The  Independent  Telegraph  Co.^  44  N.  Y. 
264 ;  Leonard  v.  The  N.  Y.  Telegraph  Co.,  41  id.  644.  The 
exx)ense  which  the  plaintiff  was  necessarily  put  to,  through 
their  neglect,  is  not  embraced  by  any  of  the  stipnlations 
limiting  the  damages  to  the  amount  received  for  sending 
the  message.  This  was  not  a  ^^  mistake  or  delay  in  the 
transmission  or  delivery,  or  a  non -delivery ; "  but  an  entire 
breach  of  the  contract  by  a  neglect  to  send  the  message  at 
all,  and  which  rendered  them  liable  for  such  damages  as 
were  the  direct,  natural  and  proximate  consequences  of 
their  total  neglect  to  do  what  they  had  engaged  to  do.  De- 
Rntte  V.  The  New  TorJc^  &c.  Telegraph  Co.,  1  Daly,  647. 

It  would  be  extending  the  exemption  of  telegraph  com- 
panies very  far,  to  hold  that  when  they  neglect  to  send  a 
message  at  all,  they  are  not  answerable,  it  being  the  daty 
of  the  sender,  when  he  receives  no  reply,  to  go  to  the  office, 
make  inquiries,  and  have  another  message  sent,  which  is 
what  is  claimed  by  the  defendants  on  this  appeal.  It  is 
claimed  in  fact,  that  plaintiff,  having  received  no  answer  to 
his  message,  was  not  justified  in  going  to  Buffalo  as  he  did,  but 
should  have  gone  to  the  defendants'  officeagain  "to  get  orat- 
tempttogetthe  reply  asked  for  in  his  message,"  and  that,  as 
he  went  to  Buffalo,  omitting  to  do  this,  the  case  is  one  of  con- 
tributory negligence.  It  was  much  more  natural  in  theordi- 
nary  course  of  events  for  the  plaintiff  to  suppose  that  the  cause 
for  his  receiving  no  reply  was  the  absence  at  that  particular 
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time  in  Baffalo  of  the  person  to  whom  the  message  was 
addressed  ;  that  the  message  had  been  sent,  bnt  from  some 
canse  existing  there,  it  had  failed  to  accomplish  the  object 
it  was  intended  to  effect  —  the  putting  off  of  the  canse  to 
one  of  the  days  named  in  it ;  that  therefore,  as  nothing  had 
been  attained  by  it,  the  proper  course  was  to  go  to  Buffalo 
at  once,  as  otherwise  the  cause  might  be  reached,  and 
judgment  pass  against  him.  This  was  a  more  natural  and 
reasonable  inference  to  draw,  and  to  act  upon,  than  to  infer 
that  the  reason  why  no  reply  had  been  received  was  because 
the  defendants  had  not  sent  the  message,  especially  as  the 
object  and  importance  of  it  had  been  made  known  to  the 
telegrapher  when  it  was  delivered  to  him  for  transmission. 

The  exceptions  taken  by  the  defendants  to  the  admission 
of  testimony  were  as  to  what  was  communicated  to  the 
defendants'  agent  to  whom  the  message  was  delivered,  and 
of  the  traveling  expenses  incurred,  and  the  payment  of  the 
counsel  fee  of  $250.00,  and  were  not  well  taken,  nor  the  gen- 
eral exception,  at  the  close  of  the  case,  to  allowing  this 
amount  as  the  measure  of  damages,  which  I  have  already 
considered. 

In  my  opinion,  the  judgment  of  the  Marine  Court  was 
right,  and  ought  to  be  aflSrmed. 

Joseph  J.  Dalt,  J.,  dissented,  on  the  ground  that  the 
counsel  fee  of  $250.00  to  the  plaintiff's  lawyer,  for  going  to 
Buffalo  to  try  the  case,  was  not  a  proper  item  of  damages, 
since  neither  the  message  nor  the  instructions  to  the  tele- 
graph operator  wlio  sent  it  contained  anything  from  which 
it  could  be  inferred  that  the  failure  to  send  the  message 
would  cause  such  an  expense  to  the  plaintiff,  and  that  the 
judgment  should  therefore  be  reversed  unless  the  plaintiff 
consented  to  reduce  it. 

LoEW,  J.,  concurred  in  the  opinion  of  Chief  Justice 
Charles  P.  Daly.  Judgment  affirmed. 


NoTS.— This  oase  is  cited  in  McKay  y.  W,  U.  Tel.  Co.,  post. 
For  other  caaea,  aee  Indbx,  titles  **  Limiting  LiabiUty/'  '' Damages,** 
*' Contributory  NegUgence." 
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For  earlier  caseB  on  limiting  liability,  see  note  to  ManvOie  ▼.  W.  U.  7UL 
Co,,  ante,  p.  02. 

On  measure  of  damages,  note  to  BarilM  ▼.  W.  U.  TeL  Co.,  ante,  p.  45. 

On  contributory  negligence,  the  following :  De  Butte  ▼.  N.  T.  die  Td, 
Co.,  80  How.  Pr.  (N.  Y.)408;  Leonard  ▼.  N.  Y.  dbe.  MagneUe  2W.  a».,41 
N.  Y.  544. 

In  the  Leonard  case,  the  telegram  was  an  order  for  **  6,000  aodbs  of  nh,* 
and  it  was  delivered  reading,  **  easka  of  salt ; "  the  former  meaning  ia 
the  trade  fine  salt  in  14  pound  packages,  and  the  latter  ooazBe  salt  in 
packages  of  820  pounds  each.  After  the  casks  of  salt  had  been  loaded  on 
the  Tessel,  and  the  consignor  supposed  the  vessel  had  startod,  he  wm 
notified  of  the  error.  Held,  not  contributory  negligence  to  discharge  th» 
company,  that  he  did  not  make  inquiry  as  to  the  departure  of  the  vssnL 
which  had  not  in  fact  gone. 

In  the  De  Rutte  case,  hM,  that  although  the  receiver  dieooTen  smsO 
errors  in  a  telegram,  he  is  not  negligent  so  as  to  bar  reoovery,  beoamslw 
did  not  assume  the  whole  dispatch  to  be  unreliable,  and  have  the 
repeated,  at  great  expense. 


Turner  v.  Hawkeye  Telegraph  Go. 

Iowa  Supreme  Courts  December,  1876, 
(41  Iowa,  458.) 

Error  in  transmission.— Breach  of  oontbact.— Burdbh  of 

Measure  of  damages. — CoNNECfTiNo  unb. 

a  telegraph  company,  under  contract  to  furnish  daUy  market  I'epoiU  to  a 
patron,  is  bound  to  furnish  true  reports,  and  liable  for  fiulara  to  do  aoii 

An  error  in  such  a  report  being  estabUshedy  the  burden  of  showiag  Itnlf 
free  from  negligence  is  upon  the  company,  and  this  includes  the  bmdMi 
of  proving  that  the  message  was  erroneously  given  to  it  by  a  oooneoting 
line. 

The  plaintiff  having  lost  at  least  the  difference  between  the  actual  market 
price  and  that  erroneously  reported,  such  difference  held  to  haTe  been 
properly  adopted  as  the  measure  of  damages. 

Action  for  damages. 

The  facts  are  stated  in  the  opinion. 
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Brovm^  Stone  A  Sears ^  for  appellant. 
Porter  &  Moir^  for  appellee. 

Beck,  J. :  Plaintiff  is  a  grain  dealer  doing  bnsiness  at 
Steamboat  Rock,  Hardin  county,  and  the  defendant  is  a 
corporation  operating  a  telegraph  line  from  Albia  to  North- 
wood,  having  an  office  at  plaintiff's  place  of  bnsiness.  The 
defendant  contracted  to  furnish  plaintiff  at  Steamboat 
Bock  daily  dispatches,  showing  the  prices  of  grain,  both  in 
Chicago  and  New  York,  for  the  consideration  of  ten  dollars 
per  month.  Under  this  contract,  on  the  17th  day  of  August^ 
1874,  the  defendant's  agent  delivered  to  plaintiff  a  dispatch 
showing  the  market  price  of  wheat  in  Chicago  to  be 
$1.21 1-2  per  bushel.  This  report  was  incorrect ;  on  that  day 
the  price  was  $1.56.  Upon  the  strength  of  this  information, 
plaintiff  directed  his  commission  merchants  at  Chicago,  by 
telegraph,  to  purchase  5,000  bushels  of  wheat,  to  fill  a  con- 
tract for  the  delivery  of  that  quantity  during  the  month  of 
August.  Under  this  order  the  purchase  was  made  on  the 
19th,  the  intervening  day  being  Sunday,  at  the  price  of 
$1.60  per  bushel.  August  20th  the  price  of  wheat  dropped 
to  $1.12,  and  on  the  following  day  it  was  $1.12  1-2.  The 
price  of  the  grain,  under  plaintiff's  contract  to  deliver  the 
6,000,  was  $1.32  per  bushel.  Plaintiff  claims  to  recover,  as 
his  damages,  the  difference  between  the  value  of  the  grain 
at  $1.60,  the  price  paid  by  him,  and  $1.21 1-2,  the  price  as 
reported  by  defendant,  being  28  1-2  cents  per  bushel,  which 
makes  the  total  sum  upon  6,000  bushels  purchased,  $1,426. 
This  sum,  together  with  interest  thereon,  he  claims,  is  the 
measure  of  his  damages. 

The  court  found  the  contract  declared  upon,  and  facts  as 
above  set  out,  and  further  that  'Hhe  defendant's  telegraph 
line  was  not  in  good,  perfect  working  order,  and  the  dis- 
patch delivered  and  furnished  to  plaintiff  was  not  correctly 
transmitted  on  account  of  the  negligence  and  want  of  care 
of   defendant   and    their  (its)  agents    and    employees." 

Judgment  was  rendered  for  the  sum   of   $1,426.00,  the 
Vol.  1—14. 
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difference  between  the  price  of  wheat  as  reported  and  the 
price  paid  by  plaintiff  for  the  6,000  bushels,  purchased  to 
till  his  contract. 

I.  Defendant's  counsel  insists  that  the  finding  of  the 
Rourt  is  in  conflict  with  the  evidence  and  the  law.  Thev. 
among  other  objections  to  the  judgment,  insist  that  there 
was  no  proof  of  the  negligence  of  defendant;  that  the 
burden  of  establishing  negligence  in  sending  the  dispatch, 
reporting  the  price  pf  grain,  rested  upon  plaintiff,  and  as  he 
offered  no  sufficient  evidence  of  that  fact,  he  failed  to  makf 
out  a  case  against  defendant.  The  point  may  be  briefly 
disposed  of.  Defendant's  line  of  telegraph  did  not  extend 
to  Chicago,  but  at  Grinnell  it  connected  with  another  line 
reaching  to  that  city,  from  which  the  market  reports  were 
obtained,  and  sent  by  defendant  to  different  points  on  its 
line.  It  is  insisted  by  defendant  that  plaintiff  failed  to 
show  that  a  correct  report  was  furnished,  to  be  sent  from 
Grinnell  upon  defendant's  line.  The  evidence  shows  that 
the  market  reports  were  received  at  Grinnell  on  the  day  the 
incorrect  one  was  delivered  to  plaintiff.  Upon  this  evi- 
dence we  must  presume  that  the  reports  received  there  and 
delivered  to  defendant  were  correct.  The  rules  of  evidence, 
in  the  absence  of  proof  showing  the  report  delivered  to 
defendant  at  Grinnell  to  be  either  correct  or  incorrect, 
require  us  to  presume  it  to  have  been  correct.  They  are 
based  ux)on  the  fact  that  men  ordinarily,  in  the  coarse  of 
business,  act  correctly  and  speak  truly.  Errors  and  inten- 
tional misstatements  are  exceptions,  and  not  the  role  in  the 
affairs  of  business.  Their  application  in  this  case  is 
demanded  by  the  fact  that  the  evidence  to  establish  error  in 
the  report  furnished  defendant  was  within  its  control  and 
exclusive  knowledge.  Plaintiff  was  utterly  unable  to  prove 
the  correctness  of  the  report  furnished  at  Grinnell,  while, 
if  it  had  been  incorrect,  defendant  could  have  readily 
established  the  fact.  Still  another  reason  may  be  assigned 
in  support  of  our  ruling  upon  this  point.  The  agent  of 
defendant,  as  he  testifies,  destroyed  all  the  memoranda  and 
papers  in  his   office  at  Grinnell  pertaining  to  the  trans- 
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action.  These,  it  is  presamed,  would  have  shown  whether 
the  report  was  correctly  made  to  the  defendant.  This  cir- 
cumstance, without  satisfactory  explanation  of  the  cause  for 
this  act,  raises  a  presumption  against  defendant,  as  it  is 
hardly  reasonable  to  suppose  that  the  papers  would  have 
been  destroyed  if  they  had  contained  evidence  relieving 
defendant  of  the  charge  of  negligence. 

II.  Counsel  insist  that  the  evidence  is  not  sufficient  to 
charge  defendant  with  negligence.  As  we  hav.e  seen,  the 
presumption  of  the  law  is  that  the  report  received  by 
defendant  for  transmission  was  correct.  It  must  be  pre- 
sumed that  ordinarily,  by  the  exercise  of  proper  care,  it 
would  have  been  correctly  transmitted.  The  burden  was 
then  thrown  upon  the  defendant  to  show  that  the  error 
occurred  from  causes  or  conditions  that  relieved  defendant 
of  responsibility.  As  it  was  delivered  to  plaintiff  in  a  cor- 
rect form,  we  are  required  to  presume  that  the  error  resulted 
through  negligence.  Barttett  v.  Western  TTnton  Tel.  Co., 
62  Me.  209 ;  Wharton  on  Negligence,  766,  and  authorities 
cited. 

Sweatland  v.  III.  <6  M.  Tel.  Co,^  27  Iowa,  436,  does  not 
support  the  position  of  defendant.  Under  the  contract 
sued  upon  in  that  case,  the  defendant's  liability  was 
restricted.  It  was  held  that,  under  such  restriction,  the 
defendant  was  liable  for  want  of  ordinary  care,  and  the 
burden  of  proving  negligence  was  upon  the  plaintiff. 

in.  Another  view  of  the  case,  in  our  opinion,  removes  all 
doubt  of  the  liability  of  defendant  under  the  evidence  found 
in  the  record.  The  contract  between  the  parties  was  not 
for  the  sending  of  messages,  but  that  defendant  was  to  fur- 
nish plaintiff  with  daily  reports  of  the  grain  market  at 
Chicago  and  New  York.  These  reports  were  not  sent  by  a 
correspondent  of  plaintiff,  but,  as  we  understand  the  record, 
were  to  be  procured  and  sent  by  defendant  from  Grinnell 
or  from  some  other  place  on  their  line.  In  this  view  of  the 
case  defendant  was  liable,  even  though  the  reports  sent 
were  incorrect,  for  it  was  charged  with  the  duty  of  procur- 
ing them,  and  liable  consequently  for  any  errors  which 
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destroyed  their  character  as  true  reports.  In  nndertaking 
to  furnish  reports  of  the  market,  they  bound  themselves  to 
furnisli  true  reports,  and  they  would  be  liable  for  sending 
those  wliich  would  tend  to  deceive  plaintiff,  and  thns  sub- 
ject him  to  loss. 

IV.  Defendant's  counsel  urge  that  the  finding  of  the 
court,  to  the  effect  that  "defendant's  telegraph  line  was  not 
in  good,  perfect  working  order,"  is  not  supi)orted  by  the 
evidence.  It  may  be  conceded  that  this  objection  is  well 
taken,  yet  it  does  not  require  the  reversal  of  the  case.  The 
court  correctly  found,  as  we  have  seen,  that  the  error  in  the 
report  resulted  from  defendant's  negligence.  This  woald 
render  it  liable,  and  sufficiently  support  the  judgment.  It 
was  not  necessary,  in  order  to  entitle  plaintiff  to  recover, 
that,  in  addition  to  defendant's  negligence,  it  should  be 
.shown  that  its  line  was  not  in  good  order. 

If  we  should,  therefore,  conclude  that  this  i)articular 
finding  is  in  conflict  with  the  evidence,  we  would  not  be 
required  to  reverse  the  judgment. 

V.  The  objection  of  defendant,  which  we  consider  in 
the  last  place,  is  directed  at  the  damages  allowed  by  the 
court.  It  is  claimed  that,  as  plaintiff  was  engaged  in  buy- 
ing grain  at  Steamboat  Rock,  and  gave  defendant  no  notice 
that  the  market  report  furnished  was  intended  to  guide  him 
in  purchases  of  wheat  in  Chicago,  he  cannot  recover  as 
tlamages  the  loss  which  he  sustained  by  reason  of  the  error 
in  the  dispatch,  in  the  purchase  of  the  5,000  bushels  of 
wlieat.  Such  damages,  it  is  claimed,  did  not  enter  into  the 
iiontemplation  of  the  parties  when  the  contract  was  made. 
There  is  nothing  in  the  evidence  upon  the  subject  farther 
than  that  i^laintiff  was  a  purchaser  of  grain  at  Steam- 
boat Rock,  and  that  he  sold  in  Chicago.  It  also  appears 
that  he  made  contracts  for  the  delivery  of  grain  at  that 
city  at  a  future  day.  All  of  his  transactions  were  based 
upon  his  information  of  the  Chicago  market,  and  that  he 
might  have  speedy  and  accurate  information  he  entered 
into  the  contract  sued  upon.  It  is  within  the  ordinary 
course  of  business  for  a  dealer  in  grain  to  make  contracts 
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I  for  future  delivery,  and  to  depend  npon  fature  purchases 
I  to  enable  him  to  falfill  his  obligation.  These  purchases  are 
f  made  whenever  the  grain  can  be  had  at  a  price  offering  an 
,  indacement  to  the  dealer,  and  sach  purchases  are  often 
made  by  business  men  of  this  State,  in  Chicago,  to  fill  their 
contracts  for  delivery  in  that  city.  These  facts,  it  will  be 
presumed,  entered  into  the  contemplation  of  the  parties  to 
the  contract  in  suit.  The  defendant,  then,  cannot  claim 
that  it  is  released  from  liability  for  the  loss  sustained  by 
plaintiff  on  the  ground  of  a  want  of  notice  of  the  transac- 
tion in  which  defendant  used  the  information  furnished  by 
the  report  of  the  market.  It  appears  to  us  that,  as  defend- 
ant contracted  to  furnish  reports  of  the  Chicago  grain 
market  to  plaintiff,  it  was  sufficiently  notified  that  plaint- 
iff's transactions  were  to  be  in  that  market ;  and  there  is  no 
evidence  raising  a  presumption  that  defendant  was  author- 
ized to  regard  him  as  a  seller  only  of  grain  there.  These 
considerations  disi)ose  of  the  argument  of  defendant  on 
this  branch  of  the  case. 

VI.  The  damages  awarded  plaintiff  appear  to  us  to  be  no 
greater  sum  than  will  justly  compensate  him  for  the  loss 
sustained.  He  was  led  to  believe,  by  the  dispatch  delivered 
by  defendant,  the  market  value  of  wheat  was  $1.21 1-2 
per  bushel.  Upon  that  information  he  ordered  the  pur- 
chase of  wheat,  and  was  compelled  to  pay  $1.60.  He 
could  have  purchased  within  the  time  prescribed  by  his 
contract  for  the  delivery  of  the  wheat  for  even  less  than  the 
price  named  in  the  false  report  upon  which  he  acted.  It 
was  the  cause  of  his  paying  28  1-2  cents  more  per  bushel  than 
he  consented  to  pay,  and  38  cents  more  than  the  price  at 
which  he  could  have  purchased  the  grain  within  five  days 
after  its  receipt.  Certainly  plaintiff  suffered  loss  to  the 
amount  of  the  judgment  through  the  fault  of  defendant. 
The  District  Court  awarded  him  no  more  than  compen- 
sation. 

The  foregoing  discussion  disposes  of  all  questions  raised 
in  this  case. 

The  judgment  is  affirmed. 
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Note.— This  case  is  cited  In  the  following  cases,  pott :  Daughtr^  t.  An. 
Un.  Td.  Co. ;  Tel  Co.  ▼.  Oriswold;  W.  U.  TeL  Co.  t.  fldrrit;  W.  U. 
Tel.  Co.  T.  Scircle ;  Julian  ▼.  W.  U.  Tel.  Go. 

SeelMDBX,  titles  *'Ck>n tract,**  "Burdeu  of  Proof,"  '*  Daauigea,"  "Ckm- 
necting  Lines.** 

Upon  measure  of  damages,  see  note  to  Barilett  t.  W,  U.  Td,  Co. 
ante,  p.  45. 

Upon  burden  of  proof,  note  to  TyUr  t.  W.  U.  TeL  Cb.,  ante^  p.  14. 

Upon  connecting  lines,  note  to  Turner  ▼.  Hawkeye  TeL  Co*,  amUf  pu80& 


Thb  Western  Union  Telegraph  Company    ▼.    F.  J. 
Mayer,  Treasurer  of  Hamilton  County. 

Supreme  Court  Commiaeion  of  OhiOt  December^  X876. 

(28  Ohio  St.  621.) 

INTBB8TATE  COMMEBCI.— TAXATION. 

A  tax  on  the  gross  receipts  of  a  telegraph  company,  although  moh  noeipli 
arose  mainly  from  messages  pertaining  to  interstate  conuKiieroe«  is  not  t 
tax  on  commerce,  within  the  meaning  of  the  Constitation  of  the  UDitcd 
States. 

Action  to  recover  back  taxes,  on  the  ground  that  they 
were  illegally  assessed  and  paid,  and  to  restrain  the  col- 
lection of  such  taxes. 

The  tax  was  levied  by  virtue  of  the  following  statute: 

'*  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio^  That 
section  one,  of  the  act  entitled  '  An  act  for  the  assessment  and  taxation  of 
express  and  telegraph  companies,'  passed  May  1, 1862,  be  amended  so  as  to 
read  as  follows :  Sec.  1.  That  each  agent  of  any  express  compaay  or 
telegraph  company,  having  its  principal  office  in  any  other  State  orooantry, 
and  doing  business  in  this  State,  shall  annually,  in  the  month  of  May,  make 
and  deliver  to  the  auditor  of  the  proper  county  in  which  auoh  agent  has 
his  place  of  business,  a  statement,  verified  by  the  oath  of  such  agent, 
showing  the  entke  receipts  of  such  agent  for  the  year  then  next  preceding 
for  and  on  account  of  such  company,  including  its  proportion  of  gross 
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reoeipts  for  biuineflB  done  bj  soch  oompany  in  connection  with  lines  of 
other  companies  oatnde  of  the  limits  of  this  State ;  provided,  that  the 
amount  which  any  expresB  oompany  •  •  •  *  and  the  gross 
receipts  as  above  ascertained  for  the  telegraph  companies,  shall  be  by  said 
auditor  entered  upon  the  duplicate  of  his  county  against  said  oompany, 
and  chaiged  with  the  same  rate  of  taxes  for  all  purposes  that  personal 
property  is  or  may  be  charged  by  law  at  the  place  where  such  agency  or 
agencies  is  or  are  located ;  provided,  further,  that  nothing  herein  shall 
release  such  oompany  from  the  provisions  of  section  sixteen  of  an  act 
entitled  '  An  act  for  the  assessment  and  taxation  of  property  in  this  State, 
and  for  levying  taxes  thereon  according  to  its  true  value  in  money,'  passed 
April  5,  1889,    *••♦•♦»*♦••       ♦." 

It  appeared  by  the  petition  that  the  plaintiff  was  a  New 
York  corporation;  that  in  the  course  of  its  business  it 
transmitted  messages  between  points  in  Ohio,  and  between 
places  in  other  States  and  places  in  Ohio;  that  it  had 
accepted  the  provisions  of  the  act  of  Congress  of  July  4, 
1866 ;  that  it  was  largely  engaged  in  the  transmission  of 
commercial  messages  between  the  States. 

Collins  &  Herron^  for  plaintiff  in  error. 

Forrest^  OraToer  &  Mayer ^  and  FoUett  &  Cochran^  for 
defendant  in  error. 

Johnson,  J. :  Three  questions  are  presented  by  the 
demurrer  to  the  petition : 

1.  Was  the  payment  of  these  taxes  an  involuntary 
payment,  within  the  purview  of  the  statute  authorizing  the 
recovery  back  of  taxes  illegally  assessed  and  collected  ? 

2.  Is  such  tax  on  the  gross  receipts  of  a  foreign  telegraph 
company  for  the  preceding  year,  where  such  receipts  were 
mostiy  messages  pertaining  to  commerce,  or  on  messages 
originating  or  terminating  out  of  the  State,  or  were  chiefly 
earned  on  the  company's  lines  outside  of  the  State,  a  regula- 
tion or  restriction  of  commerce  between  the  States,  and  so 
in  conflict  with  the  Constitution  of  the  United  States  ? 

3.  Is  the  act  (S.  &  S.  769-771)  under  which  this  tax  is 
assessed  and  collected,  authorized  by  the  Constitution  of 
this  State  ? 
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(The  first  and  third  questions  were  decided  in  the  affirma- 
tive. That  portion  of  the  opinion  relating  to  them  is 
omitted.) 

II.  Is  this  act  in  contravention  of  the  Constitution  of  the 
United  States? 

The  petition  states  that  the  gross  receipts^  which  the 
company  was  bound  to  return  and  upon  which  it  was  taxed, 
amounted  to  $172,297,  of  which  $163,860.99  was  for  busi- 
ness ^ '  which  originated  or  terminated  at  a  point  or  points 
outside  of  the  State  of  Ohio ; "  and  it  is  alleged  that  these 
messages  to  or  from  different  States  pertained  to  commerce 
between  the  several  States,  and  that  a  larger  portion  of  said 
receipts  were  earned  on  the  company's  lines  outside  of  the 
State  of  Ohio. 

It  is  claimed  that  a  tax  on  these  gross  receipts  for  the 
past  year  is  the  same  as  a  tax  on  the  messages  themselyes, 
and  that  a  tax  on  messages  between  citizens  of  different 
States  pertaining  to  commercial  transactions  is  a  State  inter- 
ference with  the  freedom  of  commerce  among  the  States, 
and  in  conflict  with  the  Constitution  of  the  United  States. 

By  section  8  of  article  I  of  this  Constitution,  the  GoDgiess 
possesses  power ' '  to  regulate  commerce  with  foreign  nations, 
and  among  the  several  States,  and  with  the  Indian  tribes. 

In  Brawn  v.  Maryland^  12  Wheat.  419,  Marshall,  C. 
J.,  in  speaking  of  the  power  of  the  States,  in  view  of  these 
provisions,  says :  ^'  That  the  taxing  power  of  the  State  most 
have  some  limits.  It  cannot  reach  and  restrain  the  action 
of  the  national  government  within  its  proper  sphere.  It 
cannot  interfere  with  any  regulation  of  commerce.  If  the 
States  may  tax  all  persons  and  property  found  on  their  ter- 
ritory, what  will  restrain  them  from  taxing  goods  in  their 
transit  through  the  State  from  one  port  to  another  for 
the  purpose  of  re-exportation  ?  Or  what  would  restrain  a 
State  from  taxing  any  article  passing  through  it,  from  one 
State  to  another,  for  the  purpose  of  traffic  ?  Or  from  taadng 
the  transportation  of  articles  passing  from  the  State  itself 
to  another  State  for  commercial  purposes  ?" 

From  this  it  was  held,  that  a  State  law  requiring  an  importer 
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to  take  out  license  before  he  should  be  permitted  to  sell  a 
bale  of  imported  goods  is  void,  and  so  is  a  State  law  requir- 
ing a  master  of  a  vessel  engaged  in  foreign  commerce  to  pay 
a  certain  sum  on  account  of  each  passenger  brought  from  a 
foreign  country.    Passenger  Cases,  7  Howard,  283. 

But  a  State  may,  in  the  exercise  of  its  police  power,  for- 
bid the  sale  by  retail  of  spirituous  liquors  imported  from 
abroad,  or  from  another  State.  License  Cases,  5  Howard, 
604. 

So,  ^'a  si)ecial  tax  on  railroad  and  stage  companies,  for 
every  passenger  carried  out  of  the  State  by  them,  is  a  tax 
on  the  i)assenger  for  the  privilege  of  passing  through  the 
State  by  the  ordinary  modes  of  travel,  and  is  not  a  simple 
tax  on  the  business  of  the  corporation."  Orandall  v.  J^e- 
vaday  6  Wall.  35. 

Clifford,  J.,  in  Oilman  v.  Philadelphia,  3  Wall.  737, 
says :  '^  Right  of  intercourse  between  State  and  State  was  a 
common  law  right,  and  as  such  was  fully  recognized  and 
respected  before  the  Constitution  was  formed.  Those  who 
framed  the  instrument  found  it  an  existing  right,  and 
regarding  the  right  as  one  of  high  national  interest,  they 
gave  to  Congress  the  right  to  regulate  it,''  etc. 

The  United  States  Supreme  Court  set  aside  an  act  of  the 
legislature  of  Pennsylvania  {Erie  R.  B.  v.  Penn.,  16  Wal- 
lace, 282),  holding  that  — 

"A  statute  imposing  a  tax  npon/reight  taken  up  within 
the  State  and  carried  out  of  it,  or  taken  up  without  the 
State  and  brought  into  it,  was  repugnant  to  that  clause  of 
the  Federal  Constitution  giving  to  Congress  the  power  to 
regulate  commerce  between  the  States." 

This  decision  was  founded  on  the  case  of  the  J^a^  height 
Tax,  15  Wallace,  232,  which  arose  on  a  law  of  the  State  of 
Pennsylvania,  to  provide  additional  revenue  for  the  com- 
monwealth. 

This  act  required  certain  transportation  companies  doing 
business  within  the  State,  to  report  the  number  of  tons  of 
freight  carried,  and  compelled  them  to  pay  a  tax  of  soTiiuch 
per  tan  on  the  amount  carried. 
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The  whole  subject  underwent  a  thorough  discaaaUm,  aud 
the  conclusion  was  reached  as  above  stated. 

This  conclusion  rests  on  the  ground  carefnlly  stated  by 
the  court,  that  it  was  a  tax  on  ^(^  freight  carried,  and  not 
on  the  aggregate  business^  not  franchises^  nor  prqperty^  o! 
the  transportation  company.  It  was,  in  the  view  the  oonn 
took  of  the  law,  a  tax  on  the  thing  carried^  and  for  that 
reason  was  a  tax  on  commerce. 

The  difference  between  a  direct  tax  on  an  ariicXe  d  com- 
merce, and  a  tax  on  the  company  carrying,  by  taxing  its 
property,  franchises  or  business,  is  clearly  shown  by  the  cue 
of  The  heading  H.  JR.  Co.  v.  Pennsylvania^  15  WalL  884, 
where  it  was  held  that  ''a  statute  of  a  State  imposing  a  tax 
upon  the  gross  receipts  of  railroad  companies  is  not  repug- 
nant to  the  Constitution  of  the  United  States,  though  the 
gross  receipts  are  made  up  in  part  from  freights  received  for 
transportation  of  merchandise  from  the  Stale  to  another 
State^  or  into  the  State  from  another.  Such  a  tax  is  not  a 
regulation  of  interstate  commerce. '' 

The  court  say  :  ''  It  is  not  everything  that  aflFects  com- 
merce that  amounts  to  a  regulation  of  it,  within  the  mean- 
ing of  the  Constitution."  '^We  think  it  may  safely  be 
asserted  that  the  States  have  authority  to  tax  the  estate*, 
real  or  personal,  of  all  their  corporations,  indading  carry- 
ing companies,  precisely  as  they  may  tax  similar  property 
which  belongs  to  natural  persons,  and  to  the  same  extent 
We  think,  also,  that  such  taxation  may  be  laid  npon  a  val- 
uation, or  may  be  an  excise^  and  that  in  exacting  an  excise 
tax  trom  their  corporations,  the  States  are  not  obliged  to 
impose  a  fixed  sum  upon  the  franchises,  or  upon  the  value 
of  them,  but  they  may  demand  a  graduated  contribution, 
proportioned  either  to  the  value  of  the  privil^es  granted, 
or  to  the  extent  of  their  exercise,  or  to  the  results  of  such 


exercise." 


Again :  ''If  the  tax  be  upon  the  instrwmeTdj  sudi  as  a 
stage  coach,  a  railroad  car,  or  a  canal  or  steamboat,  its 
tendency  is  to  increase  the  cost  of  transportation  ;  still 
it  is  not  a  tax  upon  transportation  or  upon    commerce, 
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and  it  has  never  been  seriously  doubted  that  such  a  tax  may 
be  laid/' 

For  these  reasons  it  was  said  a  tax  on  gross  receipts  for 
transportation  was  not  a  tax  on  articles  of  commerce,  but 
upon  t\ie  fruits  of  commerce  after  they  had  reached  the 
treasury  of  the  company. 

To  the  same  effect  is  the  case  of  TJie  Delaware  H.  R. 
Ihx,  18  Wallace,  206,  and  £frie  Railway  Co.  v.  Pemtsyl- 
vanic^  21  Wall.  492. 

In  the  case  of  the  Delaware  Railroad  Tax^  18  Wall.  281, 
the  Supreme  Court  say :  ^'  A  tax  upon  a  corporation  may 
be  proportioned  to  the  income  received,  as  well  as  to  the 
value  of  the  franchise  granted  or  the  property  possessed." 
And  in  Brie  Railway  Co.  v.  Pennsylvania^  21  Wall.  492, 
the  court  sustained  the  validity  of  the  law  of  Pennsyl- 
vania, imposing  a  tax  of  three-fourths  of  one  per  cent, 
upon  the  gross  receipts  of  the  Erie  railway,  although  but 
forty-two  miles  of  its  whole  line  of  four  hundred  and  fifty- 
five  miles  lay  within  the  State. 

By  a  statute  of  Massachusetts  a  tax  of  four  per  cent. 
upon  all  premiums  charged  or  received  on  contracts  for 
insurance  of  property  was  imposed  upon  all  companies  for- 
eign to  the  United  States ;  a  tax  of  two  per  cent,  upon 
corporations  organized  under  the  laws  of  any  other 
State  than  Massachusetts,  while  only  one  pei  cent,  was 
imposed  ui)on  corporations  organized  under  the  laws  of 
Massachusetts. 

The  Supreme  Court  of  the  United  States  held  that  this 
'^  law  of  Massachusetts  is  no  violation  of  the  Federal  Con- 
stitution." Liverpool  Ins.  Co.  v.  Massachusetts^  10  How. 
673.  In  this  case  it  was  held  that  the  business  of  insur- 
ance was  not  commerce,  though  carried  on  between  citizens 
of  different  States,  and,  therefore,  such  business  might  be 
taxed  by  the  States. 

This  subject  has  recently  been  before  the  Supreme  Court 
in  WeUon  v.  State  of  Missouri^  1  Otto,  275 ;  Henderson  et 
al.  V.  Mayor  of  New  TorJCy  2  Otto,  269,  and  Chy  Lung  v. 
Freema/n  et€U.y2  Otto,  276. 
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Welton  v.  Missouri  involved  the  validity  of  a  license  tax 
3u  peddlers  dealing  in  articles  not  the  product  or  growth  of 
the  State; 

It  was  held  that  such  a  tax  was  in  effect  a  tax  on  goods, 
wares  and  merchandise  of  other  States  brought  into  the 
State  for  sale,  and  therefore  was  a  discrimination  that  inter- 
fered with  freedom  of  commerce  between  the  States. 

It  was  farther  held  in  that  case,  that  the  non-action  of 
Congress  on  the  subject  of  commerce  between  the  States  was 
equivalent  to  saying  that  it  should  be  free,  and  that  State 
legislation,  of  a  restrictive  character,  against  articles  of 
trade  and  traffic  between  the  States,  by  reason  of  their  for- 
eign origin,  is  an  interference  with  that  freedom,  and  there- 
fore unconstitutional.  Commerce  between  the  States  relates 
to  trade  in  articles  of  property.  Telegrams  or  corres- 
pondence by  any  other  method,  although  between  citizens 
Df  different  States,  and  although  it  may  relate  to  commer- 
oial  transactions,  are  not  commerce. 

They  are  instruments  or  aids  to  facilitate  commerce. 

Like  the  vehicle  on  which  goods  or  persons  are  trans* 
ported  from  State  to  State,  they  may  be  indispensable 
to  a  successful  prosecution  of  trade.  These  instruments  of 
commerce  have  always  been  subject  to  State  taxation. 

Whether,  if  Congress  should  legislate  on  this  subject, 
and  make  the  telegraph  lines  part  of  the  postal  system,  or 
declare  them  indispensable  to  trade  and  commerce  between 
the  States,  and  so  exempt  messages  relating  to  commerce 
from  State  taxation,  such  a  tax  would  be  valid,  we  will  not 
here  inquire. 

This  law  does  not  impose  a  tax  on  messages,  but  on  the 
gross  receipts  of  a  previous  period  of  time,  and  so  within 
The  Delaware  R.  B.  Tax,  18  Wall.,  cited  above. 


NOTB.— This  case  is  cited  in  the  following  oases,  fXMt:  W.  CT.  2VI.  Cbi  ▼• 
Ttxaz;  W,  U,  Tel,  Co.  v.  State  Board  of  Assessment. 

See  Index,  titles  "  Ck)n8titutional  Law,"  **  Interstate  Commerce,**  ''Tin* 
ation." 
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The  First  National  Bank  of   Babnesyillb   v,   Thb 
Western  Union  Telegraph  Company. 

Ohio  Supreme  Courts  December,  1876 
(80  Ohio  St.  665.) 

FaILUBB  to  transmit  TKLBGRAlf.— DaMAGBB.— PROXIMATB  0AT7SB. 

Where  a  telegram,  the  purpose  of  which  was  to  affect  the  payment  of  a 
draft  by  the  bank  to  which  it  was  addressed,  was  not  presented  to  the 
telegraph  company  for  transmission  imtil  after  the  draft  had  been  paid ; 
and  the  telegraph  company,  or  the  operator,  had  no  notice,  either  by  the 
language  of  the  message  or  otherwise,  of  its  importance ;  and  the  loss 
complained  of  was  occasioned  by  the  fact  that  the  drawer,  to  whom  the 
proceeds  of  the  draft  were  paid,  absconded  with  the  money ;  and  it  did 
not  appear  that  if  the  telegram  had  been  delivered  to  the  bank  even 
within  a  reasonable  time  after  the  payment  of  the  draft,  the  money  paid 
could  have  been  recovered  of  the  drawer ;  and  the  telegram  was  never 
in  fiict  delivered  to  the  bank  ; 

Held,  that  actual  damages  could  not  be  recovered  by  the  bank,  first, 
because  the  loss  could  not  have  been  fairly  within  the  contemplation  of 
the  parties,  and  second,  because  the  failure  to  transmit  was  not  the  proxi- 
mate cause  of  the  loss. 

Also  held,  that  nominal  damages  could  be  recovered,  and  a  charge  to  tne 
contrary  was  fatal  error. 

Action  for  damages  for  failure  to  transmit  a  telegram. 
The  facts  are  stated  in  the  opinion.   Appeal  by  the  plaintiff. 

J.  H.  Collins^  for  plaintiff  in  error. 

J.  W.  Okey  (with  whom  was  0.  J.  Smaney\  for  defendant 
in  error. 

Wright,  J.  :  The  First  National  Bank  of  Bamesville 
brought  an  action  in  the  coart  below,  against  the  telegraph 
company,  to  recover  damages  for  failure  to  transmit  and 
deliver  a  telegraphic  message.  The  bank  was  located  in 
Bamesville,  Ohio.    It  had  done  business  with  one  Aaron 
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Lowshe,  and  had  frequently  cashed  drafts  for  him,  in  a 
small  way,  prior  to  February,  1869.  In  that  month,  Lowshe 
wanted  two  more  drafts  cashed  — one  on  Bellis  and  MiUi- 
gan,  New  York,  for  $1,600 ;  one  on  Ege  &  Otis,  same  place, 
for  $1,400.  The  amonnts  being  large  and  the  bank  cautions^ 
the  cashier  wrote  to  a  correspondent  in  New  York,  Qeorgt 
F.  Baker,  cashier  First  National  Bank,  New  York,  as  fol- 
lows : 

''  Would  like  information  in  respect  to  Mete.  Ege  ft  Otis,  No.  168  W.  W. 
Market;  also,  Mess.  West,  Titus  &  Ck).,  No.  129  West  street.  Aie  tiuj 
responsible  parties?  If  not  too  much  trouble,  would  be  pleeeed  to  haw 
you  inquire  of  each,  if  dft.  at  sight,  drawn  bj  A.  Lowshe  for  fl,400to 
$1,600,  would  be  paid.  If  the  firms,  or  either  of  them,  are  not  rel^Ue  for 
that  amt.,  or  if  they  should  be  unwilling  to  accept,  please  answer  bgr  tele- 
gram. If  all  right,  need  not  dispatch.  If  not  right,  would  like  to  hear  \fj 
Saturday  eyening  (18th).*' 

This  letter  was  dated  at  Barnesville,  February  llfh, 
which  appears  to  have  been  Thursday.  No  mention  is 
made,  it  will  be  observed,  of  Bellis  &  Milligan,  on  whom 
the  $1,600  draft  was  drawn. 

The  letter  was  received  in  New  York  by  Baker,  to  whom 
it  was  addressed,  on  February  16.  It  is  stated  in  evidence 
that  the  ordinary  time  of  mail  communication,  between 
Barnesville  and  New  York,  is  two  days.  This  advioe  to 
Baker  probably  reached  its  destination  after  close  of  bank 
hours,  on  Saturday,  and  was  taken  up  in  the  ordinary 
course  of  business  on  Monday  morning.  On  that  day  Bakei 
made  inquiries  of  Ege  &  Otis,  on  whom  the  $1,400  draft  wafl 
drawn,  and  at  4.55  of  that  day  telegraphed  as  follows  to 
the  bank  at  Barnesville : 

*' February  15,1809. 
*'To  F.  J.  Davis,  Cash.,  Barnesville,  O.  : 

**  Parties  will  accept  if  bill  lading  accompanies  the  draft.  PtotieB  sCand 
fair. 

'<Obo.  F.  Bakkb^G" 

This  message  never  was  received  at  Barnesville.  There 
is  testimony  tending  to  show  that  it  started  to  and  perhaps 
reached  Buffalo.     But  it  is  not  traced  beyond  that  pointy 
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and  the  telegraph  company  give  no  satisfactory  account  of 
what  became  of  it.  The  one  certain  fact  about  it  is,  that 
the  Barnesville  bank  never  received  it.  New  York  not 
being  heard  from,  the  Barnesville  bank  cashed  the  drafts 
on  Monday  the  16th,  before  three  o'clock,  the  hour  at  which 
business  closed.  Lowshe,  the  drawer,  had  no  money  in 
New  York  at  aU,  either  in  the  hands  of  Bellis  &  Milligan, 
or  E{ge  &  Otis,  and  having  accomplished  his  financial  trans- 
action at  Barnesville,  left  the  same  day  for  Zanesville,  and 
from  thence  to  other  places  more  remote.  The  Barnesville 
bank  now  claims  that  the  $3,000  was  a  total  loss ;  and  that 
this  loss  is  chargeable  upon  the  telegraph  company,  in  not 
sending  and  delivering  the  dispatch.  They,  therefore,  claim 
to  recover  this  amount  in  this  action.  In  the  first  petition 
of  the  bank  it  is  stated  that  the  drafts  were  discounted 
between  two  and  three  o'clock  on  the  16th,  which  would 
not  have  been  done  had  the  dispatch  been  seasonably  deliv- 
ered. The  answer  of  defendant,  however,  showed  that 
the  dispatch  was  not  delivered  in  New  York  until  4.66 ;  it 
is,  therefore,  entirely  obvious  that  no  omission  or  neglect  on 
the  part  of  the  telegraph  company  could  have  prevented  the 
cashing  of  the  drafts. 

In  the  last  petition  of  the  bank  it  is  said : 

* '  The  said  drafts  were  a  total  loss  to  said  plaintiff,  no  i>art 
thereof  having  been  paid,  which  said  loss  would  have  been 
prevented  if  said  defendant  had  forwarded  and  delivered 
said  disi)atch  to  said  plaintiff  within  a  reasonable  time  after 
it  was  received  by  said  defendant  at  its  said  ofBice  in  New 
York  city,  as  aforesaid. 

'^  If  said  dispatch  had  been  delivered  to  said  plaintiff 
before  said  drafts  were  discounted,  the  same  would  not  have 
been  discounted,  and  if  it  had  been  delivered  to  said  plaint- 
iff within  a  reasonable  time  after  the  same  were  discounted, 
the  said  sum  of  $3,000  could  have  been  recovered  back  by 
said  plaintiff  from  said  Lowshe." 

In  the  view  we  take  of  the  case  the  sole  question  that  need 
be  decided  is  the  one  of  damages.  As  has  been  said,  had 
the  dispatch  been  duly  sent  and  received ,  it  could  not  have 
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prevented  the  bank  from  giving  Lowshe  the  money ;  thit 
had  already  been  done.  Had  it  been  delivered,  howeyei, 
within  any  reasonable  time,  after  receipt  at  New  York,  tha 
what  would  have  happened?  Plaintiffs  below  say  they 
conld  have  recovered  back  the  amoant  from  liowshe,  and, 
therefore,  they  lost  their  $3,000  by  the  negligence  of  the 
defendant.  The  petition  does  not  state  how  or  in  what  man- 
ner they  could  have  recovered  the  money,  but  merely  asserts 
the  fact  to  be  so.  The  only  facts  in  evidence  showing  any 
intention  to  take  steps  to  recover  the  money,  or  intimation 
how  it  was  to  be  done,  is  the  following  from  the  cashier, 
Davis : 

^'Q.  Would  there  have  been  any  trouble  in  the  bank 
giving  security  in  Zanesville  in  any  proceeding  to  recover 
the  money  ? 

(Objected  to.) 

*  'A.  I  think  not. 

^'Q.  State  whether,  if  this  message  had  been  received  by 
the  bank  during  the  afternoon  or  evening  of  February  18. 
1869,  any  means  would  have  been  used  to  recover  tbe 
money  ;  if  so,  what  ? 

''A.  I  am  confident  means  would  bave  been  used  to 
recover  it." 

Mr.  Lowshe  also  makes  this  statement : 

*'Q.  If  the  bank  had  discovered  while  yon  were  at 
Bamesville  or  Zanesville,  that  those  drafts  which  you  had 
cashed  at  the  Barnesville  bank  would  not  be  accepted,  and 
had  demanded  the  money  back,  would  you  have  refunded 
it  to  the  bank  ? 

''A.  At  Zanesville,  on  the  afternoon  of  the  first  day 
there,  I  sent  five  hundred  dollars  of  the  money  home.  Had 
the  bank  informed  me  at  Barnesville  the  drafts  would  not 
be  accepted,  I  would  have  returned  the  money  to  the  bank. 
Had  such  information  reached  me  at  Zanesville,  before  I 
sent  the  five  hundred  dollars  home,  I  would  have  returned 
it  all.  Had  such  information  reached  me  at  Zaneeville 
after  I  sent  the  five  hundred  dollars  home,  I  would  have 
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returned  the  balance  to  the  bank.     I  would  have  returned 
the  money  immediately  on  receiving  such  information." 

In  this  connection  the  court  charged  the  jury  in  effect 
that  if  defendants  were  guilty  of  negligence  in  not  trans- 
mitting the  message,  then  plaintiffs  must  show  that  Lowshe 
was  where  they  could  have  reached  him  with  legal  process, 
and  that  he  had  property  in  sued  position  that  the  law 
could  lay  hold  of  it ;  and  if  this  was  not  shown,  but  it 
appeared  that  the  recovery  of  money  depended  upon  the 
liapi)ening  of  a  new  contingency  which  might  or  might  not 
have  occurred,  the  damages  were  so  remote  that  no  recovery 
could  be  had. 

Upon  the  case  as  thus  made  we  are  clearly  of  opinion 
that  the  plaintiff  was  not  entitled  to  substantial  damages. 

If  the  New  York  dispatch  had  arrived  upon  the  16th  or 
16th,  it  is  not  made  apparent,  either  in  pleadings  or  proof, 
how  the  bank  was  to  secure  itself,  with  that  certainty  the 
law  requires,  in  order  to  justify  a  claim  for  damages.  It  is 
not  made  to  appear  that  Lowshe  had  property  that  could  be 
seized.  He  had  obtained  this  money,  it  is  true,  and  perhaps 
might  have  had  it  in  his  possession,  but  he  might  easily 
have  put  it  beyond  the  reach  of  process.  But  even  if  he  had 
the  money  where  he  could  lay  his  hands  upon  it,  it  is  not 
pointed  out  how  the  bank  proposed  to  reach  it.  Had  he  been 
arrested  on  the  ground  of  fraud,  it  might  have  been  difBicult 
to  sustain  such  a  proceeding,  until  after  the  drafts  had  been 
actually  protested  for  non-acceptance,  by  which  time 
Lowshe  was  lost  sight  of.  Nor  is  it  alleged  or  proved  that 
an  actual  arrest  would  have  produced  the  money.  It  is 
true,  the  bank  claims  that  Mr.  Lowshe  would  have  returned 
the  money,  because  he  said  he  would  ;  still  the  jury  might 
have  considered  that  as  the  "  mere  contingency,"  which  the 
court  instructed  them  only  occasioned  a  damage  that  was 
remote. 

The  rule  as  to  damages  is  thus  laid  down  by  Eabl,  J.,  in 

Leonard y.  Tel.  Co.^  41  N.  Y.  644:     ''The  damages  must 

flow  directly  and  naturally  from  the  breach  of  contract, 

and  they  must  be  certain  both  in  their  nature  and  in  respect 
Vol.  1—16. 
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to  the  cause  from  which  they  proceed.    Under  this  m] 
speculative,  contingent,  remote  damages,  which  cannot 
directly  traced  to  the  breach  complained  of,  are  exclude 
Under  the  former  rule,  such  damages  are  only  allowed 
may  fairly  be  supposed  to  have  entered  into  the  contei 
plation  of  the  parties,  when  they  made  the  contract, 
might  naturally  be  expected  to  follow  its  violation.     It 
not  required  that  the  parties  must  have  contemplated  t 
actual  damages  which  are  to  be  allowed.     But  the  damaf 
must  be  such  as  the  parties  may  he  fairly  supposed  to  h$ 
contemplated  when  they  made  the  contract.    A  more  p 
cise  statement  of  the  rule  is,  that  a  party  is  liable  for 
the  direct  damages  which  both  parties  would  have  conte 
plated  as  flowing  from  its  breach,  if,  at  the    time  tb 
entered  into  it,  they  had  bestowed  proper  attention  nj 
the  subject,  and  had  been  fully  informed  of  the   facti 
See,  also,  Kinghorne  v.  Mont.  Tel.  Co.^  18  Up.  Can.  Q. 
60,  and  Stevenson  v.  Mont.   Tel.  Uo.y  16  id.  530 ;  Squire 
Western  Union  Tel.  Co.,  98  Mass.  232. 

This  is  substantially  the  rule  as  laid  down  in  Hddlep 
Baxendale^  9  Exch.  341,  and  in  considering  what  damai 
may  be  supposed  to  have  been  fairly  within  the  conte 
plation  of  the  parties,  there  was  nothing  in  this  dispatch 
inform  the  telegraph  company  of  the  serious  consequen* 
that  are  now  presented.  There  was  absolutely  nothing 
the  language  of  the  message  advising  the  company  that 
was  to  prevent  the  cashing  of  $3,000  worth  of  drai 
HadZey  v.  Bdxendale^  and  numerous  authorities,  hold  tl 
before  a  party  can  be  charged  with  such  special  and  pecul 
damages  as  are  here  claimed,  he  must  have  had  notice  tl 
they  were  likely  to  arise  from  a  breach  of  his  contract. 

In  Parks  v.  Alta  Cat.  Tel,  Co.,  13  Cal.  422,  the  messs 
was  to  attach  property.  This  was  of  itself  notice  that  if  t 
attachment  was  not  procured,  the  loss  of  the  debt  mij 
follow. 

Bryant  v.  Am.  Tel.  Co.,  1  Daly,  675,  was  like  the  la 
a  case  where  an  attachment  was  directed. 

In  U.  S.  Tel.  Co.  v.  Wenger,  55  Penn.  St.  262,  AUei 
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Tel.  Cas.  356,  there  was  an  order  to  bny  stocks,  wliicL  was 
delayed.  The  stocks  rose  in  value,  and  the  telegraph  com- 
pany was  held  resi)onsible  for  the  difference.  And  it  is 
said  by  the  conrt  that  the  dispatch  was  such  as  to  disclose 
the  nature  of  the  business  to  which  it  related,  and  the  loss 
might  be  very  likely  to  occur  if  there  was  delay  in  sending 
the  message. 

Ui)on  the  other  hand,  in  Baldwin  v.  Tel,  Co,^  54  Barb. 
606;  1  Lans.  125;  45  N.  Y.  744;  the  syllabus  is:  '^f  a 
telegram  does  not  show  upon  its  face  that  ir  relates  to  a 
business  transaction,  and  that  a  pecuniary  loss  may  prob- 
ably be  sustained  if  a  mistake  is  made  in  transmitting  it, 
and  no  notice  to  this  effect  is  given  to  the  telegraph  com- 
pany, the  company  making  such  mistake  will  not  be  liable 
in  damages  for  such  loss. 

In  Landsberger  v.  Mag.  Tel.  Co.,  32  Barb.  536,  it  was 
held  that  plaintiff  could  not  recover  damages,  because,  ^^on 
receiving  the  dispatch  for  transmission,  the  defendant  had 
no  information  whatever  in^  relation  to  it,  or  the  purposes 
to  be  accomplished  by  it,  except  what  could  be  derived 
from  the  dispatch  itself." 

In  U.  S.  Tel.  Co.  v.  Oilder sleeve,  29  Md.  407,  Allen's  Tel. 
Cases,  390,  it  is  held  that  knowledge  of  special  circum- 
stances must  be  shown  to  lay  a  foundation  for  special 
damages.  Steoenson  v.  Montreal  Tel.  Co.,  16  U.  Can.  Q.  B. 
630,  537.  The  telegraph  cases  generally  follow  the  rule  of 
Hadley  v.  Baxendale^  with  regard  to  notice,  as  shown  by 
the  numerous  authorities  cited  by  counsel. 

It,  therefore,  appears  to  us  that  the  possibility  of  recover- 
ing the  money  from  Lowshe  was  a  contingency  too  remote 
upon  which  to  base  a  recovery.  The  fact  that  the  company 
were  not  advised  of  any  importance  attaching  to  the  mes- 
sage, either  by  the  message  itself  or  actual  notice  given, 
goes  further  to  show  a  case  where  substantial  damages 
cannot  be  recovered. 

And  in  this  connection,  and  as  relating  to  the  question 
of  damages,  we  may  consider  the  rule,  "  causa  proxiToa  non 
remota  spectatur,^^  as  to  which  Parsons  says  (vol.  2,  p.  257, 
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Telegraphs,  Measure   of   Damages):     ^'If   the   telegra 

company   is  in  default,   but  their  default  is  made  w 

chievous  to  a  party  only  by  the  operation  of  some  otl 

intervening  cause,  then  the  rule  above  mentioned  woi 

prevent  the  liability  of  the  company ;  because  their  dela 

would  only  be  the  remoia,  the  remote  or  removed  cause 

the  injury,  and  not  the  proxiTiui^  or  nearest  cause." 
If  tne  telegraph  company  were  guilty  of  negligence  in  : 

delivering  the  message  at  Barnesville,  the  question  rema 

whether  there  would  have  been  a  loss  if  there  were  no  ot 

cause  intervening.    Clearly  the  failure  in  the  message  i 

not  the  moving  cause  that  induced  Lowshe  to  obtain 

discounts  and  pocket  the  money ;  neither  would  the  da 

quency  of  the  telegraph  company  have  occasioned  i 

damage  had  Lowshe  evidenced  that  integrity  which,  i] 

virtuous  mind,  would  have  induced  the  return  of  the  moi 

to  the  bank.    The  loss  was  occasioned  by  two  causes — 

shortcoming  of  the  telegraph  company,  in  not  deliver 

the  message,  and  the  still  shorter-coming  of  Lowshe 

appropriating  to  himself  what  belonged  to  somebody  else 

In  Lowery  t.  Western  Union  Telegraph  Co.,  60 
Y.  198,  B  sent  a  telegram  to  plaintiff,  asking  for  $500 ; 
mistake  the  telegraph  company  changed  the  message 
$5,000,  which  B  obtained,  embezzled,  and  absconded.  ' 
referee  held  the  telegraph  company  liable  for  the  loss 
the  whole  amount.  This  was  held  error  ;  that  defendai 
negligence  was  not  the  proximate  cause  of  the  loss,  as 
embezzlement  of  B  did  not  naturally  result  therefrom,  \ 
could  not  reasonably  have  been  expected. 

In  this  case,  the  court,  quoting  from  drain  v.  Petri 
Hill,  522,  lay  down  this  rule:  **  To  maintain  an  action 
special  damages,  they  must  appear  to  be  the  legal  \ 
natural  consequences  arising  from  the  tort,  and  not  ti 
the  wrongful  act  of  a  third  person  induced  thereby, 
other  words,  the  damage  must  proceed  wholly  and  ex< 
sively  from  the  injury  complained  of." 

In  any  aspect,  therefore,  in  which  we  are  able  to  view 
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^  case,  we  cannot  bat  consider  that  the  damages  are  too  remote 
K  to  uphold  recovery  to  any  substantial  amount. 
>  But  the  plaintiff  was  entitled  to  recover  nominal  damages. 
'  Upon  the  breach  of  an  agreement,  the  law  infers  damages, 
^  and  if  none  are  proved,  nominal  can  be  recovered.  Sedg- 
'  wick  on  Damages,  47;  Field  on  Damages,  679  ;  Parks  v. 
AUa  Col.  Tel.  Co.,  13  Cal.  425;  Candee  v.  West.  Un. 
^    ^EW.  Cb^  34  Wis.  471. 

The  plaintiff  asked  the  court  to  charge  that,  if  the  non- 
delivery  of  the  message  was  by  reason  of  defendant's 
negligence,  plaintiff  was  entitled  to  nominal  damages  if 
there  were  no  actual  damage.  This  was  refused,  and  the 
court  did  charge  that  there  was  no  right  of  action,  unless 
injury  was  shown.  This  was  error,  for  which  the  judgment 
most  be  reversed.       ♦♦♦**♦ 

Judgment  reversed. 

Far  olher  cases  see  Indsz,  titles  "  Damages,"  "  Proximate  Cause." 
See,  also,  note  to  Candet  v.  W.  U.  Tel.  Co.^  ante, p.  99;  Hibbard  ▼.  W. 
v.  TA.  Ox,  ante,  p. 


Thb  Westebn  Union  Teleobaph  Company,  Plaintiff  in 
error,  v.  Theophilus  S.  Fontaine,  Defendant  in  error. 

Supreme  Court  of  Oeorffia,  January,  1877, 

(58  Ga.  488.) 

DOTT  TO  PATRONS.—  LnOTINO  UABUJTY.— HaLF-BATE  MBSSAOK. 

A  telegraph  company  cannot  limit  its  liability  for  gross  negligence. 

Qalf-rate  message  blanks  held  void  so  far  as  th^  attempt  such  limitation. 

rhe  duty  and  liability  of  a  telegraph  company  to  its  customers  discussed 
bat  not  decided  —  one  judge  holding  that  it  is  a  bailee  for  hire,  one  that 
it  is  not  a  bailee  at  all,  and  one  that  it  is  a  common  carrier,  and  so  an 
insoier. 

Action  for  damages.    The  facts  snfficiently  appear  in 
the  opinion.    Appeal  by  defendant  below. 
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HiorTUon  &  Qrimes^  for  plaintiff  in  error. 
J.  M.  &  H.  A.  BusseUy  for  defendant. 

Warner,  C.  J.:  The  plaintiff  brought  his  action  agaiiul 
the  defendant  to  recover  damages,  which  he  alleged  lie  had 
sustained  in  consequence  of  the  breach  of  daty  and  n^i- 
gence  of  the  defendant  in  failing  to  ^send  and  deliver  a  cer- 
tain described  telegraph  message,  received  by  it  from  the 
plaintiff  at  Columbus,  6a.,  to  be  transmitted,  for  a  certain 
stipulated  reward,  to  Nourse  &  Brooks,  at  the  city  of  New 
York.  On  the  trial  of  the  case,  the  jury,  under  the  chaige 
of  the  court,  found  a  verdict  in  favor  of  the  plaintiff  fortba 
sum  of  $363.00.  A  motion  was  made  for  new  trial  on  the 
several  grounds  of  error  alleged  therein,  which  was  over- 
ruled by  the  court,  and  the  defendant  excepted.  It 
appears  from  the  evidence  in  the  record  that  on  the  9th 
of  December,  1872,  the  plaintiff  handed  the  paper,  of 
which  the  following  is  a  copy,  to  the  defendant's  agent  at 
Columbus,  G^a.: 

"Half-b^tb  BlBBSAaSS. 
''The  Western  Union  Telegraph  Company  v^iU  receive  mesHigai  for  tU 


stations  in  the  United  States,  east  of  the  Mississippi  river,  to  be  senl  daring 
the  night  at  one-half  the  usual  rates,  on  condition  that  the  oompeny  thiU 
not  be  liable  for  errors  or  delay  in  the  transmission  or  deliveiy  or  for 
non-delivery  of  such  messages,  from  whatever  cause  occurring,  ud  shall 
only  be  bound  in  such  case  to  return  the  amount  paid  by  the  sender. 

'*  No  claim  for  refunding  will  be  aUowed,  unless  presented  in  writing 
withm  twenty  days." 

*'  O.  H.  Palmsr,  Secretary.  **  WUiUAM  Obton,  IVesident** 

''December  9th,  1879. 
*'  Send  the  following  message,  subject  to  the  above  terms,  which  are 
agreed  to: 

*'  To  Messrs.  Nourse  &  Brooks,  76  Beaver  street,  New  York: 
'*  Exercise  your  own  discretion  as  regards  covering  December  oontnct 

*'  T.  8.  FoMTAnm.** 

Plaintiff  testified  that  he  handed  the  foregoing  message 
to  Coleman,  one  of  the  defendant's  operators,  at  the  office 
of  the  company  in  the  city  of  Columbus,  on  the  erening  of 
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the  9th  of  December,  1872,  and  paid  fifty  cents,  the  usual 
amount  for  a  night  or  half-rate  message.  Witness  knew 
that  there  was  a  difference  in  the  obligation  and  liability  of 
the  company  on  night  messages,  and  those  sent  in  the  day ; 
did  not  ask  to  have  the  message  repeated,  nor  offer  to  pay 
for  the  same.  Plaintiff  proved  by  Nourse  &  Brooks  that 
the  message  was  not  received  by  them,  and  also  proved  the 
damage  sustained  in  consequence  thereof  in  the  sale  of 
the  plaintiff's  cotton.  Harrell  and  Coleman,  the  defendant's 
agents  and  operators  at  Columbus,  testified  as  to  the  receipt 
of  the  message  from  plaintiff,  and  that  the  same  was  for- 
warded from  that  office  on  the  night  of  its  reception  to  some 
rex)eating  office  between  Columbus  and  New  York;  the 
plaintiff,  previous  to  the  0th  of  December,  1872,  had  fre- 
quent dealings  with  defendant,  and  transacted  most  of  his 
business  upon  red,  or  night  messages.  The  court  charged 
the  jury,  amongst  other  things,  in  substance,  that  the 
defendant  was  a  quasi  common  carrier,  and  liable,  as  such, 
for  its  failure  to  deliver  messages  received  by  it,  and  could 
not  limit  its  legal  liability  by  any  notice  given  by  publica- 
tion, or  by  entry,  on  receipts  given.  The  legal  effect  of  the 
charge  of  the  court  was  to  make  the  defendant  liable  for  the 
safe  delivery  of  all  messages  received  by  it  for  transmission, 
either  by  night  or  day,  in  the  same  manner,  and  to  the  same 
extent,  as  a  common  carrier  of  goods  is  made  liable  by  the 
law  of  this  State. 

1.  What  is  the  exact  measure  of  the  defendant's  liability 
in  this  State,  under  the  existing  laws  thereof,  is  a  question 
to  be  decided  for  the  first  time  by  this  court,  and  we  are, 
therefore,  at  liberty  to  decide  it  in  accordance  with  the 
general  principles  of  law  applicable  to  that  particular  busi- 
ness in  the  absence  of  any  statutory  regulations  concerning 
it.  When  a  x>erson,  either  natural  or  artificial,  undertakes 
any  employment,  trust,  or  duty,  such  person  contracts  with 
those  who  employ  or  entrust  him,  or  it,  to  perform  that 
employment,  trust,  or  duty,  with  that  integrity,  diligence 
and  skill  which  belongs  and  appertains  to  that  particular 
emplojrment ;  and  if  by  the  want  of  either  of  those  qualities, 
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any  injury  occurs  to  those  who  employ  him,  or  it,  for  a 
reward,  an  action  on  the  case  may  be  maintained  thereto 
to  recover  damages.  The  defendant,  as  a  telegraph  com- 
pany, by  its  machinery,  undertakes  to  transmit  messages 
from  one  place  to  another  for  hire,  for  those  who  may  think 
proper  to  employ  or  entrust  it  with  that  particular  business. 
In  the  absence  of  any  statutory  regulations,  what  is  the 
measure  of  the  defendant's  liability  for  neglect  of  duty 
in  carrying  on  the  particular  business  in  which  it  is 
engaged  ?  Is  it  liable  as  a  common  carrier,  or  quasi  com- 
mon carrier,  as  defined  by  the  laws  of  this  State?  It  may 
be  stated,  as  an  incontrovertible  legal  proposition,  that  every 
power  exercised  by  any  court  must  be  found  in  and 
derived  from  the  law  of  the  land,  and  also  be  exercised  in 
the  manner  that  law  prescribes.  Oray  v.  McJVecU^  13  Ga. 
Rep.  424.  What  law  of  this  State  authorizes  the  courts 
thereof  to  declare  that  a  telegraph  company,  using  its 
peculiar  machinery  for  the  transmission  of  messages  from 
one  point  to  another,  is  a  common  carrier,  or  a  gtiasi  com- 
men  carrier,  and  liable  as  such  for  its  neglect  of  da  ty  in  the 
particular  business  in  which  it  is  engaged  ?  We  know  of 
none ;  but,  on  the  contrary,  the  true  nature  and  chancter 
of  its  liability  would  seem  to  be  that  of  a  bailee  for  hire. 
The  sender  of  a  message  bails  or  entrusts  it  to  the  defendant 
for  a  certain  purpose,  and  the  defendant  undertakes  to 
accomplish  that  purpose  by  doing  some  work,  and  bestow- 
ing some  care  on  the  thing  bailed,  for  a  stipulated  reward. 
Bailees,  under  the  law  of  this  State,  are  not  insurers  against 
loss  or  damage  to  the  thing  bailed,  but  are  required  to 
exercise  care  and  diligence  in  protecting,  and  keeping 
safely  the  thing  bailed.  In  all  cases  of  bailment  in  this 
State,  after  proof  of  loss  or  damage,  the  burden  of  proof  is 
on  the  bailee  to  show  proper  diligence.  Code,  §  2064.  The 
X)laintiff  proved  at  the  trial,  tlie  loss  or  non-delivery  of  the 
message  bailed  to  the  defendant  for  transmission  to  the 
place  of  its  destination,  and  the  damage  sustained  in  con- 
sequence thereof. 
2.  The  defendant,  however,  insists  that  it  is  not  liable  to 
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the  plaintiff  by  reason  of  the  agreement  set  forth  in  the 
record,  which  was  signed  and  agreed  to  by  the  plaintiff 
when  he  left  the  night  message  to  be  sent  by  it.  The 
objection  to  that  agreement  is,  that  it  is  broad  and  compre- 
hensive enough  to  protect  the  defendant  from  liability  from 
its  own  gross  Tiegligence  in  failing  -to  transmit  or  deliver 
messages,  which  the  law  does  not  allow  to  be  done.  The 
words  of  the  agreement  are,  **0n  condition  that  the  com- 
pany shall  not  be  liable  for  errors  or  delay  in  the  transmis- 
sion or  delivery,  or  for  non-delivery  of  such  messages, 
from  whatever  cause  occurring.'*^  If  the  words  ** except 
by  the  defendant's  own  negligence"  had  been  inserted  in 
the  agreement,  it  would  have  been  reasonable,  and  legally 
binding  on  the  plaintiff,  who  had  knowledge  of  the  terms 
thereof. 

In  our  judgment,  the  evidence  in  the  record  made  out  a 
prima  fade  case  of  gross  negligence  on  the  part  of  the 
defendant.  The  message  was  sent  by  the  defendant's  agent 
and  operator  at  Columbus,  *'to  some  repeating  office 
between  that  point  and  New  York."  What  repeating 
office?  Inasmuch  as  the  defendant  had  the  exclusive 
control  of  its  own  machinery,  operatives  and  agents,  it 
should  have  shown  to  what  repeating  office  the  message  was 
sent,  and  whether  it  was  received  there,  and  if  so,  what 
then  became  of  it?  So  far  from  even  doing  this,  the 
defendant  offered  no  explanation  whatever,  only  that  the 
message  had  been  sent  to  some  repeating  office  between 
Columbus  and  New  York.  Although  the  charge  of  the 
court  was  erroneous,  still  the  verdict  was  right  under  the 
evidence  and  the  law  applicable  thereto,  and  we  will  not 
disturb  it. 

Let  the  judgment  of  the  court  below  be  affirmed. 

Bleckley,  J.  (concurring) :  I  am  inclined  to  the  opinion 
that  the  business  of  telegraphing  consists  merely  in  receiv- 
ing orders  for  work  and  labor,  and  executing  them.  Strict- 
ly speaking,  there  is  no  bailment,  and,  therefore,  no  car- 
riage of  property.  The  sender  of  a  message  gives  an  order 
for  certain  work  to  be  done,  and  the  telegraph  company 
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undertakes  to  do  it.  A  part  of  it  is  performed  by  the  u^e 
of  scientific  machinery,  and  a  part  by  the  carriage  and 
delivery  of  a  paper  which  is  not  bailed  to  the  company, 
but  which  the  company  furnishes  and  prepares  for  itself. 
While  I  take  this  view  of  the  matter,  I  do  not  think  the 
company  can  stipulate  against  liability  for  its  own  gross 
negligence.  In  no  business  carried  on  for  reward  can  that 
be  done. 

I  concur  in  the  judgment. 

Jaokson,  J.  (concurring):  I  concur  in  the  judgment 
of  this  court  affirming  that  of  the  court  below ;  bat  I  wish 
to  say  that  I  am  inclined  to  think  that  the  business  of  a  tele- 
graph company  is  very  similar  to  that  of  a  common  carrier, 
and  approximates  very  nearly  to  that  business.  The  tel^ 
graph  company  undertakes  to  carry  and  deliver  a  message 
from  one  point  to  another ;  and,  whilst  it  does  not  carry  the 
identical  piece  of  paper  on  which  the  message  is  written, 
nor  undertakes  to  do  so,  yet  it  does  agree  to  carry  and 
deliver  the  message  itself — the  sense  and  substance  of  the 
letter  which  is  delivered  to  it  at  the  place  from  which  it 
starts.  It  agrees  to  re-write  the  message  at  the  place  of 
destination,  and  to  carry  it,  thus  re- written,  to  the  place  of 
business,  or  the  residence,  of  the  party  or  persons  to  whom 
it  is  directed.  It  is  immaterial,  in  my  judgment,  that  the 
carrier  does  not  carry,  or  bargain  to  carry,  the  worthless 
thing  on  which  the  valuable  substance  is  written,  provided 
he  carries,  or  agrees  to  carry,  that  valuable  substance  itself; 
or  by  what  means  he  shall  carry  that  substance,  whether  by 
steam  over  a  railroad,  or  by  electricity  over  wires.  Its  obli* 
gation  is  to  carry  and  deliver  a  message  on  which  most 
important  business  transactions  may  depend.  Its  obligsr 
tion  is  to  carry  this  message  very  rapidly,  and  it  charges 
increased  compensation  for  so  carrying  and  delivering.  It 
is  chartered  for  that  i)arpose,  and  is  bound  by  the  charter 
and  the  very  nature  of  its  business,  to  carry  for  everybody 
who  will  pay  it.  It  acts,  therefore,  not  only  as  a  carrier, 
but  as  a  common  carrier  ;  and,  therefore,  I  am  not  preimred 
to  say  that  the  court  below  committed  error  in 
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it  as  a  qtuisi  common  carrier,  and  in  applying  the  roles 
which  govern  that  bailment  to  the  telegraph  company.  The 
latest  commentators,  and  the  current  of  the  authorities, 
seem  to  concur  in  this  view  of  the  law,  and  to  apply  the  rules 
governing  common  carriers  to  telegraph  companies. 


Note.— This  case  is  cited  in  the  follovdng  cases,  pos^;  W,  U,  TeL  Oo* 
V.  Blanchard;  W.  U.  Td.  Co.  v.  Neitt:  Smith  v,  W.  U.  Tel.  Co. 

For  other  cases  see  Indbz,  titles  *'I)aty  to  Customers,**  "Limiting 
Liability. '» 

For  earlier  cases  on  duty  to  customers,  see  note  to  QrinneU  y.  W.  U,  Td. 
Co,f  ante^  p.  70. 

On  limiting  liability,  note  to  ManviUe  v.  W.  U.  Td,  Co.^  ante,  p.  92. 


Milton  T.  Logan  v.  The  Western  Union  Tblbgsaph 

Company. 

Supreme  Court  of  lUinoiSt  January y  1877. 

(84  HI.  468.) 

Failure  to  transmit  telbqram.—  Damaobs. 

A  complaint  alleging  as  the  only  items  of  damage  for  failure  to  transmit  a 
telegram,  injury  to  the  feelings  of  the  sender  and  loss  of  money  expended 
in  and  about  the  transmission  of  the  message,  held  good  on  demurrer,  as 
warranting  at  least  nominal  damages  in  the  amount  paid  for  sending  the 
message. 

Action  for  damages  for  failure  to  transmit  a  telegram. 
The  facts  appear  in  the  opinion. 

Oscar  A.  De  Leuw^  for  the  plaintiff  in  error. 
Williams  &  Thompson^  for  the  defendant  in  error. 

Writ  of  error  to  the  Circuit  Court  of  Cass  county  ;  the 
Hon.  Cybus  Epleb,  Judge,  presiding. 
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This  was  an  action  brought  by  Milton  Logan,  against  tiie 
Western  Union  Telegraph  Company,  in  the  Circuit  Court  ol 
Cass  county.  The  defendant  appeared  and  filed  a  demnrrei 
to  the  declaration.  The  court  sustained  the  demurrer  and 
gave  judgment  on  the  demurrer,  in  bar  of  the  action,  and 
for  costs.  The  plaintiff  below  brings  the  record  here  on 
writ  of  error,  and  the  only  question  presented  is,  did  the 
Circuit  Court  err  in  sustaining  the  demurrer  to  the  declara- 
tion? 

The  declaration  was  in  these  words,  viz. : 

'^  Milton  Logan,  the  plaintiff  in  this  case,  complains  of 
the  Western  Union  Telegraph  Company,  summoned,  etc., 
of  a  plea  of  case  ;  for  that,  whereas,  heretofore,  to  wit,  on 
the  21st  day  of  September,  A.  D.  1873,  and  from  thence- 
forward to  the  commencement  of  this  suit,  the  defendant 
being  a  body  corporate,  under  the  name  and  style  afore- 
said, was  the  owner  of  certain  telegraph  wires  and  the  pro- 
cesses and  apparatuses  thereunto  appertaining,  for  the  com- 
munication of  intelligence  and  dispatches  rapidly  and  by 
means  of  electricity  from  one  point,  place  or  station,  to 
another,  and  that  said  defendant  operated  and  controlled 
the  same  from  Blair,  Nebraska,  to  wit,  at  the  county  afore- 
said to  Beardstown,  Illinois,  to  wit,  at  the  county  afore- 
said, and  intermediate  and  between  said  places.  And  the 
plaintiff  avers  that  it  was  the  duty  of  the  defendant,  by  and 
through  its  authorized  agents  in  that  behalf,  for  compensa- 
tion and  reward  to  it  paid  or  given,  to  transmit  and  carry 
over,  by  and  through  said  telegraph  wires,  api)aratnses  and 
processes  aforesaid,  with  reasonable  care,  safety  and  dili- 
gence, messages,  dispatches  or  communications  of  request, 
demand,  information  and  intelligence,  commonly  called 
'  telegrams,'  from  one  point  or  station  of  the  defendant  to 
another,  to  wit,  from  the  said  Blair,  Nebraska,  to  wit,  at 
the  county  aforesaid,  to  Beardstown,  to  wit,  at  the  county 
aforesaid ;  and  from  Beardstown,  to  wit,  at  the  county 
aforesaid,  to  Blair,  Nebraska,  to  wit,  at  the  county  afcnre^ 
said.  And  that  it  was  the  further  duty  of  said  defendant  to 
deliver  the  said  telegrams  or  messages  upon  the  leoeptioii 
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of  the  same  at  the  office  of  the  place  of  the  destination  of 
the  same,  to  the  person  or  persons,  party  or  parties,  to  whom 
the  same  should  be  sent  or  directed  and  addressed,  with  rea- 
sonable diligence,  and  without  delay  or  neglect.  Plaintiff 
avers,  that  on,  to  wit,'  the  22nd  day  of  September,  A.  D. 
1873,  at  Beardstown,  to  wit,  at  the  county  aforesaid,  the 
wife  of  him,  the  said  plaintiff,  and  the  mother  of  his  son, 
C.  C.  Logan,  to  be  hereinafter  named,  was  lying  danger- 
ously ill  and  upon  the  point  of  death  ;  that  the  plaintiff's 
son,  C.  C.  Logan,  was  then  living  and  residing  at  Blair, 
Nebraska,  aforesaid,  at  to  wit,  at  the  county  aforesaid  ;  and 
the  plaintiff  being  desirous  to  communicate  said  intelligence 
to  his  said  son  rapidly,  and  by  means  of  the  electricity, 
telegraph  wires,  apparatuses,  and  processes  of  said  defend- 
ant, aforesaid,  at  Beardstown,  at  the  county  aforesaid,  on, 
to  wit,  the  22nd  day  of  September,  1873,  wrote  out  and 
delivered  to  the  said  defendant,  at  its  proper  office  at  Beards- 
town, a  certain  message  or  telegram,  addressed  to  said  C. 
C.  Logan,  aforesaid,  at  Blair,  Nebraska,  to  wit,  at  the 
county  aforesaid,  the  same  being  in  words  and  figures  fol- 
lowing, to  wit : 

"  Bbabdstgwn,  IU.,  Sept.  22, 1878. 
''  To  C.  C.  Logan,  Blair,  Nebraska  : 
'*  Tour  mother  about  to  die.    Come  home.    If  can't  come,  answer. 

"M.  Logan." 

to  be  sent  and  transmitted  by,  through  and  over  said  tele- 
graphic wires  of  said  defendant,  from  said  Beardstown,  to 
wit,  at  the  county  aforesaid,  to  Blair,  Nebraska,  at  to  wit, 
the  county  aforesaid,  with  reasonable  diligence  and  atten> 
tion,  and  without  delay  ojr  neglect,  and  there,  that  is  to  say, 
at  Blair,  Nebraska,  to  wit,  at  the  county  aforesaid,  to  be 
delivered  to  said  C.  C.  Logan,  with  reasonable  dispatch,  and 
without  delay  or  neglect  as  aforesaid.  And  plaintiff  avers 
that  he  did,  then  and  there,  at  the  time  of  sending  said  mes- 
sage aforesaid,  pay  to  the  defendant  the  reward  and  com- 
pensation demanded  and  required  by  the  defendant  of  the 
plaintiff,  to  wit,  the  sum  of  eighty  cents,  for  the  transmis- 
sion and  delivering  of  said  telegram  or  message,  and  the 
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defendant,  then  and  there,  received  said  telegram  or  mes- 
sage for  transmission  and  delivery  to  said  C.  G.  Logan,  at 
Blair,  Nebraska,  to  wit,  at  the  connty  aforesaid,  a^  afore- 
said. 

^'  The  plaintiff  avers  that  the  defendant,  notwithstandiiig 
the  premises,  did  not  send  or  transmit  the  said  message  or 
telegram  aforesaid,  but  omitted  negligently,  recklessly  and 
willfully,  to  send,  transmit  and  convey  the  same,  by  and 
through  its  wires  and  over  the  same,  from  said  Beaxdstown 
to  said  Blair,  and  also  wholly  failed  to  deliver  said  message 
or  dispatch  to  said  C.  C.  Logan,  at  said  Blair,  Nebraska, 
to- wit,  at  the  county  aforesaid,  by  and  through  the  reck- 
lessness and  misconduct  of  the  said  defendant  in  the  per- 
formance of  its  duty  in  that  behalf,  so  that  the  plaintiff 
avers  that  said  C.  C.  Logan  never  received  said  dispatch, 
by  means  whereof  the  said  plaintiff  was  deprived  of  the 
comfort  and  fellowship,  presence  and  sympathy  of  bis  s-iid 
son,  which  he  wauZd  otherwise,  might  or  would  have  had, 
in  his  affliction  occasioned  by  the  dangerous  and  &tal  ill- 
ness  of  his  said  wife,  the  mother  of  his  said  son,  C.  C. 
Logan,  as  aforesaid,  and  was  otherwise  injured  in  his  feel- 
ings and  sensibilities,  by  the  pain  and  agitation  caused  by 
depriving  plaintiff  of  the  presence  of  his  son  in  the  last  HI- 
ness  of  said  mother  and  wife,  and  was  also  forced  and 
obliged  to  lay  out  and  expend  a  large  sum  of  money,  to  wit, 
the  sum  of  fifty  dollars,  in  and  about  the  transmission  and 
sending  of  said  message,  and  in  and  about  attending  to  the 
same,  and  that  he  hath  otherwise  been  damaged  in  a  large 
sum  of  money,  to- wit,  in  the  sum  of  fifty  dollars ;  where- 
fore plaintiff  saith  an  action  hath  accrued  to  him,  to  the 
damage  of  the  said  plaintiff  in  the  sum  of  one  thousand 
dollars  ($1,000),  and  therefore  he  sues." 

Per  Curiam  :  The  majority  of  the  court  hold,  that  on 
the  averments  of  the  declaration  the  plaintiff  was  entitled  to 
recover  nominal  damages,  at  least,  including  the  loss  of  the 
price  of  the  telegram.  The  demurrer  should  have  been 
overruled. 


CALIFORNIA,  1877.  239 

The  Bank  of  CaUfornia  v.  The  Western  Union  Telegraph  Go. 


The  judgment  most  be  reversecU  and  the  caose  remanded 
for  proceedings  in  accord  with  this  opinion. 

Jvdgmenl  reversed. 


Bee  Iia»X,  title  *'  Mental  DiBtrees." 


Thb  Bank  op  California  v.  The  Western  Union  Tele- 
graph Company. 

Supreme  Court  of  California,  July,  1877. 

(52  Cal.  280.) 
FOBORD  OB  FRAUDULBKT  TELEGRAM.—  LlABILITT  OF  COMPAITr. 

The  reoeiver  of  a  telegram  has  a  right  to  rely  on  the  exercise  of  ordinary 
care  on  the  part  of  the  telegraph  company  in  its  duty  of  ascertaining  the 
identity  of  the  sender ;  and  in  case  loss  is  caused  by  failure  in  that  duty, 
the  company  is  liable. 

The  same  is  true  whether  the  message  which  caused  the  loss  were  dis« 
patched  by  the  company's  agent,  or  by  some  one  whom  he  had  wrong- 
fully or  negligently  suffered  to  dispatch  it. 

Washburn,  the  defendant's  manager  at  Colusa,  entrusted 
the  charge  of  the  office  to  one  Charles  Crowell,  his  own 
employee.    Crowell  forged  a  telegram,  as  follows : 

*' Colusa,  January  19, 1875. 
*'  To  the  Bank  of  California,  San  Francisco : 
**  Pay  Charles  H.  Crowley,  twelve  hundred  dollars  gold. 

''  (Signed)  '<  W.  P.  Habbdioton,  Cashier." 

and  himself  dispatched  it  to  the  Bank  of  California.     Har- 
rington was  the  cashier  of  a  bank  at  Colusa. 

After  sending  the  message,  Crowell  went  to  San  Francisco, 
procured  one  Spencer,  who  knew  him  somewhat  at  Colusa, 
but  who  was  deceived  by  the  similarity  of  names,  to  identify 
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him  at  the  Bank  of  California.  He  thus  obtained  fhe  $1,200 
and  disappeared. 

In  this  action  the  bank  sought  to  recover  the  money  from 
the  telegraph  company. 

App^  by  plaintiff.  Further  facts  soffioienily  appear  in 
the  opinion. 

8.  M.  Wilson^  for  appellant. 

TT.  H,  L.  Barnes,  for  respondent. 

By  the  court,  McKinstby,  J.:  If  the  fraudulent  acts 
committed  by  Crowell  had  been  done  by  Washburn,  the 
defendant  would  have  been  liable  to  an  action  on  the  case. 

When  a  trust  is  put  in  one  person,  and  another  whose 
interest  is  intrusted  to  him  is  damnified  by  reason  of  the 
neglect  of  such  as  that  person  employs  in  the  dischaige  of 
that  trust,  he  shall  answer  for  it  to  the  party  damnified. 
Lord  Chief  Justice  Holt,  in  Lane  v.  Sir  Robert  Cotton,  12 
Mod.  490. 

The  liability  of  the  piincipal,  however,  is  not  limited  to 
instances  of  neglect^  strictly  speaking,  on  the  part  of  the 
agent.  There  are  many  cases  in  which  a  master  most  be 
held  liable  for  the  willful  and  wrongful  acts  of  his  servants. 
The  true  ground  on  which  the  master  avoids  liability  for 
most  of  the  willful  acts  of  his  servants,  when  unaathorized 
l)y  him,  is  that  they  are  not  done  in  the  course  of  the  ser- 
vant's employment.  When  they  are  so,  the  master  is  liable 
for  them.     Shearman  &  Redfield  on  Negligence,  sec.  66. 

The  general  doctrine  of  the  law  is,  that  the  princiiNil  is 
liable  to  third  persons  for  the  frauds,  deceits,  concealments, 
misrepresentations,  torts,  negligences,  and  other  malfeas- 
ances or  misfeasances  and  omissions  of  duty  of  his  agent, 
in  the  course  of  his  employment.  Story  on  Agency^  sec.  462. 

The  rule  is  founded  on  public  policy  and  convenience, 
for  in  no  other  way  could  there  be  any  safety  to  third  per- 
sons in  their  dealings  either  directly  with  the  principal,  or 
indirectly  with  him  through  the  instrumentality  of  agents. 
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In  every  such  case  the  principal  holds  out  his  agent  as  com- 
petent and  fit  to  be  trusted,  and  thereby,  in  effect,  he  war- 
rants his  good  conduct  and  fidelity.  Ibid,  sec.  463.  Thus 
a  carrier  will  be  liable  for  the  tortuous  conversion  of  the 
property  being  transmitted  by  his  agent. 

Similar  principles  will  apply  to  cases  like  the  present. 

One  receiving  a  dispatch  from  a  telegraph  company  has 
the  right  to  rely  upon  the  exercise  of  ordinary  care  and 
prudence  by  the  agent  of  the  company  who  transmitted  the 
message,  in  discharging  his  duty  of  deciding  whether  the 
sender  was  the  person  he  represented  himself  to  be.  Where 
a  '^valuable"  message  is  sent,  the  identity  of  the  sender 
must  be  determined  by  the  appropriate  agent  of  the  com- 
pany, and  if  the  agent  is  guilty  of  negligence  in  failing  to 
ascertain  such  identity,  the  telegraph  company  is  liable. 
Mlwood  V.  The  Western  Union  Telegraph  Co.^  45  N. 
Y.  549. 

And  if  an  agent  of  a  telegraph  company,  whose  duty  it 
is  to  send  genuine  messages,  shall  willfully  and  fraudulently 
send  a  dispatch  in  the  name  of  another,  this  wrong  act  is 
as  much  done  "in  the  course  of  his  employment "  as  if  he 
had  negligently  sent  a  forged  message.  To  this  extent  the 
person  receiving  the  dispatch  may  depend  upon  the  guaran- 
tee of  the  company  that  their  agent  is  faithful  and  honest ; 
and  he  is  equally  damnified,  whether  the  fraud  is  commit- 
ted by  the  agent  directly  or  is  successfully  consummated 
by  another  by  reason  of  the  negligence  of  the  agent.  The 
agent  is  authorized  to  transmit  messages,  and  the  transmis- 
sion of  a  false  message,  whether  contrived  by  himself,  or 
contrived  by  another  and  negligently  sent  by  him,  is  within 
the  course  of  his  employment. 

If  the  wrong  had  been  done  by  Washburn,  the  case  would 
come  clearly  within  the  law  as  declared  by  sec.  2338  of  the 
Civil  Code : 

*' Unless  required  by  or  under  the  authority  of  law  to 
employ  that  particular  agent,  a  principal  is  responsible  to 
third  persons  for  the  negligence  of  his  agent  in  the  trans- 
action of  the  business  of  the  agency,  including  wrongful 
Vol.  1—16. 
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acts  committed  by  such  agent  in^  and  €ls  a  part  qf^  tit 
transaxstion  qf  such  btcsiness^  and  for  his  willfnl  omissioii 
to  fulfill  the  obligations  of  the  principal." 

If,  therefore,  plaintiff  is  correct  in  its  claim  that  Wash- 
bum  had  xx>wer  to  delegate  his  authority  to  Crowell,  the 
judgment  of  the  court  below  in  favor  of  the  defendant^  the 
telegraph  company,  was  incorrect. 

But  I  shall  assume  that  Washburn  had  no  authority  to 
appoint  a  sub-agent  to  perform  functions  like  his  own,  or 
any  functions  for  or  on  behalf  of  defendant.  His  oflbse  as 
agent  of  the  company  was  highly  confidential,  and  the  com- 
pany had  a  right  to  rely  on  his  performance  of  his  duties 
personally.  He  had  exclusive  charge  of  the  office  and 
operating  machinery  at  that  place,  and  it  was  part  of  his 
duty,  not  only  to  see  that  messages  were  faithfully  tnns- 
mitted  and  delivered,  but  to  preserve  the  secrecy  of  tele- 
graph correspondence  inviolate,  and  to  use  every  proper 
precaution  to  prevent  access  to  the  employment  of  the 
wires,  and  to  preclude  the  reading  of  dispatches. 

Article  V  of  Title  IX  of  the  Civil  Code  is  not  determina- 
tive of  the  case  before  us.  The  sections  of  that  article  are 
but  declaratory  of  the  common  law,  and  are  applicable  to 
the  same  cases  as  would  be  the  common  law  rules  there 
announced  had  the  Ci\il  Code  never  been  adopted. 

But  beyond  these  rules,  there  is  another  dependent  on 
public  policy,  which  takes  effect  without  reference  to  the 
relations  between  a  principal  and  sub-agent  with  regard  to 
matters  of  contract. 

A  principal  is  not  bound  by  a  contract  made  in  his  name 
by  a  sub-agent,  appointed  without  authority,  even  where  it 
is  precisely  the  contract  which  his  agent  is  empowered  to 
make.  But  the  question  here  is,  whether  defendant  is 
liable  for  the  negligence  ot frauds  of  Crowell. 

From  the  proposition  that  the  principal  is  not  bound  by 
the  contracts  made  in  his  name  by  such  pretended  agent, 
^4t  might  not  unreasonably  be  inferred  that  he  could  not 
be  made  liable  for  the  torts  of  one  whose  co7Ura<sts  would 
not  bind  him.     On  the  other  hand,  there  is  a  manifest 
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ji  inconvenience  certain  to  ensne  to  the  public  at  large  from 

Ih  thus  shifting  the  responsibility  from  masters  who,  as  a 

class,  are  able  to  meet  it,  and  who  receive  the  benefit  of  the 

ll  service,  upon  servants,  who,  as  a  class,  are  entirely  unable 

]i  to  compensate  for  the  injuries  thus  caused.    Public  policy, 

i  therefore,  requires  that  masters  should  be  held  liable  for 

the  consequences  in  such  cases ;  and  so  the  courts  have  held 

|r    them,  although  without  laying  down  any  general  rule  upon 

the  subject."     Shearman  &  Redfield  on  Negligence,   sec. 

70,  and  cases  there  cited. 

AUhorf  V.  Wolfe^  22  N.  T.  366,  was  an  action  brought 
by  the  administrator  of  one  killed  by  ice  thrown  from  the 
roof  of  defendant's  house.  Fagan,  defendant's  servant, 
had  been  directed  to  remove  the  snow  from  the  roof,  and 
without  authority  from  defendant,  engaged  one  Cashan  to 
assist.  Counsel  for  defendant  requested  the  court  to 
charge  the  jury  that  if  they  found  that  the  relation  of 
master  and  servant  did  not  exist  between  the  defendant  and 
Cashan,  and  that  Cashan  actually  threw  the  snow  and  ice 
that  struck  the  deceased  and  caused  his  death,  the  defend- 
ant was  not  responsible.  The  charge  was  refused,  and  the 
Court  of  Appeals  sustained  the  court  below  in  its  refusal. 
22  N.  Y.  364.  In  the  same  case,  Denio,  J.,  said:  "The 
defendant  intrusted  the  removal  of  the  snow  and  ice  from 
the  roof  to  one  of  his  servants.  I  admit  that  this  servant 
ought  not  to  have  taken  his  friend  on  the  premises,  but 
that  he  should  have  done  the  work  himself,  and  moreover, 
that  it  was  a  piece  of  misconduct  to  admit  Cashan  upon  the 
roof ;  and  if  Fagan  did  not  know  Cashan  to  be  a  discreet  and 
prudent  man,  it  was  an  act  of  negligence.  But  the 
defendant,  by  giving  him  charge  of  the  business,  and  per- 
mitting him  to  have  access  to  the  roof,  enabled  him  to  take 
others  there.  The  defendant  does  not  and  cannot  deny 
that  he  is  responsible  for  the  negligent  and  wrongful  acts  of 
Fagan.  If  it  had  been  certain  that  it  was  that  person, 
and  not  Cashan,  who  threw  the  piece  of  ice  which  killed 
the  deceased,  the  defendant  would  clearly  have  been 
responsible.    Instead   of   accomplishing  the  mischief   in 
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that  manner,  Fagan,  bj/  a  negligent  and  improper  act, 
enabled  Caslian  to  do  it.  If  we  keep  in  mind  that 
the  defendant  is  responsible  for  the  acts  of  Fagan, 
and  that  Fagan  took  his  comrade  on  the  roof,  and 
thus  enabled  the  latter  to  do  the  mischief,  it  is  difficult 
to  discover  any  principle  which  will  shield  the  defendam 
from  responsibility.  It  is  not  necessary  to  consider  Cashan 
as  the  defendant's  servant.  He  was  rather  the  instmmeD: 
by  which  Fagan,  for  whose  conduct  the  defendant  wa> 
undeniably  responsible,  did  the  wrong."     ♦***♦♦ 

''There  is  a  class  of  cases  where  the  master  is  not  respoD* 
sible  for  the  acts  of  his  servant,  on  the  ground  that  he  was 
not  at  the  time  acting  in  the  business  of  his  master,  as 
where  he  commits  a  wilirul  trespass.  1  East,  106 ;  2  Comal. 
479.  But  in  this  case  Fagan  was  in  the  service  of  the 
defendant,  even  in  procuring  Cashan  to  go  upon  the  hoiue. 
He  was  not,  it  is  true,  serving  him  properly,  or  according 
to  his  duty,  but  it  was  the  master's  business,  and  not  his 
own,  that  he  was  engaged  in." 

If  it  be  admitted  that  it  was  the  duty  of  Washbnmto 
preserve  the  telegraph  machinery  at  Colusa  intact,  it  mast 
be  manifest  that  if  he  had  so  negligently  guarded  it  as  that 
one  had  gained  access  to  and  used  it  as  a  means  of  fraud, 
the  defendant  would  have  been  responsible.  Of  course,  this 
must  be  understood  as  requiring  of  him  only  such  reason- 
able precautionary  measures  as  a  prudent  man  would  deem 
necessary  under  all  the  circumstances. 

It  certainly  would  be  a  strange  thing  if,  while  the  defend- 
ant would  be  responsible,  had  Crowell  committed  the  frand 
by  reason  of  a  want  of  proper  care  on  tbe  part  of  Washbnm 
to  prevent  his  getting  within  reach  of  the  telegraph  machine, 
the  defendant  is  not  responsible,  because  Washburn  actu- 
ally delivered  over  the  conduct  of  the  business  of  telegraph- 
ing to  Crowell,  and  voluntarily  gave  him  the  control  of  the 
means  of  conmiitting  the  fraud. 

Such  is  not  the  law.  Applying  the  language  of  Denio, 
J.,  in  Althorf  v.  Wolfe^  Washburn  was  engaged  in  his 
master's  business,  not  his  owji.     It  was  part  of  his  duty  to 
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keep  Crowell  from  using  the  wires.  He  failed  to  discharge 
this  duty,  and  the  principal  is  equally  responsible,  whether 
th«  placing  of  Crowell  in  charge  was  a  "  wrongful  act  com- 
mitted as  a  part  of  the  transaction  of  the  business,"  or  was 
mere  negligence. 

I  am  unable  to  discover  any  negligence  on  the  part  of 
the  plaintiff  in  failing  to  make  proper  inquiry  of  the  witness 
Spencer  as  to  the  identity  of  the  man  who  presented  the  dis- 
patch with  the  Crowley  therein  named. 

*'  On  arriving  at  the  bank  Crowell  presented  the  dispatch 
last  referred  to,  and,  stating  that  he  was  the  person  named 
therein,  asked  for  payment,  and  referred  to  Mr.  Spencer  for 
identification.  Mr.  Spencer,  in  answer  to  the  inquiry  of 
the  cashier^  as  to  the  fa/A  of  identity^  replied,  *  Yes,  I  know 
him.'  " 

It  is  admitted  that  Spencer  acted  in  good  faith  and  was 
no  party  to  the  fraud.  He  must  be  presumed  to  be  a  man 
of  good  character  and  standing,  on  whose  statement  the 
cashier  had  a  right  to  rely  as  truthful,  and,  as  it  seems  to  me, 
his  reply  amounted  to  a  positive  statement  that  the  person 
present  was  the  person  named  in  the  dispatch.  If 
Spencer  had  not  seen  the  dispatch,  or  was  not  sufficiently 
acquainted  with  Crowell  to  know  that  his  name  was  not 
Crowley,  this  was  his  want  of  care  rather  than  that  of  the 
bank. 

Bat  the  cashier  was  not  content  with  the  oral  declara- 
tion of  Spencer.  He  wrote  a  receipt  which  was  signed  by 
Crowell  in  the  name  *'  Charles  H.  Crowley,"  in  the  presence 
of  Spencer.  Spencer  then  indorsed  the  receipt :  **  Signature 
correct  —  Geo.  W.  Spencer." 

I  cannot  resist  the  conviction  that  Spencer  believed 
Crowell' s  name  to  be  Crowley^  and  if  so,  it  cannot  be  said 
that  the  cashier  was  guilty  of  neglect,  if  Spencer  was  a  man 
of  good  name  and  credit ;  and  there  is  nothing  in  the  tran- 
script to  indicate  the  contrary.  [ 

Judgment  reversed,  and  cause  refmandedfor  a  new  trial. 
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Note.— See  Index,  title  ''  Forged  and  Fraadulent  Telegrams.** 
In  Eltffood  V.  W.  U.  Td.  Co,,  46  N.  Y.  548,  one  McCarthy  wrote  a  tefe- 
gram  in  the  presence  of  the  operator  who  trannnitted  it,  directed  to  i 
distant  bank,  and  signed  to  it  the  name  of  the  cashier  of  a  bank.  The 
purport  of  the  telegram  was  that  the  last  named  bank  would  paj checksof 
McCarthy  to  the  amount  of  $20,000.  The  operator  failed  to  demand  en- 
denoe  of  McCarthy's  authority  to  send  the  telegram,  and  he  had  no 
authority.  A  check  being  paid  on  the  strength  of  the  telegram.  It  wm 
held  that  the  telegraph  company  was  guilty  of  gross  negligenoe,  and  wm 
liable  to  the  addressee  for  the  whole  loss. 

In  Frederick  Strause  et  al  v.  W.  U.  Tel.  Co.,  U.  B.  Giro.  Ct,  Dist  «f 
Ind..  Nov.  1877,  8  Biss.  104,  a  telegram  was  transmitted  and  reached  tin 
receiving  office  correctly,  but  the  messenger  to  whom  it  had  been  entmled 
for  delivery  ,  carelessly  permitted  a  forged  and  false  measage  to  be  sakti- 
tuted  in  its  place.  The  result  was  a  loss  for  which  the  oompanj  was  hdd 
liable. 
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Paducah  Railroad  Company. 

niinoia  Supreme  Court,  Sept0fnber,  1877. 

(86  111.  246.) 
Telegraph  line.— Exclusive  right  under  ooiraBAOT. —  Vausrt  of 

CONTRACT. 

A  particular  contract  between  a  railroad  company  and  a  telegr^ih  eonu 
pany,  held,  to  give  the  latter  the  exclusive  use  of  a  line  'of  poles  elected 
pursuant  to  the  contract,  and  to  entitle  it  to  an  injunotiiaai  ^pin^  tbe 
u»e  of  the  poles  by  a  rival  company  for  stringing  its  wires. 

Also  held,  not  void  as  creating  a  monopoly  or  the  repression  of  oompetitioD. 

The  plaintiff  and  the  railroad  company  negotiated  throngh 
their  respective  officers  for  the  erection  and  maintenance  of 
the  line  of  the  former  along  the  right  of  way  of  the  latter. 
A  writing  was  drawn  up  embodying  the  resolts  of  the 
negotiation,  and  detailing  what  each  party  shonld  do,  and 
their  respective  rights.    Among  the  stipulations  was  one  by 


ILLINOIS,  1877.  247 


Western  Union  Telegraph  Co.  v.  Chicago  &  Ptbducah  Railroad  Co. 


which  the  railroad  company  granted  and  agreed  to  assure 
to  the  telegraph  company,  so  far  as  it  legally  might,  an 
exclusive  right  of  way  along  the  railroad  line  and  lands 
for  commercial  or  public  telegraph  purposes,  and  agreed  to 
discourage  competition  by  withholding  facilities  and  assist- 
ance, performing  toward  competing  lines  its  l^gal  duty  and 
no  more. 

The  remaining  facts  sufficiently  appear  in  the  opinion. 

Appeal  by  the  complainant  from  decree  dismissing  bill 
in  equity  for  injunction  restraining  the  Atlantic  and  Pacific 
Telegraph  Company  from  stringing  its  wires  on  the  poles 
erected  pursuant  to  the  contract. 

WiUiamsjd^  Thompson^  for  appellant. 

Oraw/ard  <&  McConnellj  for  appellees. 

Shbldon,  J. :  The  defense  set  up  against  the  bill  is,  that 
the  alleged  contract  was  never  executed  by  the  railroad 
company,  and  is  not  binding  upon  it.  The  Statute  of 
Frauds  is  also  set  up ;  and  that  the  contract  should  not  be 
enforced,  as  being  against  public  policy. 

The  draft  of  contract  in  the  case  was  not  actually  signed 
by  the  railroad  company,  and  it  is  contended  that  Plumb 
had  no  authority  to  make  such  a  contract  for  the  company. 
This  being  admitted,  still  the  fact  appears  that  Plumb,  the 
vice-president  and  general  manager  of  the  railroad  com- 
pany, by  his  letter  to  the  telegraph  company,  expressly 
accepted,  with  one  exception,  which  was  acceded  to,  the 
terms  named  in  the  draft  of  contract.  In  reliance  upon  this 
as  an  acceptance  of  the  contract  by  the  railroad  company, 
the  complainant  went  on  and  made  large  expenditure  in  the 
completion  of  the  line  of  telegraph,  the  railroad  company 
furnishing  the  labor  and  material  required  by  the  contract. 
After  the  completion  of  the  line,  the  telegraph  business  was 
conducted  thereon  for  a  year  and  more  by  both  parties,  and 
requisitions  for  telegraph  supplies  and  applications  for 
franks  for  the  free  telegraphing  were  made  by  the  railroad 
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company  and  furnished  by  the  telegraph  company  in  all 
respects  according  to  the  terms  of  the  contract.  All  this 
while  there  was  no  dissent  or  objection  whatever  by  the  rail- 
road  company  to  any  of  the  terms  of  the  contract,  except  at 
about  the  end  of  the  time,  as  to  the  unimportant  particQiar 
of  the  connection  of  the  Chicago  railroad  office  with  tbid 
line. 

The  expenditures  which  the  telegraph  comjMUiy  waa  thus 
induced  by  the  conduct  of  the  railroad  company  to  make, 
in  the  completion  of  the  line  and  the  subsequent  carrying 
on  of  operations  upon  it,  were  not  upon  the  understanding 
of  a  revocable  license  to  place  their  wire  upon  the  poles; 
but  they  were  upon  the  terms  and  conditions  of  the  contract, 
as  securing  to  the  telegraph  company  rights  in  respect  of 
the  telegraph  poles,  and  carefully  guarding  them  against 
interference  and  injury  on  the  part  of  any  other  telqpraph 
company.  The  property  of  the  complainant  is  nix>n  tiie 
line,  placed  there  under  those  terms  and  conditions. 

The  contract  named  that  the  poles  are  to  be  f omished  for 
tlie  telegraph  company. 

In  view  of  all  the  acts  of  acquiescence,  and  adoption,  and 
recognition  by  the  railroad  company  of  the  terms  of  the  con- 
tract, we  can  have  no  doubt  that  they  should  be  held  bind- 
ing upon  the  company,  although  it  did  not  formally  exe- 
cute the  contract. 

And  we  are  of  opinion  that,  under  the  terms  of  the  con- 
tract, appellant's  rights  in  respect  of  the  line  of  poles  in 
question  are  exclusive  as  regards  any  other  telegraph  com- 
pany, so  far  as  physical  interference  or  injury  may  result 
from  placing  upon  the  poles  an  additional  wire  by  another 
company. 

As  respects  the  statute  of  frauds,  we  regard  the  accept- 
ance of  the  contract  by  the  letter  of  Plumb  as  a  sufficient 
signing  within  the  statute.  McConnell  v.  BriUhart^  17 
111.  354 ;  Cossitt  ▼.  Jlobbs,  66  id.  231.  Also,  that  the  con- 
tract is  taken  out  of  the  statute  by  the  mutual  execution  ol 
its  terms  and  provisions,  on  the  principle  of  part  perform 
ance. 
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The  objection  to  the  contract  on  the  ground  of  public 
policy  is,  that  it  gives  to  the  appellant  the  monopoly  of  the 
telegraph  business  along  the  line  of  the  railroad  comi>any. 

However  it  might  be  as  to  the  provision  of  the  contract 
in  this  respect,  taking  it  in  its  full  extent  of  an  exclusive 
right  of  way,  iind  the  discouragement  of  competition,  in  so 
far  as  it  goes  only  to  the  exclusion  of  competitors  from  the 
line  of  poles  occupied  by  complainant  when  direct  injury  to 
the  actual  working  of  complainant's  line  of  wire  might 
result,  it  is  not,  in  our  view,  liable  to  this  objection.  So 
long  as  any  other  company  is  left  free  to  erect  another  line 
of  poles,  we  see  no  just  ground  of  complaint  on  the  score  of 
monopoly,  or  the  repression  of  competition. 

As  to  the  liability  of  interference  with,  and  injury  to, 
complainant's  line  of  wire  from  the  placing  on  the  poles 
of  an  additional  line  by  another  company,  many  experts  are 
examined  on  both  sides,  and  their  testimony  upon  the  sub- 
ject is  very  conflicting.  A  large  number  of  them  testify  that 
there  is  great  practical  difficulty  in  working  two  lines  of 
wire  ux)on  the  same  set  of  poles  when  the  wires  are  under 
management  of  distinct  companies,  and  give  their  opinion 
that  there  would  be  liability  of  serious  annoyance,  incon- 
venience, and  injury  to  the  complainant's  line  of  wire 
from  the  additional  wire  on  the  same  poles  ;  and  some  of 
them  support  their  opinion  by  statement  of  actual  results 
which  have  followed  in  instances  named. 

We  think  a  case  is  presented  entitling  the  complainant  to 
the  relief  prayed,  so  far  as  respects  the  placing  and  main- 
taining a  wire  upon  the  poles  in  question  by  the  defendant 
telegraph  company. 

That  company  is  fully  chargeable  with  notice  of  the  rights 
of  the  complainant.  It  virtually  admits  that  it  was  put 
upon  inquiry  in  regard  to  them  ;  stating,  in  its  answer,  that 
it  was  informed  by  the  railroad  company  that  the  line  of 
wire  which  had  been  placed  upon  the  poles  by  the  complain- 
ant was  under  a  parol  understanding  in  the  nature  of  a 
revocable  license.  It  should  not  have  stopped  with  the 
railroad  company  in  making  inquiry.    Resort  should  have 
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been  had  to  the  complainant,  as  the  proper  source  of  infom- 
ation,  in  respect  to  its  right. 

The  decree  will  be  reversed,  and  the  cause  remanded  fa 
further  proceedings  conformable  to  this  opinion. 

Decree  reversed. 


Note.— See  Index,  tittee  **Contrmct,"  "*ExoliuiT6  Bight.' 


Pensacola   Teleobaph   Company  v.  Wbbtbhn   Ukion 

Telegraph  Company. 

Supreme  Court  of  the  United  States^  Oeiober,  1S77. 

(96  U.  8.  1.) 
State  statute  in  oonfuct  with  post-roads  act.— Exclusivb  siobt. 

a  State  statute  granting  to  one  company  the  ezcluiive  right  to  mafirt^'' 
lines  of  telegraph  within  a  certain  portion  of  the  State,  hald  in  omflici 
with  the  U.  S.  statute  authorizing  telegraph  compaQies,  on  oomplyiog 
with  certain  conditions,  to  run  their  lines  on  all  post-roads,  etc.,  audio 
inoperative  against  a  corporation  of  another  State  entitled  to  tbs  bsMflt 
of  that  act. 

Appeal  from  the  Circuit  Coart  of  the  United  States  for 
the  Northern  District  of  Florida. 

On  the  24th  of  Jnly,  1866,  Congress  passed  the  foUowing 
act: 

"  An  Act  to  aid  in  the  construction  of  telegraph  linea,  and  to  ■eonie  to 
the  government  the  use  of  the  same  for  postal,  military  and  other  purposes 

'  *  Be  it  enacted  by  the  Senate  and  House  of  BepresentatiTea  of  the  United 
States  of  America  in  Congress  assembled,  that  any  telegraph  company  now 
organized,  or  which  may  hereafter  be  organised,  under  the  laws  of  any 
State  in  this  Union,  shall  have  the  right  to  construct,  maintain  and  qperata 
lines  of  telegraph  through  and  over  any  portion  of  the  puUio  *lify^i<ii  of 
the  United  States,  over  and  along  any  of  the  military  or  post-roads  of  the 
United  States,  which  have  been  or  may  hereafter  be  declared  snch  hj  act 
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of  Congress,  and  over,  under,  or  aoroas  the  navigable  streams  or  waters  of 
the  United  States ;  Pnwided,  that  such  lines  of  telegraph  shall  be  so  con- 
structed and  maintained  as  not  to  obstruct  the  navigation  of  such  streams 
and  waters,  or  interfere  with  the  ordinary  travel  on  such  military  or  post- 
roads.  And  any  of  said  companies  shall  have  the  right  to  take  and  use 
from  such  public  lands  the  necessary  stone,  timber,  and  other  materials 
for  its  posts,  piers,  stations,  and  other  needful  uses  in  the  construction, 
maintenance,  and  operation  of  said  lines  of  telegraph,  and  may  pre-empt 
and  use  such  portion  of  the  unoccupied  public  lands  subject  to  pre-emption 
through  which  its  said  lines  of  telegraph  may  be  located  as  may  be  neces- 
sary for  its  stations,  not  exceeding  forty  acres  for  each  station ;  but  such 
stations  shall  not  be  within  fifteen  miles  of  each  other. 

''Sec.  2.  And  be  it  further  enacted,  that  telefi^phic  communications 
between  the  several  departments  of  the  government  of  the  United  States 
and  their  officers  and  agents  shall,  in  their  transmission  over  the  lines  of 
any  of  said  companies,  have  priority  over  all  other  business,  and  shall  be 
sent  at  rates  to  be  annually  fixed  by  the  Postmaster-OeneraL 

'*  Sec.  8.  And  be  it  further  enacted,  that  the  rights  and  privileges  hereby 
granted  shall  not  be  transferred  by  any  company  acting  under  this  act  to 
any  other  corporation,  association,  or  person ;  Provided,  however,  that  the 
United  States  may  at  any  time  after  the  expiration  of  five  years  from  the 
date  of  the  passage  of  this  act,  for  postal,  military,  or  other  purposes,  pur- 
chase all  the  telegraph  lines,  property  and  effects  of  any  or  all  of  said  com- 
panies at  an  appraised  value,  to  be  ascertained  by  fi^e  competent  disinter- 
ested persons,  two  of  whom  shall  be  selected  by  the  Postmaster-General 
of  the  United  States,  two  by  the  company  interested,  and  one  by  the 
four  so  previously  selected. 

"  Sec.  4.  And  he  it  further  enacted,  that  before  any  telegraph  company 
shall  exercise  any  of  the  powers  or  privileges  conferred  by  this  act,  such 
company  shall  file  their  written  acceptance  with  the  Postmaster-Oeneral, 
of  the  restrictions  and  obligations  required  by  this  act.**  14  Stat.  221 ;  Rev. 
Stat.,  sec.  5208  et  eeq. 

All  railroads  in  the  United  States  are  by  law  post-roads. 
Rev.  Stat.,  sec.  3964;  17  Stat.  808,  sec.  201. 

On  the  5th  of  June,  1867,  the  directors  of  the  defendant, 
the  Western  Union  Telegraph  Company,  a  New  York  cor- 
poration, passed  the  following  resolution,  which  was  duly 
filed  with  the  Postmaster-General : 

"Resolved,  that  this  company  does  hereby  accept  the  provisions  of  the 
Act  of  Ck>ngress,  entitled  '  An  act  to  aid  in  the  construction  of  telegraph 
lines,  and  to  secure  to  the  government  the  use  of  the  same  for  postal, 
military  and  other  purposes,*  approved  July  24,  1866,  with  ail  the  powers, 
privileges,  restrictions,  and  obligations  conferred  and  required  thereby ; 
and  that  the  secretary  be,  and  he  is  hereby,  authorized  and  directed  to  file 
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this  resolution  with  the  Postmaster-Oeneral  of  the  United  States^  do] 
attested  by  the  signature  of  the  acting  president  of  the  company  and  th 
seal  of  the  corporation,  in  oomplianoe  with  the  fourth  section  of  said  an 
of  Congress.'* 

On  the  11th  of  December,  1866,  the  legislature  of  Florid 
passed  an  act  incorporatirtg  the  Pensacola  Telegraph  Cono 
pany,  and  granting  it  '^  the  sole  and  exclusive  privilege  an* 
right  of  establishing  and  maintaining  lines  of  electric  tele 
graph  in  the  counties  of  Escambia  and  Santa  Kosa,  eithe 
from  different  points  within  said  counties,  or  connectki; 
with  lines  coming  into  said  counties,  or  either  of  then 
from  any  point  in  this  [Florida]  or  any  other  State."  Th 
oapital  stock  was  fixed  at  $5,000.00,  with  the  privilege  o 
increasing  it  to  such  an  amount  as  might  be  considered 
necessary.  The  company  was  authorized  to  locate  and  cou 
struct  its  lines  within  the  counties  named,  ^'  along  and  upoi 
any  public  road  or  highway,  or  across  any  water,  or  upo; 
any  railroad  or  private  property  for  which  permission  shal 
first  have  been  obtained  from  the  proprietors  thereof."  I) 
this  act  all  the  stockholders  of  the  new  association  whicl 
had  rebuilt  the  line  were  named  as  corporators.  N< 
meeting  of  the  directors  was  held  until  Jan.  2,  1868,  whei 
the  secretary  was  instructed  to  notify  the  stockholder, 
''that  the  charter  drawn  up  by  Messrs.  Campbell  &  Perry 
attorneys,  as  per  order  of  board,  Jan.  2,  1866,"  had  beei 
passed. 

June  24,  1874,  the  Pensacola  &  Louisville  R.  R.  Co.. 
which  by  act  of  the  State  legislature,  passed  in  1873,  and 
amended  in  1874,  had  been  authorized  to  construct  and 
maintain  a  telegraph  line  along  the  line  of  its  road,  whicli 
was  within  the  territory  embraced  by  the  exclusive  grant 
to  the  complainant,  granted  to  the  defendant  the  right  to 
erect  a  telegraph  line  upon  its  right  of  way,  and  also  all  the 
rights  and  privileges  which  it  had  acquired  by  the  acts  of 
1873  and  1874.  The  defendant  commenced  erecting  its  line 
and  proceeded  until  the  filing  of  the  bill  in  this  case,  which 
was  brought  to  enjoin  the  work  and  the  use  of  the  line,  as 
infringing  the  exclusive  right  granted  to  the  complainant.^ 
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This  appeal  was  from  a  decree  dismissing  the  bill. 
Charles  W.  Jones,  for  appellant. 
Perry  Belmanty  contra. 

Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the 
court : 

Congress  has  power  ^'to  regulate  commerce  with  foreign 
nations  and  among  the  several  States"  (Const,  art.  1,  sec. 
8,  par.  3);  and  ''to  establish  post-offices  and  post-roads" 
(id.,  par.  7).  The  Constitution  of  the  United  States  and 
the  laws  made  in  pursuance  thereof  are  the  supreme  law  of 
the  land.  (Art.  6,  par.  2).  A  law  of  Congress  made  in 
pursuance  of  the  Constitution  suspends  or  overrides  all 
State  statutes  with  which  it  is  in  conflict. 

Since  the  case  of  Gibbons  v.  Ogden^  9  Wheat.  1,  it  has 
never  been  doubted  that  commercial  intercourse  is  an 
element  of  commerce  which  comes  within  the  regulating 
power  of  Congress.  Post-offices  and  post-roads  are  estab- 
lished to  facilitate  the  transmission  of  intelligence.  Both 
commerce  and  the  postal  service  are  placed  within  the 
power  of  Congress,  because,  being  national  in  their  oper- 
ation, they  should  be  under  the  protecting  care  of  the 
national  government. 

The  powers  thus  granted  are  not  confined  to  the  instru- 
mentalities of  commerce,  or  the  postal  service  known  or  in 
use  when  the  Constitution  was  adopted,  but  they  keep 
pace  with  the  progress  of  the  country,  and  adapt  themselves 
to  the  new  developments  of  time  and  circumstances.  They 
extend  from  the  horse  with  its  rider  to  the  stage  coach« 
from  the  sailing  vessel  to  the  steamboat,  from  the  coach  and 
steamboat  to  the  railroad,  and  from  the  railroad  to  the 
telegraph,  as  these  new  agencies  are  successively  brought 
into  use  to  meet  the  demands  of  increasing  population  and 
wealth.  They  were  intended  for  the  government  of  the 
business  to  which  they  relate,  at  all  times  and  under  all 
circumstances.      As   they  were  intrusted  to  the  general 
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goyemment  for  the  good  of  the  nation,  it  is  not  only  the 
right,  bat  the  duty,  of  Congress  to  see  to  it  that  interconise 
among  the  States  and  the  transmission  of  intelligence  are 
not  obstructed  or  unnecessarily  encumbered  by  State  legis- 
lation. 

The  electric  telegraph  marks  an  epoch  in  the  progress  of 
time.  In  a  little  more  than  a  quarter  of  a  century  it  lias 
changed  the  habits  of  business,  and  become  one  of  the  neces- 
sities of  commerce.  It  is  indispensable  as  a  means  of  inter 
communication,  but  especially  is  it  so  in  commercial  trans- 
actions. The  statistics  of  the  business  before  the  recent 
reduction  in  rates  show  that  more  than  eighty  per  cent  of 
all  the  messages  sent  by  telegraph  related  to  commerce. 
Gk)ods  are  sold  and  money  paid  upon  telegraphic  orders. 
Contracts  are  made  by  telegraphic  correspondence,  caigoes 
secured,  and  the  movement  of  ships  directed.  The  tele- 
graphic announcement  of  the  markets  abroad  regulates 
prices  at  home,  and  a  prudent  merchant  rarely  enters  npon 
an  important  transaction  without  using  the  telegraph  freely 
to  secure  information. 

It  is  not  only  important  to  the  people,  but  to  the  govern- 
ment. By  means  of  it  the  heads  of  the  departments  in 
Washington  are  kept  in  close  communication  with  all  their 
various  agencies  at  home  and  abroad,  and  can  know  al 
almost  any  hour,  by  inquiry,  what  is  transpiring  anywhere 
that  affects  the  interest  they  have  in  charge.  Under  such 
circumstances,  it  cannot  for  a  moment  be  doubted  that  this 
powerful  agency  of  commerce  and  inter-commanication 
comes  within  the  controlling  power  of  Congress,  certainly  as 
against  hostile  State  legislation.  In  fact,  from  the  begin- 
ning, it  seems  to  have  been  assumed  that  Congress  might 
aid  in  developing  the  system  ;  for  the  first  telegraph  line  of 
any  considerable  extent  ever  erected  was  built  between 
Washington  and  Baltimore,  only  a  little  more  than  thirty 
years  ago,  with  money  appropriated  by  Congress  for  that 
purpose  (5  Stat.  618) ;  and  large  donations  of  land  and 
money  have  since  been  made  to  aid  in  the  construction  oi 
other  lines.     (12  id.  489,  772  ;  13  id.  366 ;  14  id.  282.)     It  is 
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not  necessary  now  to  inquire  whether  Congress  may  assume 
the  telegraph  as  part  of  the  postal  service,  and  exclude  all 
others  from  its  use.  The  present  case  is  satisfied,  if  we 
find  that  Congress  has  power,  by  appropriate  legislation, 
to  prevent  the  States  from  placing  obstructions  in  the  way  of 
its  usefulness. 

The  government  of  the  United  States,  within  the  scope  of 
its  powers,  operates  upon  every  foot  of  territory  under  its 
jurisdiction.  It  legislates  for  the  whole  nation,  and  is  not 
embarrassed  by  State  lines.  Its  peculiar  duty  is  to  protect 
one  part  of  the  country  from  encroachments  bj  another  upon 
the  national  rights  which  belong  to  all. 

The  State  of  Florida  has  attempted  to  confer  upon  a 
single  corporation  the  exclusive  right  of  transmitting  intel- 
ligence by  telegraph  over  a  certain  portion  of  its  territory. 
This  embraces  the  two  westernmost  counties  of  the  State, 
and  extends  from  Alabama  to  the  Gulf.  No  telegraph  line 
can  cross  the  State  from  east  to  west,  or  from  north  to 
south,  within  these  counties,  except  it  passes  over  this  terri- 
tory. Within  it  is  situated  an  important  seaport,  at  which 
business  centres,  and  with  which  those  engaged  in  commer- 
cial pursuits  have  occasion  more  or  less  to  communicate. 
The  United  States  have  there  also  the  necessary  machinery 
of  the  national  government.  They  have  a  navy  yard,  forts, 
custom  houses,  courts,  post-offices,  and  the  appropriate 
officers  for  the  enforcement  of  the  laws.  The  legislation  of 
Florida,  if  sustained,  excludes  all  commercial  intercourse 
by  telegraph  between  the  citizens  of  the  other  States  and  those 
residing  upon  this  territory,  except  by  the  employment  of 
this  corporation.  The  United  States  cannot  communicate 
with  their  own  officers  by  telegraph  except  in  the  same 
way.  The  State,  therefore,  clearly  has  attempted  to  regu- 
late commercial  intercourse  between  its  citizens  and  those 
of  other  States,  and  to  control  the  transmission  of  all  tele- 
graphic corresx)ondence  within  its  own  jurisdiction. 

It  is  unnecessary  to  decide  how  far  this  might  have  been 
done  if  Congress  had  not  acted  upon  the  same  subject,  for 
it  has  acted.    The  statute  of  July  24, 1866,  in  effect  amounts 
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to  a  prohibition  of  all  State  monoi)olies  in  this  jmrticnlar. 
It  sabstantially  declares,  in  the  interest  of  conuneroe  and 
the  convenient  transmission  of  intelligence  from  place  to 
place  by  the  government  of  the  United  States  and  its  citi- 
zens, that  the  erection  of  telegraph  lines  shall,  so  far  as 
State  interference  is  concerned,  be  free  to  all  who  will  sub- 
mit to  the  conditions  imposed  by  Congress,  and  that  cor- 
porations organized  nnder  the  laws  of  one  State  for  con- 
stmcting  and  operating  telegraph  lines,  shall  not  be 
excluded  by  another  from  prosecuting  their  business 
within  its  jurisdiction,  if  they  accept  the  terms  proposed 
by  the  national  government  for  this  national  privilege.  To 
this  extent,  certainly,  the  statute  is  a  legitimate  regulation 
of  commercial  intercourse  among  the  States,  and  is  appro- 
priate legislation  to  carry  into  execution  the  powers  of 
Congress  over  the  postal  service.  It  gives  no  foreign  oor- 
I)oration  the  right  to  enter  upon  private  property  without 
the  consent  of  the  owner,  and  erect  the  necessary  strnctnres 
for  its  business ;  but  it  does  provide,  that  whenever  the 
consent  of  the  owner  is  obtained,  no  State  legislation  shall 
prevent  the  occupation  of  post-roads  for  telegraph  purposes 
by  such  cori)orations  as  are  willing  to  avail  themselves  of 
its  privileges. 

It  is  insisted,  however,  that  the  statute  extends  only  to 
such  military  and  post-roads  as  are  upon  the  public  domain ; 
but  this,  we  think,  is  not  so.  The  language  is :  ^'  Throngh 
and  over  any  portion  of  the  public  domain  of  the  United 
States,  over  and  along  any  of  the  military  or  post-roads  of 
the  United  States  which  have  been  or  may  hereafter  be 
declared  such  by  act  of  Congress,  and  over,  under,  or  across 
the  navigable  streams  of  waters  of  the  United  States.'* 
There  is  nothing  to  indicate  an  intention  of  limiting  the 
effect  of  the  words  employed,  and  they  are,  therefore,  to 
be  given  their  natural  and  ordinary  signification.  Bead  in 
this  way,  the  grant  evidently  extends  to  the  public  domain, 
the  military  and  post-roads,  and  the  navigable  waters  of  the 
United  States.  These  are  all  within  the  dominion  of  the 
national  government  to  the  extent  of  the  national  powerSi 
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and  are,  therefore,  subject  to  legitimate  congressional  regu- 
lation. No  question  arises  as  to  the  authority  of  Congress 
to  provide  for  the  appropriation  of  private  property  to  the 
uses  of  the  telegraph,  for  no  such  attempt  has  been  made. 
The  use  of  public  property  alone  is  granted.  If  private 
property  is  required,  it  must,  so  far  as  the  present  legisla- 
tion is  concerned,  be  obtained  by  private  arrangement  with 
its  owner.  No  compulsory  proceedings  are  authorized. 
State  sovereignty  under  the  Constitution  is  not  interfered 
with.    Only  national  privileges  are  granted. 

The  State  law  in  question,  so  far  as  it  confers  exclusive 
rights  upon  the  Pensacola  Company,  is  certainly  in  conflict 
with  this  legislation  of  Congress.  To  that  extent  it  is, 
therefore,  inoperative  as  against  a  corporation  of  another 
State  entitled  to  the  privileges  of  the  act  of  Congress. 
Such  being  the  case,  the  charter  of  the  Pensacola  Company 
does  not  exclude  the  Western  Union  Company  from  the 
occupancy  of  the  right  of  way  of  the  Pensacola  and  Louis- 
ville Railroad  Company  under  the  arrangement  made'  for 
that  purpose. 

We  are  aware  that  in  Pavl  v.  Virginia^  8  Wall.  168, 
this  court  decided  that  a  State  might  exclude  a  corporation 
of  another  State  from  its  jurisdiction,  and  that  corporations 
are  not  within  the  clause  of  the  Constitution  which  declares 
that  ^'the  citizens  of  each  State  shall  be  entitled  to  all 
privileges  and  immunities  of  citizens  m  the  several  States." 
Art.  4,  sect.  2.  That  was  not,  however,  the  case  of  a  corpo- 
ration engaged  in  inter-state  commerce ;  and  enough  was 
said  by  the  court  to  show  that,  if  it  had  been,  very  dif- 
ferent questions  would  have  been  presented.  The  language 
of  the  opinion  is:  "It  is  undoubtedly  true,  as  stated  by 
counsel,  that  the  power  conferred  upon  Congress  to  regulate 
commerce  includes  as  well  commerce  carried  on  by  corpo- 
rations as  commerce  carried  on  by  individuals.  *  *  * 
This  state  of  facts  forbids  the  supposition  that  it  was 
intended  in  the  grant  of  power  to  Congress  to  exclude  from 
its  control  the  commerce  of  corporations.    The  language  of 

the  grant  makes  no  reference  to  the  instrumentalities  by 
Vol.  1—17. 
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which  commerce  may  be  carried  on ;  it  is  general,  an( 
includes  alike  commerce  by  individuals,  partnerships,  asso 
ciations,  and  corporations.  ^  ^  *  The  defect  of  th* 
argument  lies  in  the  character  of  their  (insurance  com 
panies)  business.  Issuing  a  policy  of  insurance  is  not  : 
transaction  of  commerce.  ^  «  ^  Such  contracts  (policie 
of  insurance)  are  not  inter-state  transactions,  though  tb 
parties  are  domiciled  in  different  States." 

The  questions  thus  suggested  need  not  be  considered  now 
because  no  prohibitory  legislation  is  relied  upon,  ezcep 
that  which,  as  has  already  been  seen,  is  inoperative.  Upoi 
principles  of  comity,  the  corporations  of  one  State  are  per 
mitted  to  do  business  in  another,  unless  it  conflicts  with  th< 
law,  or  unjustly  interferes  with  the  rights  of  the  citizens  o 
the  State  into  which  they  come.  Under  such  circumstances 
no  citizen  of  a  State  can  enjoin  a  foreign  corporation  f ron 
pursuing  its  business.  Until  the  State  acts  in  its  sovereigi 
capacity,  individual  citizens  cannot  complain.  The  Stati 
must  determine  for  itself  when  the  pu4)lic  good  requires 
that  its  implied  assent  to  the  admission  shall  be  with 
drawn.  Here,  so  far  from  withdrawing  its  assent,  the  State, 
by  its  legislation  of  1874,  in  effect,  invited  foreign  tele 
graph  corporations  to  come  in.  Whether  that  legislatioa 
in  the  absence  of  congressional  action,  would  have  been 
sufficient  to  authorize  a  foreign  corporation  to  construct  and 
operate  a  line  within  the  two  counties  named,  we  need  not 
decide ;  but  we  are  clearly  of  the  opinion  that,  with  sucb 
action  and  a  right  of  way  secured  by  private  arrangement 
with  the  owner  of  the  land,  this  defendant  corporation  can- 
not be  excluded  by  the  present  complainant. 

Decree  affi/rmed. 

Mr.  Justice  Field  writes  dissenting  opinion. 

Mr.  Justice  Hunt  dissents. 

Mr.  Justice  Hablak  did  not  sit  in  this  case,  nor  take 
any  i>art  in  deciding  it. 


NoTB.-rThiB  case  is  cited  in  the  foUowing  cases,  p09t :  State  ▼.  Nebrcuka 
Tdeph.  Co. ;  Tel.  Co,  ▼,  Texae ;  W.  U.  Tel.  Co.  ▼.  B.  dt  O.  Tel.  Co.,  19  Fed. 
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R.  eeO ;  W.  U.  Ta.  Co.  v.  B,  a  O,  ra.  Co.,  28  Fed.  R.  12  ;  W.  U.  Tel.  Co. 
V.  Burlington,  etc.  Co. :  W.  U.  Tel.  Co.  ▼.  Pendleton ;  Pierce  ▼.  Drew. 
Bee  Index,  titles  **  POBt-roads  Act,"  *'  EzcluBlYe  Right." 


George  E.  Ward,  Administrator,  etc.,  Respondent,  v. 
The  Atlantic  and  Pacific  Telegraph  Company, 
Appellant. 

N.  F.  Court  of  Appeals,  October  10, 1S77. 

(71  N.  Y.  81.) 

TmLEQmLPB  POLES.— Dbgrsb  of  care. 

A  telegraph  company  rightfully  maintaining  its  poles  in  a  street  is  bound 

to  see  that  they  are  properly  constructed  and  maintained. 
It  is  not  an  insurer  of  the  safety  of  the  street  against  injury  from  its  poles, 
A  refusal  to  charge  "that  the  defendant  was  not  bound  to  g^uard  against 
storms  of  unusual  severity,"  held  error,  for  which  a  judgment  for 
plaintiff  in  a  negligence  action  must  be  reversed. 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court,  affirming  a  judgment  for  the  plaintiff 
entered  upon  a  verdict. 

Action  to  recover  damages  for  injuries  caused  by  the  fall 
of  a  telegraph  pole  in  a  street  in  Brooklyn. 

The  facts  are  stated  in  the  opinion. 

Everett  P.  Wheeler^  for  appellant. 

Wm.  W.  Ooodrich,  for  respondent. 

Earl,  J.:  The  defendant  had  the  right  to  place  its  line 
j  a  the  street,  and  hence  it  can  be  made  responsible  for  the 
accident  only  by  proof  of  culpable  negligence  on  its  part, 
either  in  the  construction  of  the  line  or  its  maintenance.  If 
the  post  which  broke  and  fell  was  originally  not  reasonably 
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sufficient,  or  if  it  was  permitted  carelessly  to  become  and  be 
insufficient  by  decay,  then  resi)on8ibility  attaches  to  th€ 
defendant  for  the  accident. 

The  plaintiff  claimed,  on  the  trial,  that  there  was  8om< 
evidence  that  the  post  was  originally  insufficient ;  and,  also 
that  it  became  so  by  decay  ;  and  the  judge  submitted  to  ttu 
jury  the  evidence  upon  both  points. 

The  plaintiff  testified  that  on  Sunday,  the  day  before  th< 
accident,  it  was  very  stormy ;  that  there  was  rain,  snowanc 
sleet ;  that  the  wires  were  thick  with  frozen  snow  and  sleet 
and  consequently  hung  down  quite  low,  more  than  usual 
Other  witnesses  for  plaintiff  testified  to  the  same  facts,  am 
that  the  wires  were  covered  thick  with  wet  snow,  and  al 
broken  by  the  weight  thereof,  but  one.  Heemstone,  a  wit 
ness  for  defendant,  testified  that  the  storm  commenoec 
Saturday  night,  and  continued  all  Sunday ;  that  it  was  t 
wet  snow  storm,  and  the  snow  clung  to  the  wires ;  that  hi 
had  been  in  the  telegraph  business  for  thirteen  or  fourteei 
years,  and  that  this  was  the  worst  storm  on  wires  hi 
ever  saw ;  that  he  never  knew  a  snow  storm  to  breal 
down  wires  before  ;  that  the  storm  broke  down  the  lim 
almost  entirely  in  New  York  and  Brooklyn,  and  in  a  grea 
many  other  places,  and  destroyed  the  means  of  communica 
tion  for  miles  around  ;  that  it  also  broke  down  the  wires  o 
other  companies,  and  with  all  the  force  the  company  coulc 
command,  it  took  about  a  week  to  repair  the  line.  Drowne, 
another  witness  for  the  defendant,  testified  that  he  had 
been  a  repairer  of  telegraph  lines  for  sixteen  years,  and 
that  he  never  saw  a  storm  which  compared  with  this  in  itc 
effect  upon  the  wires  ;  that  there  had  been  previous  storms 
of  sleet  that  had  done  as  much  injury  to  the  wires  as  this, 
but  not  storms  of  snow  ;  and  that  storms  of  such  severity 
do  not  often  happen.  And  another  witness,  in  the  employ 
of  the  Western  Union  Telegraph  Company,  testified  that  the 
storm  was  of  unusual  violence,  and  prostrated  a  great  many 
poles.  There  was  also  evidence  on  the  part  of  the 
defendant  that  this  line  was  properly  constructed;  that 
the  wires  and  posts  were  of  sufficient  strength.    Upon  this 
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evidence  the  judge  instmcted  the  jury  that  the  defendant 
was  bound  to  construct  its  line  so  as  not  to  endanger  the 
public  safety ;  that  it  was  not  exempted  from  resi)onsibility 
because  this  accident  occurred  in  consequence  of  a  violent 
storm ;  that  it  was  its  duty  to  put  up  its  poles  in  such  a 
manner  as  would  stand  the  violence  of  such  storms  as  are 
likely  to  occur  in  this  climate ;  that  he  was  not  aware  of 
anything  that  occurred  in  reference  to  this  storm  that 
exempted  it  from  responsibility  on  this  account,  and  he 
also  charged  the  jury  in  reference  to  the  negligent  mainte- 
nance of  the  line  and  i)osts.  At  the  close  of  the  charge, 
defendant's  counsel  requested  him  to  charge,  among  other 
things,  "that  the  defendant  was  not  bound  so  to  make  or 
manage  the  line  as  to  guard  against  storms  of  unusual 
severity,  the  occurrence  of  which  could  not  be  reasonably 
expected,''  and  he  declined  the  request  and  defendant's 
counsel  excepted.  In  this,  we  think,  the  learned  judge 
committed  an  error.  The  jury  could  have  found  from  the 
evidence  that  this  was  a  storm  of  unusual  severity,  which 
could  not  reasonably  have  been  expected,  and  they  could 
have  found  that  this  line,  as  originaUy  constructed,  was 
sufficient  for  such  storms  as  could  have  been  reasonably 
expected.  Such  findings  would  have  exempted  the  defend- 
ant from  any  charge  that  its  line  was  not  properly  con- 
structed. Bellinger  v.  IT.  T.  C.  R.  R.  Co.,  23  N.  Y.  42; 
Mayor,  etc.  v.  Bailey,  2  Denio,  433.  The  defendant  is  not 
absolutely  bound  to  make  its  line  safe  to  the  public,  to 
have  its  posts  in  the  streets  so  strong  and  secure  that  they 
cannot  be  blown  down  or  broken  by  any  storm.  It  does 
not  insure  the  safety  of  travelers  in  the  streets  from  injuries 
by  its  posts  lawfully  placed  there.  It  is  bound  to  use 
reasonable  care  in  the  construction  and  maintenance  of  its 
line,  so  that  no  traveler  shall  be  injured  by  it,  and  the 
amount  of  care  must  be  proi)ortioned  to  the  amount  of 
danger  and  the  liability  to  accident.  The  poles  must  be 
strong  enough  to  withstend  such  violent  storms  as  may  be 
reasonably  expected,  but  they  are  not  required  to  be  so 
strong  that  no  storm  can  break  them,  or  to  withstand  such 
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storms  as  reasonable  foresight  and  prudence  coald  not 
anticipate. 

It  cannot  be  said  that  this  request  was  fairly  covered  by 
the  charge  as  made.  On  the  contrary,  the  tenor  of  the 
charge  was  such  as  to  make  the  request  highly  proper. 

It  may  well  be  doubted  whether  there  was  any  evidence 
to  be  submitted  to  the  jury,  tending  to  show  that  this  ix>st 
and  the  line  were  not  originally  sufficient ;  bnt^  for  reasons 
above  stated,  the  judgment  must  be  reversed  and  new  trial 
granted. 

All  concur,  except  Church,  Ch.  J.,  not  voting ;  Folgeb 

and  Miller,  JJ.,  absent. 

Jvdgmefnt  reversed. 


NoTB.— This  case  is  cited  in  AUen  ▼.  A.  d:  P.  2W.  Cb.,  post. 

For  other  oases,  see  Index,  title  "  Poles  in  Streets,  Daty  to  PMtoot  the 
PubUc." 

See,  also,  Byron  v.  N.  Y.  8taU  Printing  Tel.  Cb.,  26  Baib.  (N.  T.),  89; 
Dickey  v.  Maine  Tel.  Co.,  48  Me.  492 ;  46  id.  488 ;  ThomoM  ▼.  W.  U.  TeL 
Co.,  100  liass.  156  ;  Young  v.  Inhabitants  of  Yarmouth,  9  Gray  (Mass.),  886. 

The  Byron  case  holds  that  a  telegraph  company  may  be  held  liable  for 
injury  to  an  employee,  when,  in  the  course  of  his  duty  climbiiig  a  pole 
having  a  secret  defect. 

The  Thomas  case,  that  the  fact  of  a  wire  being  so  placed  as  to  obatmct 
ordinary  travel  is  prima  fade  proof  of  negligence. 

The  Dickey  case,  that  before  a  plaintiff  can  recover  for  injarles  caused 
by  a  stage  coach  colliding  with  a  slack  wire,  he  must  establish  due  care  of 
the  driver. 

The  Young  case  holds  that  a  person  injured  by  colliding  with  a  telegniph 
pole  placed  as  specified  by  the  town  authorities,  can  have  no  remedy 
against  the  town. 

The  Dickey  case,  that  though  there  might  be  no  remedy  against  the  towii» 
there  still  might  be  against  the  company,  in  case  it  were  nisffigfiok 
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The  Western  Union  Telegraph  Company  v.  Lewelling. 

Supreme  Court  of  Indiana^  November,  1877. 

(58  Ind.  807.) 

Indiana  statutb. — Erbob    in    tran8]ii88I0N.— Evidbncb  to  suppobt 

VBBDICfT. 

Evidence  in  a  given  case  held  sufficient  to  support  a  verdict  for  the 
plaintiff. 

Action  for  penalty.  Facts  stated  in  opinion.  Appeid 
by  telegraph  company,  defendant  below. 

7!  Jl  JcLcksoTiy  J.  E.  McDonald^  J.  M.  BtUler,  F.  B. 
McDonald  and  O.  C.  BvMety  for  appellant. 

J.  W.  Buskirk  and  H.  O.  Duncarij  for  appeUee. 

Perkins,  J. :  The  first  two  sections  of  an  act  regulating 
telegraph  companies,  are  these  : 

"  Section  1.  Be  it  enacted  by  the  OenercU  Assembly  of  the  State  of 
Indiana,  That  every  electric  telegraph  company,  with  a  line  of  wires 
wholly  or  partly  in  this  State,  and  engaged  in  telegraphing  for  the  public, 
shall,  during  the  usual  office  hours,  receive  dispatches,  whether  from  other 
telegraphic  lines  or  from  individuals ;  and,  on  payment  or  tender  of  the 
usual  charge,  according  to  the  regulations  of  such  company,  shaU  transmit 
the  same  with  impartiality  and  good  faith,  and  in  the  order  of  time  in 
which  they  are  received,  under  penalty,  in  case  of  failure  to  transmit,  or  if 
postponed  out  of  such  order,  of  one  hundred  dollars,  to  be  recovered  by 
the  person  whose  dispatch  is  neglected  or  postponed  ;  provided,  however, 
that  arrangements  may  be  made  with  the  publishers  of  newspapers  for  the 
transmission  of  intelligence  of  general  and  public  interest,  out  of  its  order, 
and  that  communications  for  and  from  officers  of  justice  shall  take  prece- 
dence of  all  others. 

'*Sec.  2.  Telegraph  companies  shall  be  liable  for  special  damages 
occasioned  by  failure  or  negligence  of  their  operators  or  servants,  in 
receiving,  copying,  transmitting  or  delivermg  dispatches ;  or  for  the  dis- 
closure of  the  contents  of  any  private  dispatch  to  any  person  other  than 
to  him  to  whom  it  was  addressed  or  his  agent."    1  R.  S.  1876,  p.  868. 
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The  appellee  sued  the  appellant.  His  complaint  was  in 
two  paragraphs. 

The  first  paragraph  alleged  that  defendant  bad  a  line  of 
telegraph  wires  running  through  certain  counties  ;  that,  on 
the  22nd  day  of  September,  1874,  plaintiff  placed  in  the 
hands  of  defendant's  agent  at  Salem,  Indiana,  daring  office 
hours,  a  certain  dispatch,  and  sets  out  what  pnrports  to  be 
a  copy  thereof ;  that  it  was  to  be  transmitted  to  the  town  of 
Bloomington  without  delay;  that  plaintiff  paid  for  the 
same ;  that  the  defendant  then  and  there  had  the  ability  to 
transmit  it,  but  failed  and  refused,  to  plaintiff's  damage 
one  hundred  dollars. 

The  second  paragraph  is  the  same  as  the  first,  with  the 
further  allegation  that  plaintiff  and  Jane  Banta  are  brother 
and  sister ;  that  the  facts  stated  in  the  message  were  true ; 
that,  by  reason  of  failure  to  transmit  said  message,  said 
Jane  Banta  was  not  present  at  the  burial  of  the  mother  of 
plaintiff,  as  she  would  have  been  if  the  message  had  been 
duly  transmitted  to  her ;  that,  by  reason  of  the  absence  of 
his  said  sister  at  said  time,  plaintiff  suffered  great  nneaai- 
ness,  anguish  and  anxiety  of  mind  ;  and  concludes  with  a 
demand  for  five  thousand  dollars  damages. 

Copy  of  Dispatch  : 

**  Salem,  la.,  9th  Month,  m,  1874. 
To  Jane  Banta,  Bloomington,  Indiana : 

Mother  died  hist  eTening  and  will  be  buried  to-morrow  at  11  o*ok>ek»  the 
2M  inst.  WnuAM  Leweexjmq. 

"  Direct  to  T.  A.  Banta,  Bloominfcton,  la.** 

There  was  no  demurrer  to  the  amended  comjilaint 
Answer,  general  denial. 

Trial  by  jury.  Verdict  for  plaintiff  for  one  hundred  dol- 
lars, and  judgment,  over  a  motion  for  a  new  trial,  on  the 
verdict. 

One  ground  assigned  in  the  motion  for  a  new  trial  was» 
that  the  verdict  was  not  supported  by  sufficient  evidence. 

The  overruling  of  the  motion  for  a  new  trial  is  assigned 
for  error  in  this  court. 

The  evidence  is  in  the  record. 
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[  Then  follows  a  resume  of  the  testimony  of  each  of  the 
witnesses,  among  it  the  following : 

Lewelling,  the  plaintiff,  testified  that  he  gave  the  mes- 
sage to  one  Diefendorf  to  be  taken  to  the  telegraph  office  for 
transmission,  and  that  it  read  as  stated  in  complaint.  Dief- 
endorf testified  that  he  delivered  it  at  the  telegraph  office, 
to  either  one  Webster  or  one  Telle. 

Webster  testified  that  Diefendorf  delivered  it  to  him,  but 
that  it  had  no  address,  and  that  Diefendorf  told  him  to  send 
it  to  the  place  ^' where  Henry  Lane  was  working."  That 
^e  sent  the  telegram  to  Greencastle,  where  Lane  had  last 
worked  for  the  railroad  company.] 

The  evidence,  in  short,  is  this : 

Lewelling  swears  that  he  delivered  a  dispatch  to  Diefen- 
dorf on  a  certain  day.  Diefendorf  testifies  that  he  delivered 
that  dispatch  to  Webster  or  Telle  on  that  day,  and  that  he 
delivered  no  other.  Webster  admits  that  he  received  a  dis- 
patch from  Diefendorf  on  said  day. 

So  far,  it  appears  that  Lewelling  sent  a  dispatch,  and  that 
a  dispatch  was  received  at  the  office  of  the  appellant,  at 
Salem,  Ind.,  on  the  22nd  day  of  September,  1874.  The 
nncertainty  is  as  to  the  contents  and  direction.  On  these 
points  there  are  but  two  witnesses  who  saw  the  dispatch, 
and  their  tejtimony  is  in  direct  conflict.  It  was  for  the  jury 
to  decide  where  the  preponderance  lay.  They  found  for  the 
plaintiff.  The  court  confirmed  their  finding  by  rendering 
judgment  upon  it.  We  can  not  say  that  the  judgment  now 
being  considered  was  wrong,  and  we  cannot  reverse  it  with- 
out saying  so. 

The  complaint  contains  a  cause  of  action. 

The  motion  in  arrest  was  properly  overruled. 


The  jtbdgment  is  affi/rmed^  with  costs. 


NoTB. — ^This  case  is  cited  in  the  following  cases,  post :  W.  U.  Tel,  €fo.  ▼• 
AxteU ;   W.  U.  Tel,  Co,  ▼.  Chmgar. 
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Ths  Wbstbbn  Union  Tslbgbaph  Company  v.  Fbrguso 

Supreme  Oourt  of  Indiana^  November,  1871. 

(57  Ind.  405.) 
Indiana  statutb.—  Failubb  to  transmit  tblbgrajl^Motivb  of  send 

A  telegraph  company  has  no  right  to  impugn  the  motives  of  a  peraon  f 
nmtlng  a  telegram  for  transmission,  or  to  refuse  to  transmit  it  on 
ground  of  inmiorality,  if  it  is  couched  in  decent  language. 

To  maintain  an  action  for  penalty  under  the  Indiana  statute^  li 
necessary  for  the  plaintiff  to  allege  and  prove  that  the  defendant  hai 
telegraph  line  wholly  or  partially  in  the  State,  and  was  engaged  in  t 
graphing  for  the  public. 

Also,  held  necessary  to  identify  the  message  with  reasonable  certainty. 

Action  for  penalty.    The  opinion  states  the  facts. 

D.  P.  Baldwin  and  M.  Wivfield^  for  appellant. 

HowK,  J.:  The  appellee  was  the  plaintiff,  and  t 
appellant  was  the  defendant,  in  this  action,  in  the  coi 
below. 

Omitting  the  title  of  the  cause,  the  venae  and  style  of  1 
court,  and  the  signature  of  counsel,  the  appellee's  compla 
was  as  follows : 

'^  The  plaintiff  complains  of  the  defendant,  and  says,  tl 
on  the  23rd  day  of  September,  1874,  he  placed  in  the  han 
of  the  defendant's  agent  at  Francesville,  Indiana,  in  82 
county,  the  following  message,  to  wit : 

<*  dint.  Grose,  Lafayette,  Indiana : 
"  Send  me  four  girls,  on  first  train  to  Francesville,  to  tend  fair. 

*<E.  FftRGUSONj 

^ '  That  said  message  was  left  at  said  office  during  the  usi 
business  hours,  and  was  to  be  transmitted  to  said  Clii 
Crose,  Lafayette,  Indiana,  without  delay  ;  the  said  plaini 
paying  in  advance  for  the  transmission  of  said  message  t 
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sum  demanded  by  the  agent  of  said  company,  at  the  time  he 
delivered  said  message ;  that  the  defendant,  without  cause,! 
wrongfully,  wholly  failed  and  refused  to  transmit  said  mes- 
sage at  all,  to  the  damage  of  the  plaintiff  one  hundred  dol- 
lars, which  has  never  been  paid,  either  in  whole  or  in  x)art, 
as  shown  per  exhibit  'A,'  herewith  filed  and  made  a  part 
hereof ;  and  the  plaintiff  prays  that  he  have  judgment  for 
the  statutory  penalty  in  such  cases  made  and  provided,  in 
the  sum  of  one  hundred  dollars,  and  other  proper  relief." 

The  exhibit,  referred  to  in  said  complaint  was  a  simple 
statement  of  account,  showing  that  on  September  28rd, 
1874,  appellant  was  indebted  to  appellee,  for  damages  and 
penalty  for  not  transmitting  a  message,  in  the  sum  of  one 
hundred  dollars. 

To  the  appellee's  complaint,  the  appellant  answered  in  five 
paragraphs,  as  follows : 

1.  "  For  answer  herein,  defendants  deny  each  and  every 
allegation  in  the  complaint  herein  contained. 

2.  "  They  say  the  dispatch  was  offered  by  the  plaintiff  for 
an  illegal  purpose,  to  wit,  to  obtain  prostitutes  to  be  used 
at  a  fair  held,  or  to  be  held,  at  Francesville,  Indiana,  for 
purposes  of  prostitution  ;  that  the  said  plaintiff  was  a  lewd 
man,  and  of  bad  and  licentious  character ;  that  the  said 
Clint.  Crose  was  also  a  lewd  man  ;  that  he  is,  and  was  at  the 
time,  an  agent  and  keeper  of  prostitutes ;  that,  in  their 
offices,  defendants  have  employed  a  large  number  of  ladies 
of  refinement  and  intelligence,  and  they  say,  they  were  not 
bound  to  transmit  any  such  message,  and  that  they  refused 
the  same,  as  they  lawfully  might,  because  the  same  was, 
and  is,  illegal  and  immoral,  and  was  offered  in  aid  of  immor- 
ality and  illegality,  and  they  could  not  send  said  dispatch 
without  becoming  parties  thereto. 

3.  '^  That  said  message  was  not  sent  in  good  faith,  but  was 
delivered  to  defendant,  by  plaintiff,  for  the  purpose  of 
obtaining  the  penalty  of  one  hundred  dollars,  by  the 
statute  provided  in  case  of  refusal  to  transmit  bone  fide 
dispatches. 

4.  *'  That  said  message  was  not  sent,  because  other  mes* 
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sages  were  in  the  office  at  Francesville,  Indiana,  in  advano 
of  this ;  that  it  contained  no  directions ;  that  thereby  th 
same  was  not  entitled  to  be  forwarded  until  after  the  necee 
sary  inquiries  were  made  as  to  whether  there  was  any  sue] 
person  at  Lafayette,  and  until  after  their  other  usual  busi 
ness  was  disi)osed  of ;  that,  before  such  inquiry  could  b 
made,  the  plaintiff  called  upon  this  defendant,  received  bacl 
his  money,  and  discharged  said  defendant  from  any  dut 
or  obligation  she  was  under  to  transmit  the  said  message 
Wherefore,  defendants  say  that  the  plaintiff  ought  not  t 
recover  in  the  premises. 

6,  ^^  The  defendant,  for  a  fifth  and  further  answer  herein 
says  that  the  message  in  question  is  ambiguous  ;  that  th 
plaintiff  is,  and  was  at  the  time,  a  man  of  loose  morals  an 
of  bad  repute  at  Francesville,  Indiana ;  that  the  said  Clinl 
Crose  was  a  man  of  bad  repute,  and  was,  before  the  date  c 
the  alleged  default  of  this  defendant,  in  jail. 

^^  That,  acting  upon  these  facts,  and  that  there  was  to  be 
large  number  of  persons  assembled  at  the  Francesville  fail 
the  defendant  had  reasonable  cause  to  believe,  and  di( 
believe,  that  said  message  referred  to  prostitutes,  and  wa 
to  be  sent  to  draw  prostitutes  to  said  fair ;  and  defend 
ant,  on  that  account,  refused  to  send  the  same,  as  a 
illegal  and  unlawful  message,  which  refusal  she  was  authoi 
ized  to  make. 

''  Wherefore,  defendants  demand  judgment  against  th 
plaintiff." 

The  appellee  demurred  to  each  of  the  paragraphs,  excep 
the  first,  of  the  appellant's  answer,  for  the  alleged  insuffici 
ency  of  the  facts  therein  to  constitute  a  defense  to  appel 
lee's  action  ;  which  demurrers  were  overruled  as  to  the  secom 
and  fourth  paragraphs,  and  sustained  as  to  the  third  an< 
fifth  paragraphs,  of  said  answer,  to  which  latter  decision! 
the  appellant  excepted.  And  the  appellee  replied  to  tb 
second  and  fourth  paragraphs  of  appellant's  answer  by  i 
general  denial  of  the  matters  alleged  therein. 

And  the  action,  being  at  issue,  was  tried  by  a  jury  ii 
the    court    below,  and    a    verdict  was    returned    for    the 
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appellee,  assessing  his  damages  at  the  snm  of  one  hundred 
dollars. 

The  appellant's  written  motion  for  a  new  trial  having 
been  overruled  by  the  court  below,  and  its  exception  saved 
to  such  ruling,  judgment  was  rendered  on  the  verdict. 

In  this  court  the  appellant  has  assigned  the  following 
alleged  errors  of  the  court  below : 

1st.  In  sustaining  the  appellee's  demurrer  to  the  third 
paragraph  of  the  appellant's  answer; 

2nd.  In  sustaining  the  appellee's  demurrer  to  the  fifth 
paragraph  of  the  appellant's  answer  ; 

3rd.  In  overruling  appellant's  motion  for  a  new  trial; 
and, 

4th.  In  overruling  the  appellant's  motion  for  judgment 
on  the  pleadings  herein. 

It  seems  to  us  that  no  error  was  committed  by  the  court 
below  in  sustaining  the  appellee's  demurrers,  either  to  the 
third  or  fifth  paragraphs  of  the  appellant's  answer.  We 
know  of  no  provision  of  law  which  would  authorize  the 
appellant,  or  any  of  its  agents,  to  inquire  into  or  impugn 
'  the  motives  of  any  one  who  might  desire  to  transmit  a  mes- 
sage, couched  in  decent  language,  over  the  appellant's  tele- 
graphic lines.  And  certainly  we  are  not  aware  of  any  law 
which  makes  the  appellant,  or  any  of  its  employees,  a  cen- 
sor of  public  or  private  morals,  or  a  judge  of  the  good  or 
bad  faith  of  any  party  who  may  seek  to  send  a  dispatch 
over  the  appellant's  lines.  If  the  message  offered  for  trans- 
mission is  expressed  in  decent  language,  "  on  payment  or 
tender  of  the  usual  charge,"  the  duty  of  the  telegraph  com- 
pany is  fixed  by  law,  and  it  has  no  discretion.  If,  however, 
the  message  is  expressed  in  indecent,  obscene  or  filthy  lan- 
guage, then,  in  our  opinion,  the  telegraph  company  will  be 
excused  from  the  transmission  of  any  such  message.  But 
such  was  not  the  message  described  in  appellee's  complaint. 

In  our  opinion  the  court  below  did  not  err  in  sustaining 
the  appellee's  demurrers  to  the  third  or  to  the  fifth  para- 
graph of  the  appellant's  answer. 

Among  the  causes  for  a  new  trial,  assigned  by  the  appel- 
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lant  in  its  motion  therefor,  addressed  to  the  court  below, 
was  this,  that  the  verdict  of  the  jury  was  not  sustained  br 
sufficient  evidence. 

It  is  a  clear  proposition,  that  the  appellee's  complaint  in 
this  case  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  This  point  was  presented  to  the  court  below  by 
appellant's  motion  in  arrest  of  judgment ;  but  the  decision 
of  that  court,  in  overruling  that  motion,  has  not  been 
assigned  as  error  in  this  court. 

Under  the  provisions  of  the  statute,  entitled  **  An  act  to 
regulate  electric  telegraph  companies,"  approved  May  IStlu 
1852,  which  provides  a  penalty  for  a  failure  to  transmit  a 
telegraphic  message,  it  is  not  every  telegraph  company 
which  is  subjected  to  such  penalty  for  such  failure,  but  it 
is  the  telegraph  company  which  has  ^^  a  line  of  wires  wholly 
or  partly  in  this  State,"  and  which  is  ^'engaged  in  tele- 
graphing for  the  public,"  that  is  made  amenable  to  the  pen- 
alty prescribed  by  our  statute  for  the  failure  to  transmit  a 
message  "  on  payment  or  tender  of  the  usual  charge."  1  R 
S.  1876,  p.  868,  sec.  1. 

It  was  necessary,  therefore,  that  the  appellee  should  aver 
in  his  complaint,  in  order  to  state  a  good  cause  of  action, 
that  the  appellant  had  a  line  of  wires,  wholly  or  partly  in 
this  State,  over  which  it  might  have  transmitted  his  mes- 
sage, and  that  it  was  engaged  in  telegraphing  for  the  public ; 
for  these  were  facts  which  must  exist,  or  the  appellee 
could  not  lawfully  recover,  and  of  the  existence  of  which 
neither  the  court  below  nor  this  court  could  take  judicial 
notice.  Therefore,  it  was  not  only  necessary  that  these 
facts  should  be  averred  in  appellee's  complaint,  but  whether 
averred  or  not,  it  was  indispensably  necessary  that  these 
facts  should  be  established  by  sufficient  evidence,  on  the 
trial  of  this  cause,  to  entitle  the  appellee  to  a  recovery. 
There  was  no  evidence  introduced  on  the  trial,  in  the  court 
below,  which  tended,  even  in  the  remotest  degree,  to  estab- 
lish either  one  of  the  facts  referred  to. 

In  another  point  of  view,  it  seems  clear  to  our  minds  that 
the  verdict  of  the  jury,  in  this  case,  was  not  sustained  by 
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sufficient  evidence.  It  will  be  observed  from  appellee's 
complaint,  as  the  same  is  contained  in  this  opinion,  that 
the  appellee  averred  therein  that  he  placed  in  the  hands  of 
the  appellant's  agent,  at  Frances ville,  Indiana,  a  particular 
message,  setting  it  out  in  full.  While  it  might  not  have 
been  necessary  to  prove  the  precise  contents  of  the  message, 
as  the  same  is  set  out  in  the  complaint,  yet  it  was  necessary, 
in  our  opinion,  to  identify  the  message  set  out,  by  the  evi- 
dence, with  reasonable  certainty.  The  appellee  failed  to 
show,  by  any  evidence,  that  he  placed  any  message  in  the 
hands  of  the  appellant's  agent  at  Francesville,  Indiana,  or 
to  identify  by  the  evidence  the  message  set  out  in  the  com- 
plaint, by  the  address,  by  the  signature,  or  in  any  other 
manner. 

In  our  opinion,  the  court  below  erred  in  overruling  the 
appellant's  motion  for  a  new  trial. 

The  judgment  of  the  court  below  is  reversed,  at  the  costs 
of  the  appellee. 

NOTS.— This  case  is  cited  in  the  foUowing  cases,  pott :  W.  U.  teL  Co, 
▼.  PendUUm;  W.  U.  TeL  Co.  v.  AasteU ;  W.  U,  Tel.  Co.  ▼.  Monhr;  W. 
U.  Tel.  Co  ▼.  Triseal. 


Western  Union  Telegraph  Company  v.  Dajoel  Rich. 

Kan$(u  Supreme  Courts  January,  1878. 

(19  Kans.  517.) 

Rights  of  ABumNG  ownbb. 

The  use  of  the  telegraph  is  so  convenient  in  the  operations  of  a  railroad  that 
the  railroad  company  has  a  right  to  erect  a  telegraph  line  upon  its  right  of 
way  without  making  compensation  to  the  abutting  owner ;  and  what  it 
may  do  by  itself  it  may  also  do  inoonjunction  with  a  telegraph  company, 
and  neither  will  be  liable  to  the  abutter. 
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Appeal  from  jadgment  on  verdict  for  plaintifF. 

Defendant  below  is  plaintiff  here. 

Action  of  trespass  for  cutting  trees  claimed  to  belong  to 
bhe  plaintiff,  an  abutting  owner,  cut  down  on  the  right  of 
way  of  a  railroad  for  the  purpose  of  erecting  a  telegraph 
[ine. 

Hoss  Burns  and  J.  O.  WcUerSj  for  plaintiff  in  error. 
Randolph  &  Sedgwick^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Brewek,  J.  :  Rich  sued  the  telegraph  company  in  the 
Lyon  County  District  Court  to  recover  $436,  treble  the  value 
of  trees  and  vines  belonging  to  Rich  and  on  his  land,  and 
alleged  to  have  been  cut  down  and  destroyed  by  the  agents 
and  employees  of  the  telegraph  company.  There  was  a  trial 
by  jury,  and  a  verdict  returned  of  $270,  which  judgment  the 
telegraph  company  asks  to  be  reviewed. 

It  appears  that  the  trees  were  on  or  close  by  the  right  of 
the  A.  T.  &  S.  F.  Railroad,  and  were  cut  down  to  make 
room  for  some  telegraph  poles  and  prevent  interference  with 
the  telegraph  wire.  This  line  of  telegraph  was,  it  was 
claimed  by  plaintiff,  built  and  owned  by  the  defendant, 
and  the  trees  cut  down  by  its  employees.  On  the  other 
hand,  the  defendant  sought  to  prove  that  it  was  built  by  the 
defendant  and  the  railroad  company,  under  an  arrange- 
ment for  its  joint  use  by  the  two  companies.  A  witness 
was  called,  and  the  defendant  offered  to  prove  by  him  that 
the  line  of  telegraph  was  built  jointly  by  defendant  and  the 
railroad  company,  for  the  use  of  the  railroad  company  in 
the  moving  of  its  trains,  and  the  transaction  of  its  busi- 
ness ;  that  it  was  a  part  of  and  necessary  to  its  business, 
and  was  built  upon  and  over  the  right  of  way  of  the  rail- 
road company  ;  but  the  court  refused  to  receive  the  testi- 
mony, and  the  defendant  excepted.  In  this  we  think  the 
court  erred.    A  telegraph  line,  if  not  indispensable  to  a  rail- 
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road,  tends  so  much  to  facilitate  its  business,  and  to  the 
speedy  and  safe  mnning  of  its  trains,  that  the  railroad  com- 
pany has  a  right  to  build  it,  to  use  its  right  of  way  there- 
for, and  to  remove  all  obstructions  thereon,  to  its  fullest 
and  most  uninterrupted  and  beneficial  use.    Although  it 
may  have  but  an  easement  in  the  land,  and  that  easement 
limited  to  its  use  for  railroad  purposes,  yet  a  telegraph  is 
so  convenient  if  not  indispensable,  that  it  may  cut  down 
every  tree  and  bush  on  the  right  of  way  if  necessary  for  the 
most  constant  and  efficient  use  of  a  telegraph  line,  built  by 
it  over  and  upon  such  right  of  way,  just  as  it  may  dig  away 
a  hill,  or  fill  up  a  ravine,  for  the  sake  of  a  water  tank  or  a 
station  house.    St.  Jos.  &  D.  C.  Hid.  Co.  v.  Dryden^  11 
Kans.  186.     By  so  doing  it  gives  the  adjacent  land  owner 
no  claim  for  damages.     Such  use  is   contemplated  in  the 
original  condemnation,  and  the  damages  resulting  there- 
from are  part  of  the  damages   included    in  the  assess- 
ment  therefor.    In  short,  the  railroad  company  may  use 
its  right  of  way  not  merely  for  its  track,  but  for  any  other 
building  or  erection  which  reasonably  tends  to  facilitate  its 
business  of  transporting  freight  and  passengers,  and  by 
such  use  in  no  manner  transcends  the  purposes  and  extent 
of  the  easement,  or  exposes  itself  to  any  claim  for  additional 
damages  to  the  original  land  owner.     So  that  if  the  rail- 
road company  had  built  this  line  by  itself,  and  independent 
of  the  defendant,  and  in  so  doing  had  only  cut  down  trees 
upon  its  right  of  way,  it  is  clear  that  the  plaintiff  would 
have  had  no  cause  of  action  therefor.    Does  the  fact  that  it 
took  a  partner  in  the  constraction  and  use  of  the  telegraph, 
expose  icor  such  partner  to  any  liability  to  the  land  owner 
for  the  full  value  of  trees  cut  down  upon  its  right  of  way  ? 
We  think  not.     If  the  railroad  company  could  build  by 
itself  without  liability,  it  did  not  assume  liability  by  build- 
ing with  another.    Whatever  it  could  do  and  would  have 
done  for  its  own  use  and  benefit,  and  was  so  done,  was,  so 
far  as  the  land  owner  is  concerned,  damnum  absque  inju- 
ria^ no  matter  who  bore  the  expense  ;  or  perhaps  teore  cor- 
rectly,  it  was  damages  already  paid  for.     We    do  not 
Vol.  1—18. 
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question  that  every  additional  burden  cast  upon  the  land 
outside  of  the  purpose  and  scoi)e  of  the  original  easement, 
no  matter  in  whose  behalf,  gives  to  the  landholder  new 
olaim  for  compensation.  But  such  compensation  is  limited 
to  the  extent  of  the  additional  burden.  Hatch  v.  C.  &  L 
Rid.  Co.,  18  Ohig  St.  92 ;  L.  M.  &  C.  Rid.  Co.  v.  Dayton. 
23  Ohio  St.  610  ;  8t(tle  v.  Maine,  27  Conn.  641.  Of  course, 
if  the  trees  were  not  upon  the  right  of  way,  it  is  immaterial 
whether  the  defendant  built  the  line  alone  or  jointly  with 
the  railroad  company,  for  in  the  latter  case  either  would  be 
responsible  for  the  entire  damages.  We  cannot,  of  course, 
pass  upon  this  question  of  fact,  for  we  cannot  tell  what  the 
testimony,  if  admitted,  would  have  disclosed.  Itisenough 
that  the  testimony  offered  ought  to  have  been  admitted 
and  then  the  jury  instructed  that,  if  the  facts  were  as  de- 
fendant sought  to  prove  them  to  be,  the  defendant  was  liable 
Tor  only  the  damages  caused  by  the  additional  burden,  if 
atiy,  its  use  of  the  telegraph  cast  upon  the  land. 

The  judgment  will  be  reversed,  and  the  case  remanded 
for  a  new  trial. 

All  the  justices  concurring. 


Note.—  See  Index,  titles  "  Poles  and  Wires  in  SfcreetB  :  Right  of 
^.butting  Owner." 

See,  also,  Attorney  Chneral  ex  rel.  Bothxhild  ▼.  United  Kingdom  EIm. 
Tel.  Co.,  AUen's  TeL  Cas.  178. 
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The  Western  Union  Telegraph  Company  v.  Lindlbt. 

Supreme  Court  of  Indiana^  November ^  1878, 

(82  Ind.  871.) 
Indiana  statutb.— Pleading.— Deuykbt  of  tblkoram. 

A  statute  which  gave  a  penalty  for  negligent  failure  to  transmit  a  telegram, 
provided  a  limit  of  distance  from  the  receiving  station,  for  the  delivery 
of  messages.  Held,  not  incumbent  upon  the  plaintiff  to  allege  in  his 
pleading  that  the  place  of  delivery  was  within  the  limit. 

*"  Delivery  *'  is  not  completed  by  transmission  to  the  receiving  office  of  the 
company. 

Action  for  penalty.     Facts  appear  in  the  opinion. 

J.  H.  Louden  and  R.  W.  Miers^  for  appellant. 

J,  F.  PittTnan,  J.  W.  Buskirk  and  H.  C.  Duncan^  for 
appellee. 

HowK,  C.  J. :  In  this  action  the  appellee  sued  the  appel- 
lant in  a  complaint  of  a  single  paragraph,  in  which  he 
alleged,  in  substance,  that  the  appellant  was  a  duly  organ- 
ized corporation,  and  was,  at  the  time  hereinafter  men- 
tioned, and  had  since  remained  the  owner  and  operator  of 
an  electric  telegraph,  with  a  line  of  wire  miming  from 
Louisville,  Kentucky,  to  Bloomington,  Indiana,  and 
passing  through  the  counties  of  Floyd,  Washington, 
Orange,  Lawrence  and  Monroe,  Indiana,  and  was  then  and 
there  engaged  in  telegraphing  for  the  public ;  that,  on  the 
27th  day  of  May,  1876,  the  appellee  placed  in  the  hands  of 
the  appellant's  agent,  in  Bloomington,  Indiana,  the  follow- 
ing message,  to  wit : 

''BLOOMniOTON,  Ind.,  May  27th,  1876. 

*'To  Arthur  Peter  &  Co.,  Louisville,  Ky.: 

"  Send  Dr.  Dodd  some  vaccine  matter,  by  first  mail,  to  Clear  Creek, 

Indiana. 

(Signed)  "  HnuM  Lindlet." 
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that  said  message  was  left  at  the  office  of  the  appellant, 
with  its  agent,  in  Bloomington,  Indiana,  during  usual  busi- 
ness hours,  and  was  to  be  transmitted  and  delivered  to  said 
Arthur  Peter  &  Co.,  at  Louisville,  Ky.,  without  delay,  the 
appellee  paying  in  advance  for  the  transmission  and 
delivery  of  said  message  the  sum  of  sixty  cents,  the  sum 
demanded  by  the  appellant's  agent  at  the  time  the  appeUee 
delivered  said  message  for  transmission  and  delivery ;  that 
the  appellant,  without  cause,  wrongfully  and  wholly  failed 
and  refused  to  transmit  and  deliver  said  message  at  all,  to 
the  appellee's  damage  in  the  statutory  penalty  of  one 
hundred  dollars,  which  was  due  and  unpaid.  Wherefore, 
etc.        ********        »* 

The  appellant  demurred  to  the  appellee's  complaint  for 
the  alleged  want  of  sufficient  facts  therein  to  constitute  a 
cause  of  action,  which  demurrer  was  overruled,  and  to  this 
decision  the  appellant  excepted. 

The  appellant  then  answered  in  two  paragraphs,  in  each 
of  which  it  alleged  affirmative  matters,  by  way  of 
defense. 

To  each  of  said  paragraphs  of  answer,  the  api)ellee 
demurred  for  the  alleged  insufficiency  of  the  facts  therein 
to  constitute  a  defense  to  his  action,  which  demurrer  was 
sustained  as  to  each  of  said  paragraphs,  and  to  each  of  said 
decisions  the  appellant  excepted,  and,  failing  and  refusing 
to  answer  further,  judgment  was  rendered  for  the  appellee, 
and  against  the  appellant,  for  said  penalty  of  one  hundred 
dollars,  and  the  costs  of  suit. 

In  this  court  the  following  decisions  of  the  Circuit  Court 
have  been  assigned  by  the  appellant  as  alleged  errors : 

1.  In  overruling  its  motion,  on  special  api)earancey  to  set 
aside  the  service  of  the  summons  issued  in  this  action ; 

2.  In  overruling  its  demurrer  to  the  appellee's  complaint; 
and, 

3.  In  sustaining  the  appellee's  demurrer  to  the  appel- 
lant's answer. 

We  will  consider  these  alleged  errors  in  their  order,  and 
decide  the  questions  thereby  presented.         *        ♦        ♦ 
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2.  It  is  evident,  from  the  avennents  of  the  appellee's  com- 
plaint, that  his  action  was  founded  upon  the  provisions  of 
the  first  section  of  ^^An  act  to  regulate  electric  telegraph 
companies,"  approved  May  13th,  1862.  In  this  first  section 
it  was  and  is  provided  : 

**  That  erery  electric  telegraph  company,  with  a  line  of  wires  wholly  or 
partly  in  this  State,  and  engaged  in  telegraphing  for  the  public,  shall, 
during  the  usual  office  hours,  receive  dispatches,  whether  from  other  tele- 
graphic lines  or  from  indiTiduals ;  and,  on  payment  or  tender  of  the  usual 
charge,  according  to  the  regulations  of  such  company,  shall  transmit  the 
same  with  impartiality  and  in  good  faith,  and  in  the  order  of  time  in  which 
they  are  receiTed,  under  penalty,  in  case  of  failure  to  transmit,  or  if  post- 
poned out  of  such  order,  of  one  hundred  dollars,  to  be  recovered  by  the 
person  whose  dispatch  is  neglected  or  postponed."    1  B.  S.  1876,  p.  868. 

It  is  insisted  by  the  appellant's  counsel,  as  we  under- 
stand their  argument  of  this  cause,  in  this  court,  that  the 
appellee's  complaint  is  insufficient  on  the  demurrer  thereto, 
in  this,  that  there  is  no  averment  in  said  complaint,  ^^that 
Arthur  Peter  &  Co.  resided  in  the  city  of  Louisville,  or 
within  one  mile  of  the  station."  This  objection  is  founded 
upon  the  provisions  of  section  3  of  the  above  entitled  act, 
that  ''Such  companies  shall  deliver  all  dispatches,  by  a 
messenger,  to  the  persons  to  whom  the  same  are  addressed, 
or  to  their  agents,  on  payment  of  any  charges  due  for  the 
same  ;  provided^  such  persons  or  agents  reside  within  one 
mile  of  the  telegraphic  station,  or  within  the  city  or  town 
in  which  such  station  is."     1  R.  S.  1876,  p.  868. 

It  is  clear,  we  think,  that  the  appellant's  objection  to  the 
complaint  is  not  well  taken.  H  Arthur  Peter  &  Co.,  or 
their  agents,  had  not  resided  in  the  city  of  Louisville,  or 
within  one  mile  of  the  telegraphic  station  of  Louisville,  such 
fact  might  have  excused  the  appellant  from  delivering  the 
dispatch  by  a  messenger,  but  it  would  have  been  a  matter 
of  defense  for  the  appellant  to  allege  and  prove  on  the  trial. 
The  law  required  that  the  appellant  should  deliver,  by  a 
messenger,  all  dispatches  to  the  i)ersons  to  whom  the  same 
were  addressed,  or  to  their  agents ;  but  in  the  proviso  it 
was  declared  that  the  existence  of  a  certain  fact  should 
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excuse  such  delivery.  If  such  fact  existed,  it  was  purely 
matter  of  defense,  and  should  have  been  pleaded  by  the 
appellant  in  its  answer.  We  think,  therefore,  that  the 
appellant's  demurrer  to  the  appellee's  complaint  m  this  case 
was  properly  overruled. 

3.  In  the  first  paragraph  of  its  answer,  as  to  the  statutory 
I)enalty  of  one  hundred  dollars,  the  appellant  admitted 
that,  on  the  27th  day  of  May,  1876,  the  api>ellee  delivered 
to  the  api)ellant's  duly  authorized  agent  at  Bloomington, 
Indiana,  the  message  set  out  in  the  appellee's  complaint, 
and  the  appellant  alleged  that,  uiK)n  the  receipt  of  said 
message  by  its  said  agent  at  Bloomington,  the  same  was  im- 
mediately transmitted  to  Louisville,  Kentucky,  and  re- 
ceived by  the  agent  of  the  appellant  at  its  office  in  said  city 
of  Louisville,  in  a  few  moments  after  the  same  came  to  the 
hands  of  said  agent  in  Bloomington,  Indiana,  but  the  same 
was  not  immediately  delivered  to  said  Arthur  Peter  ft  Co., 
but  was  retained  in  the  appellant's  office  in  said  city  of 
Louisville.  Wherefore,  the  appellant  said  that  said  mes- 
sage was  duly  transmitted,  and  the  appellee  was  not  entitled 
to  recover  said  penalty. 

The  theory  of  this  paragraph  of  answer  is,  that  the 
appellant  had  fully  complied  with  the  requirements  of  the 
statute  by  the  simple  transmission  of  the  message  set  out 
in  appellee's  complaint  from  the  appellant's  office  in  Bloom- 
ington, Ind.,  to  its  office  in  Louisville,  Kentucky.  This  the- 
ory is  in  direct  conflict  with  the  plain  letter  of  the  statute. 
The  contract  of  an  electric  telegraph  company,  in  the  receipt 
of  a  message,  is  the  transmission  of  the  same,  not  merely  from 
one  place  to  another,  but  from  the  person  by  whom  it  was 
sent  to  the  person  to  whom  it  was  addressed,  and  this  is  what 
the  statute  requires  of  such  company.  There  is  no  possible 
room  for  any  other  or  different  construction  of  the  statute. 

The  appellee's  demurrer  to  this  paragraph  of  answer  was 
correctly  sustained.  The  Western  Union  Telegraph 
Companu  v.  Fenton^  52  Ind.  1. 

The  second  paragraph  of  the  answer  sets  up  substantially 
the  same  matters  which  are  stated  in  said  first  paragraph ; 
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and,  in  addition  thereto,  it  was  alleged  in  said  second  para- 
graph, that  the  appellant's  agent  in  said  city  of  Loaisville, 
upon  his  receipt  of  said  message,  immediately  took  the  same 
to  the  business  house  of  said  Arthur  Peter  &  Co.,  but  it 
being  in  the  evening,  after  the  close  of  business  hours,  the 
house  was  closed,  and  no  one  could  be  found  on  or  about 
the  premises ;  and  that  on  the  next  day,  being  the  first  day 
of  the  week,  commonly  called  Sanday,  the  said  agent  again 
took  the  said  message  to  said  business  house  of  Arthur 
Peter  &  Co.,  but  it  was  still  closed,  and  they  could  not  be 
found  on  or  about  said  premises  at  that  time,  and  no  fur- 
ther attempt  was  made  by  the  appellant  to  deliver  said 
message. 

It  is  very  clear,  we  think,  that  the  excuses  alleged  by 
the  appellant  in  said  second  paragraph  of  the  answer,  for  the 
non-delivery  of  said  message,  were  wholly  insufficient.  The 
unsuccessful  attempts  of  the  appellant's  agent  to  deliver 
said  message  at  the  business  house  of  Arthur  Peter  &  Co., 
either  on  Saturday  night,  after  the  close  of  business  hours, 
or  on  Sunday,  when  there  are  not  or  should  not  be  any  busi- 
ness hours,  certainly  afforded  no  reasonable  excuse  for  the 
non-delivery  of,  or  for  the  want  of  an  effort  to  deliver,  the 
said  message  during  business  hours  of  the  succeeding  Mon- 
day. 

We  think  that  the  demurrer  to  this  pafa^raph  of  answer 
was  properly  sustained. 

We  find  no  error  in  the  record. 

The  judgment  is  affirmed,  at  the  apx)ellant's  costs. 


NoTB.—  This  caae  is  cited  in  the  foUowing  cases,  post :  W.  U,  Td,  Co, 
V.  Pendleton;  CamdhanT,  W.  U.  Tel  Co.;  W.  U,  Tel.  Co.  v.  AxteU; 
W.  U.  Tel  Co.  V.  Gougar;   W.  U.  Tel.  Co,  v.  Meredith. 
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N,  F.  Superior  Court,  General  Tenm^  Nevember,  187S. 

(7  Abbofet*8  New  Gases,  151.) 

Delay  ih  TBAnsmssioir.— Ssgbst  puitfom  of  g****™  — T^iif  iffw. 


A  telegraph  company  to  which  a  message  is  presented  Cor 
is  not,  in  case  of  delay,  liable  for  special  loss  pertaining  to  a  aecrsi  pn- 
pose  of  the  sender,  tlM  company  being  apprised  neither  of  the  pmposs 
nor  of  any  special  damage  likely  to  arise  in  case  of  delaj. 

Appeal  from  a  verdict  directed  for  the  plaintiflf ;  exoep- 
tions  to  be  heard  by  the  General  Term  in  the  first  instance. 

The  sender  of  the  message  was  a  shipping  broker,  and 
the  message  related  to  a  contract  of  chartering  certain 
vessels,  which  the  sender  intended  to  efFect,  and  so  to  earn 
a  commission  from  his  principals. 

A  delay  in  transmitting  the  message  lost  him  his  contract 
and  commissions. 

Oearge  W.  SareUj  for  appellant. 

TTiomas  D.  Ilall^  lot  respondent. 

By  the  court,  Curtis,  Gh.  J. :  The  defendant  mges  that 
the  verdict  for  the  plaintiff  cannot  be  sustained,  becaose 
the  damages  awarded  him  were  not  within  the  contem- 
plation of  the  defendant  when  he  made  the  contract,  and 
that  this  case  is  governed  by  what  was  held  in  BoId/iBin  v. 
United  States  Tel.  Co,,  45  N.  Y.  744. 

In  the  present  case,  the  text  of  the  message  which  the 
defendant  failed  to  transmit  until  after  a  delay  of  several 
days,  indicates  upon  its  face  no  occasion  for  special  care,  or 
the  involving  of  the  chartering  of  the  vessels.  There  was 
no  notice  or  information  of  any  fact  given  to  the  defendant 


NEW  YORK,  1878.  281 

MoColl  ▼.  The  Western  Union  Telegn^h  Co. 

or  contained  in  the  message  itself,  indicating  its  importance, 
or  that  special  damages  wonld  result  from  any  neglect. 
However  strongly  the  plaintiff  may  have  felt  assured, 
acting  as  a  broker  in  the  matter,  that  the  offer  telegraphed 
to  his  principals  would  be  accepted,  and  that  he  would  get 
his  five  per  cent,  commissions,  yet  there  is  nothing  in  the 
case  that  places  these  contingencies,  in  themselves  uncer- 
tain and  remote,  within  the  contemplation  of  the  defendant. 
It  is  true,  the  plaintiff's  principals  might  have  accepted  the 
offer  and  paid  the  plaintiff  the  commissions,  and  their 
evidence  is  that  they  would  have  accepted  it,  if  it  had  not 
been  delayed  by  the  neglect  of  the  defendant  in  failing  to 
forward  it  immediately.  The  claim  of  the  plaintiff  is  for  a 
special  and  contingent  loss,  and  not  for  such  a  loss  as  was 
the  natural  and  necessary  consequence  of  the  defendant's 
neglect,  or  such  as,  from  the  surrounding  circumstances, 
could  even  be  inferred  by  the  defendant. 

The  decision  in  Bald/mn  v.  United  States  Tel.  Co.j  46 
N.  T.  744,  that  where  a  special  purpose  is  intended  by  one 
party  and  is  unknown  to  the  other,  and  does  not  appear  by 
the  message  itself,  that  in  the  assessment  of  damages  such 
special  purpose  cannot  be  taken  into  consideration,  but 
that  the  damages  must  be  limited  to  those  resulting  from 
the  ordinary  and  obvious  purpose  of  the  contract,  governs 
the  case  under  consideration. 

There  should  be  a  new  trial,  unless  the  plaintiff  reduces 
his  verdict  to  $2.06,  the  sum  paid  defendant  to  transmit  the 
message,  with  interest  from  April  16,  1872. 

Sbdowiok  and  Fbeedman,  JJ.,  concurred. 


NoTB.— This  case  is  cited  in  JfaeXMiy  V.  W,  U.  DbL  Oo.fP0ik 

See  Index,  title  "  Damages.** 

See,  also,  note  to  Oandee  ▼.  W.  U.  TeL  Oo.t  ante^  p.  M. 
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The  Wbbtkbn  Union  Teleobaph  Co.  v.  Mbtsr. 

Supreme  Court  of  Alabama,  December,  1878, 

(61  Ala.  158.) 

LlABILITT    FOB   PATINQ  MONKT  TO   UPOBTOR. 

An  impoetor  having  telegraphed  from  a  place  where  he  was  a  atrangwr,  to 
one  Meyer,  in  a  distant  city,  in  the  name  of  the  latter's  nepliew,  asking 
that  money  be  sent  him  by  telegraph  ;  and  Meyer  havins  boon  deosirsd 
into  sending  the  money  and  the  company's  agent  into  pajing  it  to  the 
impoetor  without  identification ;  held,  that  Meyer,  and  not  tbe  telegrsph 
company  must  bear  the  loss. 

Action  to  recover  money  paid  defendant  for  a  telegraphic 
money  order.  Meyei  received,  through  defendant's  tele- 
graph line,  a  dispatch  from  Cincinnati,  signed  ''Max 
Reis,"  supposed  to  be  his  nephew,  who  was  then  on  his  way 
from  New  York  to  Selma,  to  the  effect  that  be  bad  lost  bis 
ticket  and  money  between  Pittsbarg  and  Cincinnati,  and 
desired  plaintiff  to  send  him  at  the  latter  place,  forty  dollars 
by  telegraph  immediately.  This  was  done,  the  defendant 
giving  the  following  receipt:  ^^ Received  from  Joseph 
Meyer,  forty  dollars  to  be  paid  to  Max  Reis  at  Cincinnatt 
Ohio." 

The  defendant  on  the  same  day  handed  over  the  money 
in  Cincinnati  to  the  person  who  sent  the  dispatch  to  plaint- 
iff, who  was  not  known  to  the  company's  agent,  or  identi' 
fied  as  a  person  whose  name  was  ^*  Max  Reis."  and  who 
proved  to  be  an  impostor,  and  not  the  plaintifPs  nephew. 
The  plaintiff  had  judgment  below. 

W.  H.  Nelson^  for  appellant. 

White  &  WJtite^  contra. 

Manning,  J. :  *  *  *  In  regard  to  the  merits  of  the  case ; 
The  contract  of  the  company  was  with  plaintiff  to  pay  forty 
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dollars  for  him  at  Cincinnati,  to  ^'  Max  Reis,"  supposed  by 
plaintiff  to  be  his  nephew.  The  money  was  not  paid  to  the 
nephew,  bat  to  one  whose  name  was  unknown  to  the  com- 
pany. He  was  the  person,  though,  who  sent  the  dispatch  to 
Meyer,  and  was  doubtless  an  impostor. 

The  company  and  Meyer  were  both  deceived.  Which 
must  bear  the  loss  ?    We  find  no  decision  in  such  a  case. 

The  argument  for  the  defendant  is  :  The  company  was 
not  in  fault  for  sending,  at  the  instance  of  one  who  seemed 
to  be  among  strangers,  and  represented  himself  to  be 
unfortunate,  a  message  for  pecuniary  relief  to  a  person 
supposed  to  be  his  friend.  It  was  the  duty  of  this  person 
to  ascertain  for  himself  that  the  dispatch  was  not  spurious. 

When  he  sent  the  money,  the  company  was  entitled  to 
consider  it  as  intended  for  him  who  sent  the  dispatch.  To 
require  him  before  receiving  it,  to  prove  his  identity  or  name, 
might  deprive  an  unfortunate  i)erson  thus  detained  in  a 
place  where  he  was  not  known,  of  needed  aid  from  distant 
friends,  and  the  company  would,  by  its  refusal,  subject  itself 
to  the  expense  and  annoyance  of  a  suit  which  it  would 
probably  be  unable  to  defend. 

On  the  other  hand  it  may  be  said :  The  receiver  of  the 
dispatch  cannot  possibly  know  who  sent  it.  In  the  absence 
of  notice  from  the  company  to  the  contrary,  he  might 
justly  presume  that  the  sender  of  the  dispatch  had  been 
vouched  for  to  the  agents  of  the  company,  by  some  one  they 
knew,  who  was  acquainted  with  him.  It  being  directed 
that  the  money  should  be  paid  to  a  person  of  the  name  of 
Max  Reis,  it  was  the  company's  duty  not  to  pay  it  to  any 
one  else.  If  it  lacked  proof  concerning  his  identity,  having 
control  of  the  telegraph,  it  could  easily,  through  its  man- 
ager at  Selma,  have  obtained  from  plaintiff  information  of 
particulars  that  would  enable  its  agents,  by  interrogation 
of  the  sender  of  the  message,  to  ascertain  whether  he  was  an 
impostor  or  not.  Questions  to  attain  that  end  might  easily 
be  framed.  As  no  iDqniries  on  the  subject  were  made, 
plaintiff  might  well  suppose  that  the  company  did  not 
desire  more  information  than  it  had.    By  engaging  in  the 
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business  of  transferring  money  by  telegraph,  between  per- 
^ns  at  a  distance  from  each  other,  for  which  it  changed 
large  commissions,  it  took  ui>on  itself  the  responsibility  of 
ioing  the  service  correctly,  and  like  a  banker,  who,  by 
mistake,  pays  a  draft  to  some  one  who  falsely  personates 
bhe  payee,  or  a  carrier  for  hire,  who  delivers  goods  to  one 
not  the  consignee,  must  make  good  the  amount  so  lost. 
And  if  the  company  is  not  held  to  the  duty  of  taking  jMuns 
to  ascertain  the  identity  of  the  person  to  whom  money 
transferred  by  telegraphic  orders  is  to  be  paid,  nothing 
would  be  easier  than  to  use  the  telegraph  as  an  instrument 
or  committing  frauds. 

My  brothers  think  that  where  there  is  nothing  to  create 
suspicion  in  the  minds  of  the  company's  agents,  it  is  for  tiie 
party  on  whom  the  demand  is  made  to  ascertain  for  him- 
self whether  he  who  makes  it  is  the  person  he  professes  to 
be,  and  that  the  company  has  no  right  to  refuse  payment  of  the 
money  to  him  in  reply  to  whose  message  the  order  to  pay 
it  is  sent.     I    as  strongly  inclined  to  the  other  conclnsion. 

But  the  case  is  a  new  one,  and  I  defer  to  their  opinion. 

The  other  questions  made  will  probably  not  arise  again. 

Let  the  judgment  of  the  city  court  be  reversed,  and  the 
cause  be  remanded. 


See  INDBX,  title  ''  Forged  or  Fraudulent  Meflsage." 
Note  to  Bank  of  California  v.  W.  U.  Td.  Co.,  ante,  p. 


Qeoboe  Schwartz,  Jr.,  Plaintiff,  v.  The  Atlaktio  ahd 
Pacific  Telegraph  Company,  Defendant. 

N.  Y,  Supreme  Court,  General  Term,  Third  DeporfmefU,  Hfl^,  1879, 

(18  Hun.  157.) 
Duty  to  patbons.— Reasonable  regulations. —  ELiLr-KAR 


A  telegraph  company  is  not  a  common  carrier,  and  does  not  incur  Uabni^ 

as  such, 
[ts  regulations  must,  it  seems,  be  reasonable. 
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By  reaflonable  regahitioiiB,  it  may  protect  itaelf  against  liability  for 
ordinary  negligence. 

A  regulation  limiting  liability  for  half-rate  meeeages  held  reasonable,  there 
being  also  opportunity  to  send  messages  in  such  way  that  tne  company 
might  become  liable  for  the  loss  caused  by  its  own  negligence. 

Action   for   damages   caused   by  negligent  failure  to 
transmit  a  '^  half -rate"  message. 
The  contract  was  as  follows : 

''No.  9.  HALF*aATB  MBSSAGBS. 

*<  The  Atlantic  A  Pacific  Telegraph  Company  will  receive  messages  for  the 
principal  stations  in  the  United  States,  east  of  the  Mississippi  riTer,  to  be 
sent  during  the  night,  at  one-half  the  usual  rates,  on  condition  that  the 
company  shall  not  be  liable  for  errors  or  delay  in  the  transmission  or 
deliyery,  or  for  non-dellTery,  of  such  messages,  from  whatever  cause  occur- 
ring, and  shall  only  be  bound  in  such  case  to  return  the  amount  paid  by 
the  sender.  No  claim  for  refunding  will  be  allowed  unless  presented  in 
writing  within  twenty  days. 

*<  JOHM  Duff,  President. 

*<  G.  S.  BowDOiN,  Treasurer. 

"  Alfred  Nelson,  Secretary. 

"  E.  D.  L.  Sweet,  Executive  Manager." 

«<  Albaivy,  N.  T.,  May  22, 1878. 
"  Send  the  following  messa^,  subject  to  the  above  terms,  which  are 
agreed  to. 

''  To  Charles  Schwartz,  160  East  Washington  street,  Chicago,  SI. : 
*'  Buy  1,000  lard  for  July  or  last  half  June. 

*'  Paid  60.  ^'Geobge  Schwabtz,  Jb." 

Motion  for  judgment  on  verdict  directed  for  plaintiff,  sub- 
ject to  the  opinion  of  the  General  Term. 

O.  L.  Stedman,  for  plaintiff. 

Charles  E.  Souther^  for  defendant. 

Leabneb,  p.  J. :  The  defendant  is  not  a  common  carrier, 
and,  therefore,  the  peculiar  liability  of  a  common  carrier 
does  not  exist  in  this  case.  OrinneU  v.  W.  U.  TeL  Co.^ 
113  Mass.  299  ;  Breese  v.  U.  S.  Tel.  Co.,  48  N.  Y.  182. 
The  defendant's  liability  must  depend  on  its  obligation  to 
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perform  what  it  undertook,  qualified  as  that  may  be  by  any 
lawful  condition  imposed  by  it  on  the  plaintiff. 

Courts  sometimes  speak  of  the  regulations  adopted  by 
such  comjmnies  as  the  defendant,  as  constitating  a  contract 
with  those  who  send  messages.  But  while  indiyidnals  may 
make  whatever  contracts  they  please,  I  should  be  unwilling 
to  admit  that  a  company,  like  the  defendant,  discharging  a 
quasi  public  employment,  could  impose  whatever  r^gola- 
tions  it  pleased  upon  its  customers,  whether  those  regnla- 
tlons  were  reasonable  or  not ;  and  that  by  printing  such 
regnlations  onits  message  papers,  itconld  comjiel  every  per- 
son to  accept  them.  There  must  be,  in  my  judgment,  this 
qualification,  that  the  regulation  shall  be  reasonable ;  and 
this  qualification  I  understand  to  be  recognized.  Breeze 
V.  U.  3.  m.  Co ,  tU  supra,  p.  141.  By  such  reasonable 
regulation,  brought  to  the  knowledge  of  the  sender,  they 
can  protect  themselves  against  liability  for  mistake  '^not 
occasioned  by  gross  negligence  or  willful  miscondact.'' 

In  the  present  case  the  defendant  had  a  usual  and  r^:ular 
fee  for  sending  a  message  from  Albany  to  Chicago.  To 
guard  against  mistakes  they  required  the  message  to  be 
repeated,  and  this  requirement  and  some  other  matters  were 
printed  on  the  ordinary  blank.  They  also  had  a  half-rate 
message  blank,  which  was  in  common  use. 

By  the  terms  printed  upon  this  they  offered  to  send  mes- 
sages at  night  at  one-half  the  usual  rates,  on  condition  that 
they  should  not  be  liable  for  errors  or  delay  from  whatever 
cause  occurring,  but  should  only  be  bound  to  return  the 
money  paid.  The  plaintiff's  message  was  written  by  him 
on  one  of  those  half-rate  blanks,  under  the  words,  **  send 
the  following  message  subject  to  the  above  terms,  which  ere 
agreed  to  ;"  and  he  paid  one  half  the  price  which  he  would 
have  paid  for  a  day  message. 

Now,  it  is  strongly  argued  by  the  plaintiff  that  the  terms 
of  this  message  blank,  strong  as  they  are,  do  not  relieve  the 
defendant  for  liability  for  its  own  negligence.  And  on  that 
point  the  recent  case  ol  Maynard  v.  Syr.  andBing.  B.  J9., 
71  N.  Y.,   180,  is  cited.    I  admit  the  full  force  of  that 
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decision,  which  seems  to  be  a  step  towards  bringing  back  the 
law  of  common  carriers  into  a  condition  where  the  public 
will  be  protected.  Bat  that  decision  and  others  like  it  con- 
cern common  carriers,  and  their  duties  in  respect  to  the  care 
and  custody  of  property  in  their  possession.  They  are  not 
strictly  analogous  with  the  present.  For  no  property  is 
entrusted  to  the  possession  of  the  defendant.  Its  only  duty 
is  to  send  a  message.  And,  furthermore,  it  will  be  seen 
that  thf^  defendant  does  not  pretend  to  avoid,  but  only  to 
limit,  its  liability  for  negligence.  It  admits  that  it  is  bound 
to  return  the  money  paid ;  but  only  claims  to  be  free  from 
further  liability. 

Nor  is  it  necessary  to  say  whether  or  not  the  defendant 
would  be  exempted  from  liability  in  case  of  ^^  gross  negli- 
gence or  willful  misconduct;"  for  the  only  admission  in  the 
case  is  simply  of  negligence. 

The  case,  then,  seems  to  be  this :  The  company  having  a 
system  of  receiving  and  repeating  messages  by  which  it 
can,  as  it  supposes,  insure  accuracy,  and  having  a  certain 
fixed  rate  for  ordinary  messages,  is  willing  to  send  messages 
during  the  night,  at  half  the  ordinary  rate  (and,  of  course, 
without  repetition),  provided  that,  if  the  message  is  not 
received,  the  only  liability  of  the  company  shall  be  to  return 
the  money.  The  plaintiff  knew  of  these  terms  and  accepted 
them.  They  are  perfectly  reasonable,  and  he  should  be 
bound  by  them.  The  company  may  justly  suppose  that  a 
man  having  a  message  to  send,  of  pecuniary  importance, 
will  take  the  precaution  to  have  it  repeated,  and  certainly 
will  not  send  it  on  a  night  and  half-rate  blank,  and  relin- 
quish in  express  words  all  claim  for  damages,  except  the 
return  of  his  money.  Many  messages  are  sent  of  trivial 
importance.  I  see  no  reason  why  the  defendant  may  not 
afford  the  opportunity  of  sending  such  messages  during  a 
certain  time  and  at  a  reduced  rate  ;  and  why  it  may  not,  in 
such  cases,  limit  its  liability,  as  in  the  present  instance ;  pro- 
vided, however,  that  it  also  affords  a  reasonable  opportunity 
of  sending  messages  for  the  non-delivery  of  which  it  shall 
be  liable  to  the  amount  of  the  damages  sustained. 
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In  this  view  of  the  case  it  is  unnecessary  to  examine  the 
question  whether  the  plaintiff  sustained  any  damages  for 
which  he  could  recover. 

The  verdict  should  be  set  aside  and  the  plaintiff  should 
recover  fifty  cents. 

Present  — Learned,  P.  J.,  and  Boabdmah,  J.,  Bock£S, 
J.,  not  acting. 

Verdict  set  aside^  and  judgiaerU  ordered  for  plainlifi 
for  fifty  cents  ^  vrith  costs  to  defendant. 


NoTB.— This  case  is  cited  in  the  'following  cases,  ffoat :   CMe  t.  W.  U, 
Tel.  Co. ;  Jones  v.  W.  U.  Tel,  Co. ;  MacPhereon  ▼.  IF.  U.  Tei,  Cb. 
See  Index,  titles  *'  Duty  to  Customers,''  *'  Limiting  LiaMlitj.** 
Also,  notes  to  Orinnell  v.  W.  U.  Tel.  Co.,  ante,  p.  70;   Mibbard  ▼.  W. 
V.  Td.  Co.j  ante,  p.  82 ;  and  Manville  ▼.  W.  U.  Tel.  Cb.,  ante,  p.  98  • 


Western   Union   Telegraph   Company    v.    AicsRiOAir 
Union  Telegraph  Company  bt  ai^ 

17.  8.  Circuit  Court,  District  of  Indiana,  July,  1879. 

In  Equity. 
(9  Bissell,  72.) 

P08T-R0AD8  ACT.— EXCLUBIVB  BIOHT. 

A  contract  whereby  a  railroad  company  undertakes  to  give  to  one  telecnpb 
company,  to  the  exclusion  of  others,  the  privilege  of  erecting  and  mabi- 
taining  poles  and  wires  along  the  right  of  way  of  the  railroad,  is  invalid 
and  ineffective  as  against  another  telegraph  company  which  has 
brought  itself  within  the  provisions  of  the  post-roads  act  of 


Application  by  the  complainant  for  an  injonction 
restraining  the  defendant  telegraph  company  from  erecting 
a  line  of  telegraph  along  the  right  of  way  of  the  Wabaah 
Railway  Co. 
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Western  Union  Tel.  Co.  ▼.  American  Union  TeL  Co.  et  al. 

The  facts  sufficiently  appear  in  the  opinion. 

Harrison.  Sines  A  Miller^  McDonaZd  A  Butler^  and 
Williams  ^  Tluym/pson^  for  complainant. 

Baker ^  Hard  &  Hendricks,  C.  B.  Stewart,  Wager  Swayne, 
and  H.  8.  Oreenej  for  defendants. 

Harlak,  J. :    I  am  of  the  opinion : 

Mrst.  That  the  Wabash  Railway  Company,  by  its 
numerous  acts  of  ratification  subsequent  to  its  organization, 
became  bound  by  the  contract  of  May  2,  1870,  as  fully  as 
the  Toledo,  Wabash  &  Western  Railway  Company  would 
be  if  it  were  in  existence  and  operating  the  lines  of  railway 
in  question. 

Second,  Notwithstanding  the  relations  which  some  of  the 
promoters  of  the  American  Union  Telegraph  Company  hold 
to  the  Wabash  Railway  Company,  the  former  must  be 
regarded  in  this  suit  as  an  entirely  distinct  corporation, 
duly  organized  under  the  laws  of  Indiana,  with  power  to 
construct  and  operate  lines  of  telegraph  in  that  State. 

Third.  It  was  competent  for  the  railway  company  which 
entered  into  the  contract  of  1870,  to  grant  to  the  Western 
Union  Telegraph  Company  the  privilege,  for  a  term  of 
years,  of  using  its  right  of  way  for  the  purpose  of  con- 
structing, maintaining  and  operating  lines  of  telegraph. 

Fourth,  But  consistently  with  the  provisions  of  the  act 
of  Congress  approved  July  24,  1866,  and  with  the  princi- 
ples announced  in  the  case  of  JPensfieola  Telegraph  Co. 
T.  Western  Union  Telegraph  Cxympany^  96  United 
States,  19,  the  railway  company  could  not,  by  contract,  put 
it  in  the  power  of  the  Western  Union  Telegraph  Company 
to  exclude  from  such  right  of  way  other  telegraph  com- 
panies, which,  like  the  Western  Union  Telegraph  Company, 
accepted  the  provisions  of  the  act  of  1866,  and  whose  lines, 
when  constructed  and  in  operation,  would  not  disturb  the 
possession  or  materially  obstruct  the  operation  of  the  lines 

of  that  company.     The  defendant  railway  company  inter- 
VoL.  1—19. 
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poses  no  objection  to  the  occupancy  of  its  right  of  way  by 
the  American  Union  Telegraph  Company ;  on  the  contrary, 
it  has  assented  thereto  and  waived,  or  does  not  demand, 
compensation  therefor.  It  was  unnecessary,  therefore,  to 
institute  the  proceedings  against  the  railway  company  to 
condemn  its  right  of  way  for  telegraph  purposes.  I  am 
satisfied  that  the  new  line  can  be  constructed  and  operated 
on  the  railroad  c^orapany's  right  of  way  without  interfering 
with  ordinary  travel  thereon,  and  without  substantially 
interfering  with  the  successful  operation  of  any  lines  which 
complainant  has  erected,  or  is  likely  to  erect,  or  need  on 
and  over  the  same  right  of  way.  The  complainant  is 
entitled  to  full  protection  against  interference  with  the  nse 
of  its  lines,  but  it  is  not  entitled  to  be  protected  by  injunc- 
tion in  the  exclusive  use  of  the  railway  company's  right  of 
way  assumed  to  be  granted  by  the  contract  of  1870,  con- 
trary, as  I  think,  to  the  public  policy  declared  in  the  act  of 
Congress  and  recognized  and  enforced  in  the  foregoing 
decision  of  the  Supreme  Court  of  the  United  States. 

It  may  be  true  that  the  defendant  railway  company  has 
violated  the  terms  of  the  contract  of  1870,  by  voluntarily 
assenting  to  the  use  of  its  right  of  way  by  the  American 
Union  Telegraph  Company  without  compensation.  Still 
the  court  cannot  make  that  violation  the  basis  of  an  injunc- 
tion against  the  new  company,  without  putting  it  in  the 
power  of  railway  companies  operating  the  post-roads  of  the 
United  States,  by  private  agreement  with  a  telegraph  com- 
X>any,  to  defeat  the  purposes  of  the  act  of  1866,*  which  was 
to  make  the  erection  of  telegraph  lines  on  the  i)ost-roadsof 
the  United  States  (the  consent  of  the  owners  of  the  right  of 
way  being  obtained,  or  such  right  of  way  being  condemned 
for  telegraph  purposes  and  compensation  therefor  made) 
free,  even  against  hostile  State  legislation,  to  all  corpora- 
tions submitting  to  the  conditions  imposed  by  Congress. 
If,  in  such  cases.  State  legislation  cannot  prevent  the  occu- 
pancy of  post-roads  for  telegraph  purposes,  by  such  corpo- 

■■-■  »»■  ■-■  11  B,^.  ■■■■-■  !■  II     ^^m^^     ■IMMIM^W^W^^— ^.^^p^^.^—      I  I  ^—.i— ^^^^ 

*  First  session,  89th  Gong^rets,  chapter  280. 


NEW  JERSEY,  1879. ^ 

The  American  Union  Telegraph  Co.  ▼.  The  Town  of  Harrison. 


rations  as  are  willing  to  avail  themselves  of  the  act  of 
Congress,  much  less  could  such  results  be  rightfally 
obtained  through  private  contracts  of  corporations.  Com- 
plainant may  have  an  injunction  against  all  interference 
with  the  oi)eration  and  use  by  it  of  its  present  lines  of 
telegraph,  upon  and  along  the  roads  of  the  defendant 
railway  company,  other  than  such  interference  as  may  arise 
or  result  from  mere  business  competition  with  other  com- 
panies constructing  rival  lines ;  and  further  orders  will,  in 
that  event,  be  made  during  the  pendency  of  this  suit,  as 
may  be  necessary  to  prevent  such  interference.  But  the 
application  for  an  injunction  to  prevent  the  construction 
and  operation  by  the  defendant  telegraph  company  of  any 
and  all  lines  of  telegraph  whatever,  upon  such  right  of  way, 
is  denied.  Such  order  will  be  entered  as  may  be  consistent 
with  what  is  here  said. 


The   Ambbioan   Union   Telegraph   Company    v.    The 

Town  of  Harrison. 

New  Jersey  Court  of  Chancery,  October,  1879. 

(81  N.  J.  Eq.  637.) 
CumNa  WIRES. 

In  the  absence  of  regulations  fixing  the  height  at  which  wires  should  be 
placed,  municipal  authorities  have  no  right  to  molest  the  wires  of  a  tele- 
graph company,  strung  across  the  streets,  but  suspended  from  poles 
standing  on  private  land  ;  so  long  as  they  do  not  interfere  with  the  free 
use  of  the  streets  for  purposes  of  travel. 

On  an  order  to  show  canse  why  an  injunction  should  not 
issae,  heard  on  bill  and  affidavits  on  the  part  of  the  com- 
plainants, and  on  affidavits  on  behalf  of  the  defendants. 
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B.  A.  Vail  and  John  P.  Jackson^  for  complainants. 
E.  L.  Price  and  J.  D.  Bedle^  for  the  defendants. 

The  yiCE-CiiANCELLOR  :     This  is   an  injanction   bill 
The  complainants  are    engaged   in    the    constmction  of 

an  electric  telegraph  between  the  cities  of  New  Turk 
and  Philadelphia.  On  the  morning  of  the  day  on  which 
theii*  bill  in  thiis  case  was  filed,  their  line  betweea 
New  York  and  Newark  was  completed  and  telegraphic  com- 
munication establiished.  For  part  of  the  distance  between 
these  points  their  line  passes  over  territory  unda 
the  jurisdiction  of  the  defendants.  The  poles  erected 
within  this  territory  ai*e  erected  outside  of  the  streets  or 
highways,  and  upon  private  property,  but  the  wires  hang 
thereon  overhang  some  twenty  streets,  at  an  elevation  dt 
about  twenty-five  feet  above  the  roadway.  These  poles 
were  erected  with  the  permission  of  the  owners  of  the  soil, 
but  without  the  permission  of  the  defendants.  No  opposi- 
tion seems  to  have  been  made  to  the  erection  of  the  poles, 
but  the  wires  were  attached  to  them  and  stretched  from 
pole  to  pole,  according  to  the  affidavits  read  on  behalf  of 
tile  defendants,  in  defiance  of  their  power,  and  only  by  the 
exercise  of  superior  force.  The  bill  charges  that  the  defend- 
ants intend  to  destroy  the  line  by  cutting  the  wires  where 
iliey  overhang  the  streets,  and  asks  that  they  be  enjoined. 
When  the  order  to  show  cause  was  applied  for  in  this 
ca:5e,  strong  doubts  were  expressed  whether  the  bill  stated 
any  fact  which  could  properly  be  regarded  as  theact  of  the 
defendants  as  a  municipal  body,  that  would  authorize  the 
interference  of  this  court.  The  bill  simply  charged  that 
certain  oflicers  of  the  town  had  opposed  the  hanging  of  the 
wires,  and  that  one  of  them,  claiming  to  represent  the  town, 
threatened  if  the  wires  were  pnt  up,  that  the  town  would 
cut  them  down.  Thn  bill  exhibited  such  a  meagre 
case  that  1  liesitated  to  grant  the  order  to  show  cause.  All 
dcmbt  upon  this  subject  has,  however,  been  dissipated  by 
the  defendants.    They  answer  the  oi-der  to  show  cansei  not 
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by  disclaiming  responsibility  for  the  conduct  of  their  offi- 
cers, but  attempt  to  show  that,  as  a  municipal  body,  they 
resisted  the  erection  of  the  wires  by  force,  almost  to  riot 
and  bloodshed.  They  do  not  attempt  to  deny  or  conceal 
the  fact  that  it  is  their  purpose,  if  relieved  from  restraint, 
to  commit  the  injury  against  which  the  complainants  appeal 
to  the  court  for  protection. 

There  can  be  no  doubt  that  the  injury  apprehended  « 
belongs  to  the  class  which  it  is  the  duty  of  the  Court  of 
Equity  to  prevent  in  limine.  If  the  wires  are  cut  or 
broken,  even  at  a  single  point,  the  line  between  its  princi- 
pal termini  is  completely  destroyed.  Unless  the  mischief 
threatened  is  prohibited  at  the  very  outset,  it  is  undeniable 
the  complainants  must  suffer  serious  and  irreparable  loss. 

The  complainants  were  organized  under  the  general  tele- 
graph law  (Rev.  p.  1174).  The  eighth  section  is  the  only 
part  of  the  act  containing  anything  material  to  this  con- 
troversy. It  first  grants,  to  any  corporation  organized  under 
it,  the  right  to  use  the  public  highways  of  the  State  for  the 
purpose  of  erecting  posts  or  poles,  upon  first  obtaining  the 
consent,  in  writing,  of  the  owners  of  the  soil.  It  then  provides 
that  no  i)osts  or  i)oIes  shall  be  erected  in  any  street  of  any 
incorporated  town,  without  first  obtaining  from  the  town  a 
designation  of  the  streets  in  which  the  same  shall  be  placed, 
and  the  manner  of  placing  the  same.  This,  beyond  all  doubt, 
must  be  construed  to  be  a  plain  inhibition  against  the  use  of 
the  streets  by  any  telegraph  company,  for  the  purpose  of 
erecting  their  poles  therein,  without  first  applying  to  the 
municipal  authorities  for  direction  as  to  where  and  in  what 
manner  they  shall  be  erected.  The  legislative  purpose  is 
very  plain.  The  design  is  to  invest  telegraph  companies 
with  the  right  to  use  the  streets  of  an  incorporated  town  for 
the  purpose  of  erecting  their  poles  therein,  subject,  never- 
theless, to  such  municipal  control  as  shall  be  necessary  to 
secure  to  the  public,  safety,  convenience  and  freedom  in  the 
use  of  the  streets.  The  municipal  authorities  may  say 
what  streets  shall  be  used,  at  what  points  in  the  streets  the 
poles  shall  be  erected,  and  how  they  shall  be  planted  and 
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secured,  but  tbey  have  no  power  to  lay  an  embargo.  TLej 
have  a  right  to  regalate,  bat  not  to  interdict.  And  their 
regulations,  to  be  valid,  must  be  reasonable  and  fair.  Bai 
this  provision  has  no  application  to  the  case  in  band.  The 
complainants  have  erected  their  poles  outside  of  the  stret^ta, 
on  private  property,  and  so  long  as  the  poles  in  no  way 
imperil  the  safety  of  those  who  use  the  streets,  the  town 
authorities  can  lawfully  exercise  no  control  over  them. 

But  another  part  of  this  section  must  be  considered.  By 
the  last  clause,  it  is  enacted,  ''That  the  use  of  the  public 
streets,  in  any  of  the  incorporated  towns  (by  any  coipon- 
tion  organized  under  this  act),  shall  be  subject  to  snch  rego- 
lations  and  restrictions  as  maybe  imposed  by  the  corporate 
authorities.''  The  clause  previously  considered  related 
only  to  such  use  of  the  streets  as  would  be  made  if  poles 
were  erected  therein  ;  the  clause  just  quoted  is  much 
broader,  and  comprehends  any  use  which  can  be  made  of 
them  by  a  telegraph  company.  It  comprehends  hanging 
wires  over  the  roadway.  The  public  easement  is  not  limitt^ 
to  the  use  of  the  soil  of  the  highway,  but  extends  upward 
indefinitely.  A  barrier  stretched  above  the  roadway,  or  the 
bough  of  a  tree  overhanging  it,  may  constitute  a  nuisance. 
Barber  v.  Roxbury^  11  Allen,  320 ;  Angell  on  Hif^hways, 
§  223. 

Under  this  clause  the  town  authorities  may  adopt  regu- 
lations fixing  the  elevation  at  which  telegraph  wires  shall 
cross  the  streets,  and  they  may  also  prescribe  such  other  pre- 
cautions as  may  be  reasonably  necessary  to  the  safety  of 
travel.  But  no  such  regulations  have  been  adopted  by  the 
defendants.  So  fur  as  it  appears,  the  town  authorities  have 
never  even  entered  upon  the  consideration  of  the  question 
whether  it  is  expedient  or  not  to  exercise  the  power  given  to 
them  by  this  clause.  When,  by  appropriate  proceedings, 
they  shall  have  prescribed  regulations  on  this  subject,  the 
complainants  will  be  obliged  to  conform  to  them,  but,  in  the 
meantime,  they  cannot  compel  the  complainants  to  desist 
from  the  further  construction  of  their  work. 

Upon  the  facts  before  me,  there  is  no  reason  whatever  to 


INDIANA,  1879.  396 


Western  Union  Telegraph  Go.  ▼.  Azlell. 


believe  the  wires,  aa  they  now  overhang  the  streets,  do,  in 
the  slightest  degree,  impede  or  endanger  their  full,  free  and 
safe  nse.  I  am  of  opinion  that  the  complainants,  in  erect- 
ing their  poles  on  private^  projierty,  and  in  hanging  their 
wires  on  them  at  an  elevation  of  twenty-five  feet  above  the 
roadway,  did  nothing  bat  what  they  had  an  unqnestionable 
legal  right  to  do,  and  that  the  defendants  should  be 
enjoined  from  catting  the  wires,  or  otherwise  anlawfally 
interfering  with  them. 


NoTB.— This  case  is  cited  in  Wiaoansin  Teieph,  Co.  v.  (Mkaah,  past. 
For  other  cases,  see   Imdix,  title  "Municipal  Ck>ntrol  of  Poles  and 
Wires.* 
See,  also.  Commonwealth  v.  BoaUm,  97  liass.,  556. 


Wbstebn  Union  Telegraph  Company  v.  Axtsll. 

Supreme  Court  of  Indiana,  November,  1879, 

(69  Ind.  199.) 
Indiana  btatutb.— Plbadino. 

In  an  action  for  a  penalty,  tbe  plaintiff  must  be  held  strictly  to  bring  him- 
self, by  his  pleading,  within  the  conditions  of  the  statute. 

Hence,  held,  that  an  allegation  that  a  telegraph  company  b  "  engaged  in 
the  business  of  transmitting  telegraph  messages  for  hire"  is  not  equiva- 
lent to  the  allegation  required  by  the  statute,  that  it  is  "  engaged  in  tele- 
griHphing  for  the  public.'* 

Action  for  penalty. 

The  facts  appear  in  the  opmion. 

/.  H.  LaiUlen  and  JR.  W.  MierSj  for  appellant. 

W.  C.  L.  Taylor  J  J.  JR.  Bast  and  C.  W.  Henderson,  for 
appellee. 
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BiDDLE,  J.:  The  appellee  was  plaintiff  below  and  the 
appellant  the  defendant.    The  following  is  the  complaint : 

'^  The  plaintiff  complains  of  the  defendant  and  says,  that 
on  the  7th  day  of  November,  1876,  she  was  an  electric  tele- 
graph company,  daly  organizsed  as  a  corporation  under  the 
laws  of  the  State  of  Indiana,  engaged  in  the  bnsiness  of 
transmitting  telegraphic  messages  for  hire ;  that  she  had 
and  was  operating  an  office  in  the  city  of  Bloomin^^n,  In- 
diana, and  another  in  the  town  of  Worthington,  Indiana ; 
that  said  defendant  was  the  owner  and  operator  of  a  line  of 
wires,  on  the  said  7th  day  of  November,  1876,  extending 
to  and  through  each  of  said  points,  to  wit,  the  city  of 
Bloondngton,  Indiana,  and  the  town  of  Worthin^ton,  Indi- 
ana ;  that  on  the  7th  day  of  November,  1876,  the  said  plaint- 
iff^ placed  in  the  hands  of  the  agent  of  said  defendant,  at 
Bloomington,  Indiana,  during  the  office  hours  of  said  de- 
fendant, on  said  day,  the  following  message,  to  wit : 


*'  *  BLOOMiNaTON,  Indiana*  Ikm,  Tth,  1876i. 
'*  *To  Charles  J.  AxteU,  Worthington,  Indiana  : 
"  'Tom  very  sick,  dangerous,  come. 


«<  < 


^^  That  said  message  the  said  defendant  undertook  and 
agreed  was  to  be  transmitted  without  delay  to  the  said 
Charles  J.  Axtell  at  Worthington,  Indiana ;  that  said  plaint- 
iff paid  in  advance  for  the  transmission  of  said  message 
the  sum  of  sixty-five  cents,  the  amount  demanded  of  the 
defendant's  agent  at  Bloomington,  Indiana,  for  the  trans- 
mission of  said  message  ;  that  the  said  Charles  J.  Aixtell,  on 
the  said  7th  day  of  November,  1876,  resided  in  the  town  of 
Worthington,  Indiana,  and  within  less  than  one  mile  of  the 
office  of  the  defendant,  in  the  said  town  of  Worthington, 
Indiana;  that  the  said  defendant  wholly  failed  to  transmit 
said  message,  whereby  she  became  liable  to  the  plaintiff  in 
the  sum  of  one  hundred  dollars,  as  penal  damages  provided 
and  fixed  by  statute.  Wherefore,  the  plaintiff  demands 
judgment  for  one  hundred  dollars  and  other  proper  relief." 

A  demurrer,  for  the  alleged  want  of  facts  stated,  was 
overruled  to  the  complaint,  and  exception  reserved. 
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Answer  in  denial,  and  three  special  paragraphs.  A  sep- 
arate demnrrer  to  the  second  paragraph,  for  want  of  facts 
was  overruled,  and  a  separate  demurrer,  for  the  same  cause, 
to  each  of  the  third  and  fourth  paragraphs,  was  sustained. 
Trial  by  jury,  verdict  for  plaintiff,  motion  for  a  new  trial 
overruled,  exceptions,  judgment,  appeal. 

This  action  was  brought  to  recover  the  penalty  under  the 
following  statute : 

**  Section  1.  Be  it  enacted,''  etc.,  <*  That  every  electric  telegraph  company, 
with  a  line  of  wires  wholly  or  partly  in  this  State,  and  engaged  in  tele- 
graphing for  the  public,  shall,  during  the  usual  office  hours,  receive  dis- 
patches, whether  from  other  telegraphic  lines  or  from  individuals ;  and, 
on  payment  or  tender  of  the  usual  charge,  according  to  the  regulations  of 
such  company,  shaU  transmit  the  same  with  impartiality  and  good  faith 
and  in  the  order  of  time  in  which  they  are  received,  under  penalty  in  case 
of  faOure  to  transmit,  or  if  postponed  out  of  such  order,  of  one  hundred 
dollars,  to  be  recovered  by  the  person  whose  dispatch  is  neglected  or  post- 
poned,*' etc.    1  R.  S.  1876,  p.  868. 

Is  the  complaint  sufficient  under  this  statute  ?  This  is  the 
first  question  which  meets  us. 

The  first  objection  taken  to  the  complaint  is,  that  it  con- 
tains no  averment  that  the  defendant  was  '' engaged  in  tele- 
graphing for  the  public,"  as  required  by  the  statute.  In 
favor  of  the  complaint  it  is  insisted  that  the  averment,  that 
the  defendant  was  '^  engaged  in  the  business  of  transmitting 
telegraphic  messages  for  hire/'  is  a  sufficient  compliance 
with  the  statute. 

It  is  evident  that  this  statute  was  enacted  not  so  much  to 
protect  the  individual  who  might  be  injured  by  a  telegraph 
company  that  failed  to  perform  its  duty,  for  he  may  have 
his  private  action  for  damages,  as  it  was  to  insure  the 
prompt  action  of  telegraph  companies  in  the  performance  of 
their  public  duty.  For  this  purpose  the  penalty  is  fixed  by 
law,  and  is  in  the  nature  of  punishment  for'  a  breach  of 
public  duty.  Although  a  plaintifiF  may  not  have  been 
injured  to  the  amount  of  one  hundred  cents,  yet  he  is 
entitled  to  recover  one  hundred  dollars  for  a  breach  of  a 
public  duty  by  the  defendant.  A  statute  so  highly  penal 
must  be  construed  strictly.     The  party  claiming  under  it 
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must  bring  his  case  clearly  within  the  letter  and  spirit  of 
the  act.  Keeping  in  mind  the  main  purpose  of  the  statate, 
its  highly  penal  nature,  and  the  rule  of  strict  ooustruction 
we  can  not  hold  that  the  words,  ''  engaged  in  the  business 
of  transmitting  telegraphic  messages  for  hire/'  are  equiva- 
lent to  the  words,  '' engaged  in  telegraphing  for  tlie 
public."  It  is  a  public  fact  which  the  courts  must  know, 
that  there  are  telegraph  companies  within  this  State,  which 
confine  their  telegraphing  generally  to  their  private  busi- 
ness, as  along  railroad  lines,  and  are  not  ''  engaged  in  tele- 
graphing for  the  public,"  although  they  may  frequently 
send  messages  for  hire ;  and  we  see  no  reason  why  they  may 
not  send  messages  for  persons  who  employ  them  for  hire, 
thus  making  themselves  liable  to  the  party  for  a  breach  of 
the  si)ecial  undertaking,  but  not  subject  to  the  public 
I)enalty ;  yet,  if  we  were  to  hold  the  averment  in  this  com- 
plaint sufficient,  such  companies  might  be  made  amenable 
to  the  statute  under  consideration. 

The  appellee  insists,  as  the  courts  must  notice  the  cx>rp0' 
ration  of  the  appellant  as  a  part  of  their  public  knowledge, 
that  they  must  also  know  that  it  is  ''  engaged  in  telegraph- 
ing for  the  public."  We  do  not  approve  of  this  view.  A 
court  can  not  create  a  penalty  by  construction,  but  most 
avoid  it  by  construction,  unless  it  is  brought  within  the 
letter  and  the  necessary  meaning  of  the  act  creating  it.  In  the 
case  of  The  Westerfi  Union  Tel.  Co.  v.  FergtirStfn,  57 
Ind.  495,  it  was  held,  under  the  same  statute,  that  a  plaint- 
iff must  aver  in  his  complaint,  in  order  to  state  a  good  cause 
of  action,  that  the  defendant  had  a  line  of  wires  wholly  or 
partly  in  this  State,  over  which  it  might  have  transmitted 
the  message,  and  that  it  was  engaged  in  telegraphing  for 
tlie  public  ;  for  these  were  facts  which  must  exist,  or  the 
plaintiff  could  not  recover  the  penalty,  and  of  the  existen>3e 
of  which  neither  the  court  below  nor  this  court  could  take 
judicial  notice.  A  telegraph  company  may  be  telegraphing 
for  hire,  for  particular  persons,  or  for  a  particular  business, 
and  not  be  telegraphing  for  the  public  generally.  We  can 
not  depart  from  a  rule  so  necessary  and  well  settled*    The 
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complaint  in  our  judgment  is  not  sufficient.  The  West- 
ern Union  Telegraph  Company  t.  Btu^hanan,  36  Ind. 
429 ;  Tfie  Western  Union  TO.  Co.  t.  Leu^etting,  58  Ind. 
307;   The   Western   Union  TO.  Co.    t.    Idndley,  62 

Ind.  371. 

The  judgment  is  reversed  at  the  costs  of  the  appellee ; 
cause  remanded,  with  directions  to  sustain  the  demurrer  to 
the  complaint  and  for  further  proceedings. 


NOTB.— This  caae  is  cited  in  the  following  oases,  post :  W.  U.  Tel.  Co. 
V.  Pendleton :  Bogerev.  W.  U.  Tel.  Co.;  W.  U.  Tel  Co.  v.  Walker;  W. 
U,  TO.  Co.  T.  MoeOer;  W.  U.  Tel.  Co.  ▼.  Boberta;  W.  U.  Tel.  Oo.  ▼. 
TrieeaL 


The  State  of  Ohio  ex  bel.  American  Union  Tele- 
graph Company  et  al.  v.  The  Bell  Telephone 
Company  et  al. 

Ohio  Supreme  Courts  January,  1890. 

(86  Ohio  St.  896.) 

DisaBiniirATioN.— Von>  oontraot. 

A  contract  between  an  Ohio  telephone  company  and  the  Bell  Telephone 
Co.,  which  forbids  the  ose  of  the  instruments  thereby  leased,  to  be  given 
to  certain  telegraph  companies,  held  void,  as  in  derogation  of  public 
polipy  and  of  a  statute  which  forbids  such  discrimination. 

This  case  arose  ont  of  one  of  the  contracts  of  the  Bell  Tele- 
phone Company,  a  Massachusetts  corporation,  by  which  it 
leased  to  the  respondent,  the  Colnmbns  Telephone  Com- 
pany, the  right  to  use  its  instruments  for  the  service  of  its 
territory  and  customers.  The  particular  stipulation  in 
question  was  one  which  provided  that  all  telegraphic  trans- 
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missions  connected  with  the  service  should  be  performed 
by  the  Western  Union  Telegraph  Company. 

The  question  arose  on  application  for  mandamus  to  com- 
pel the  Columbus  Telephone  Company  to  place  instrumentB 
in  the  American  Union  Telegraph  Co.'s  office. 

J.  H.  CoUins^  for  relators. 

MaUhewSy  Rarasey  &  Matthews^  for  Columbus  Telephone 
Co.  and  W.  U.  Telegraph  Co. 

MolLVAINE,  C.  J.  :*  *  *  *  *  *  * 
Title  2,  chapter  4,  of  the  Revised  Statutes  of  Ohio,  from 
section  3464  to  section  3470,  prescribes  the  powers  and 
duties  of  magnetic  telegraph  companies,  and  section  3471 
of  the  same  chapter  provides  "the  provisions  of  this  chap- 
ter shall  apply  also  to  any  company  organized  to  construct 
any  line  or  lines  of  telephone,  and  every  such  company 
shall  have  the  same  powers  and  be  subject  to  the  same 
restrictions  as  are  herein  prescribed  for  magnetic  telegraph 
companies. 

Among  the  powers  conferred  upon  the  magnetic  telegraph 
companies  is  the  right  to  occupy  public  roads  and  other 
public  grounds,  and  the  power  of  eminent  domain^  and 
among  their  duties  are  the  following,  as  prescribed  in  sec- 
tion 3462,  as  amended  April  15,  1880,  namely : 

'*  Every  oompany,  incorporated  or  unincorporated,  operating  a  telegraph 
line  in  this  State,  shall  receive  dispatches  from  and  for  other  telegraph 
lines,  and  from  and  for  any  individual ;  and,  on  payment  of  its  usual 
charges  for  transmitting  dispatches,  as  established  by  the  rules  and  regula- 
tions of  the  company,  shaU  transmit  the  same  with  impartiality  and  good 
faith,  under  a  penalty  of  one  hundred  dollars  for  each  case  of  neglect  or 
refusal  to  do  so,  to  be  recovered,  with  costs  of  suit,  by  civil  action,  in  the 
usual  name  and  for  the  ben^t  of  the  person  or  company  sending  or  for- 
warding, or  desiring  to  send  or  forward,  the  dispatch." 

This  section,  when  construed  in  connection  with  section 
3471,  above  quoted,  makes  it  the  duty  of  the  Columbus 
Telephone  Company  to  receive  dispatches  from  and  for  tele- 
graph lines,  by  the  very  words  of  the  statute ;  but  if  not, 
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snch  duty  toward  the  relators  and  each  of  them  is  embraced 
in  the  succeeding  clause  '^  and  from  or  for  any  individual.'^ 
The  word  *' individual"  is  here  used  in  the  sense  of  person, 
and  embraces  artificial  or  corporate  persons  as  well  as  natu- 
ral. The  dispatches  so  received  *'from  or  for"  must  be 
transmitted  '^with  impartiality" — that  is,  without  discrim- 
ination, either  in  respect  to  persons  or  in  the  time  or  man- 
ner of  transmission. 

Such  being  the  nature  of  the  duty  imposed  upon  the  Col- 
umbus Telephone  Company  by  the  statute,  it  cannot  shield 
itself  from  the  performance  thereof  by  any  self-imposed 
restrictions  contained  in  the  stipulations  of  a  contract  with 
the  American  Bell  Telephone  Company,  by  which  the  right 
to  use  the  instruments  or  license  of  the  latter  company  was 
acquired.  The  Columbus  Telephone  Company  was  bound 
to  acquire  from  the  American  Bell  Telephone  Company 
such  rights  in  its  instruments  and  patent  (or  to  provide 
itself  by  other  means  with  all  such  facilities),  as  were  neces- 
sary to  discharge  its  duties  to  the  public,  as  prescribed  in 
the  statute ;  otherwise  it  had  no  right  to  engage  in  the  busi- 
ness of  operating  a  system  of  telephones  at  all. 

We  do  not  mean  to  say,  that  as  between  the  Columbus 
Telephone  Company  and  the  American  Bell  Telephone 
Company,  the  right  to  control  the  receipt  and  delivery  of  tele- 
graph messages  might  not  have  been  reserved  to  the  latter 
company ;  but  we  do  hold  that  no  such  right  could  be 
reserved  whereby  the  relators  could  be  deprived  of  the  use  of 
the  system  of  telephones  organized  and  managed  by  these 
telephone  companies,  either  jointly  or  severally. 

And  in  regard  to  the  American  Bell  Telephone  Company, 
it  is  enough  to  say,  after  what  has  already  been  said  in 
relation  to  the  Columbus  Telephone  Company,  that  it  cannot 
be  permitted  to  operate  a  line  or  system  of  telephones,  in 
this  State,  and  in  the  face  of  the  statute  either  directly  or 
through  the  agency  of  licensees,  without  impartiality,  or  in 
other  words,  with  discriminations  against  any  member  of 
the  general  public  who  is  willing  and  ready  to  comply  with 
the  conditions  imposed  upon  all  other  patrons  or  customers, 
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who  are  in  like  circumstances.  And  all  contracts  in  oon 
travention  of  the  public  policy  of  this  State,  as  declared  ii 
chapter  4  of  the  Revised  Statutes,  above  referred  to,  must 
be  declared  void  and  of  no  effect. 

It  is  claimed  that  the  statute  above  referred  to  canno 
control  or  invalidate  the  contract  in  question,  because  tht 
exclusive  right  to  make,  vend  and  use  these  telephone  in 
struments  is  vested  by  the  assignment  of  letters  patent 
under  an  act  of  Congress,  in  the  American  BeU  TelephoD 
Company ;  and  that  is  not  within  the  power  of  a  State  t 
impair  the  right  so  secured.  In  our  opinion,  this  statute  i 
not  the  subject  of  constitutional  infirmity. 

While  it  is  not  true  that  letters  patent  secure  a  monopol; 
in  the  thing  patented,  so  that  the  right  to  make,  vend  o 
use  the  same  is  vested  exclusively  in  the  patentee,  his  heii 
iind  assigns,  for  a  limited  period,  it  is  not  true  that  a  rigb 
to  make,  vend  or  use  the  same  in  a  manner  which  would  fa 
unlawful  except  for  the  letters  patent,  thereby  become 
lawful,  under  the  act  of  Congress,  and  beyond  the  power  c 
the  States  to  regulate  or  control. 

This  doctrine  is  fully  discussed  and  settled  in  Jordan  ^ 
Overseers  of  Dayton^  4  Ohio,  295,  and  Patterson  v.  Ker^ 
tucky,  97  U.  S.  501.  The  doctrine  of  these  cases  may  b 
stated  thus :  the  right  to  enjoy  a  new  and  useful  inventio 
may  be  secured  to  the  inventor  and  protected  by  nations 
authority  against  all  interference ;  but  the  use  of  tangibi 
property  which  comes  into  existence  by  the  application  o 
the  discovery  is  not  beyond  the  control  of  State  legislatioi 
simply  because  the  patentee  acquires  a  monopoly  in  hi 
discovery.  ''The  sole  operation  of  the  statute  is  to  enabi 
him  to  prevent  others  from  using  the  products  of  hi 
labors  without  his  consent ;  but  his  own  right  of  using  i 
not  enlarged  or  affected.''  The  property  of  an  inventor  ii 
a  patented  machine,  like  all  other  property,  remai  ^  «ib 
ject  to  the  paramount  claims  of  society,  and  the  bp  •a 
its  use  may  be  controlled  and  regulated  by  State  \ 
the  public  welfare  requires  it. 
i$raph  lines,  trs  to  us,  as  a  proposition  too  plain  t 


OHIO,  1880.  303 


The  State  of  Ohio  ex  rel.  Am.  Ud.  Tel.  Go.  et  al.  t.  Bell  Telephone  Go.  et  al. 

argament,  that  where  the  beneficial  use  of  patented 
property,  or  any  species  of  property,  requires  public  pat- 
ronage and  governmental  aid,  as,  for  instance,  the  use  of 
public  ways  and  the  exercise  of  the  right  of  eminent 
domain,  the  State  may  impose  such  conditions  and  regula- 
tions V  in  the  judgment  of  the  law-making  power  are  neces- 
sary to  promote  the  public  good. 

As  respects  the  Western  Union  Telegraph  Company,  we 
are  of  opinion  that  no  case  has  been  made  which  will  justify 
a  judgment  against  it;  but  as  to  the  respondents,  the 
Columbus  Telephone  Company  and  the  Bell  Telephone 
Company,  the  writ  of  mandamus  prayed  for  should  be 

made  peremptory. 

Judgment  accordingly. 


Nan.— This  case  is  cited  in  the  following  ca8eB,po9^ :  8iai€  ▼.  iVis&reMlSxi 
Ttkiph.  Co.;  Hockett  t.  Stctie;  Pugh  v.  Ctfy,  <frc.  Teleph.  Ataoeiation, 

Alao,  caaes  cited  in  note  to  A.  A  P,  Tel.  Co.  v.TT.  U.  Tel.  Co.,  ante,  p.  81. 

It  seems  to  be  fettled  that  telegraph  and  telephone  companies  are  public 
senrants  to  the  extent,  at  least,  that  they  cannot  discriminate  in  favor  of 
or  against  anj  person  or  class  of  persons,  corporations  or  class  of  corpor- 
ations, desiring  to  employ  and  willing  to  pay  for  the  facilities  and  willing 
to  become  subject  to  the  reasonable  regulations  of  the  company. 

"  The  duty  of  a  telegraph  company,  in  the  receipt  and  transmission  of 
dispatches,  requires  promptitude,  impartiality  and  good  faith  on  its  part. 
There  cannot  be  any  preference  permitted  or  special  favor  granted,  to  any 
of  those  who  may  offer  their  dispatches  for  transmission  ;  all  are  entitled 
to  the  same  privflegee,  subject  only  to  priority  in  time.  He  who  first 
presents  himself  is  to  be  first  served."  Davie  v.  W.  U.  Tel.  Co.  (Ohio), 
Allen's  Tel.  Gas.  668. 

This  is  probably  a  duty  enforceable  at  common  law ;  but  many  States  in 
this  country  have  not  deemed  it  prudent  to  rest  on  that  alone,  but  have 
enacted  statutes  either  simply  stating  the  duty  or  coupling  it  with  a 
special  action  for  penalty  or  damages,  or  both.  Of  the  last  named  class  is 
the  former  Indiana  statute,  under  which  there  have  been  many  decisions. 
(See  that  title  hi  Indbz.) 

Other  statutes  have  goue  further,  and  expressly  prohibit  telegraph  or 
telephone  companies  from  discriminating  against  other  similar  companies. 

The caaea  of  Atlaniiedb  Paeifle  Tel.  Co.  Y.  W.  U.  Tel.  (7o.,  ante,  p.  81, 
and  the  cases  mentioned  in  the  note  thereto,  were  decided  under  the  New 
York  statute  of  the  nature  last  mentioned. 

The  case  here  reported  is  governed  by  the  Ohio  statute,  which  imposes  a 
penalty. 
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For  other  cases,  see  Indbx,  titles  "  Discrimination,''  "  Contract" 

Also,  the  following  earlier  cases :  W,  U.  TeL  Oo.  ▼.  (kareWt  15  MIoh.  685 
Wamn  ▼.  W,  U.  Tel.  Oo.,  87  Mo.  472 ;  EUis  ▼.  Am.  Tel.  Co.^  18  AUen  (Maaik; 
826;  W.  U.  Tel.  Oo.  v.  Ward,  28  Ind.  877 ;  Breeee  v.  U.  S.  TeL  Ox,  4 
Barb.  274;  affirmed  48  N.  Y.  182. 

The  two  following  abstracts  are  copies  from  "  Notes  of  Gasea,"  in  tt 
Albany  Law  Journal,  vol.  22,  p.  868,  and  vol.  24,  p.  288,  respectiT^j : 

*'  In  State  ex  rel.  American  Union  Telegraph  Co.  v.  Bell  TeUpJumeCkm 
pa$i/y  of  Missouri,  Judge  Thatsr,  of  the  8t.  Louis  Circuit  Court,  hf 
delivered  an  interesting  decision.  There  was  an  application  for  mandams 
to  compel  the  defendant  to  connect  the  plaintifTs  office  with  its  wires,  an 
give  it  the  use  of  telephonic  facilities.  The  defendant  contended  that  i 
could  not  be  compelled  to  do  so,  because,  by  the  terms  of  its  license  ftoi 
the  patentee  of  the  invention,  it  was  forbidden  to  connect  with  any  tell 
graph  office  or  permit  any  telegraph  company  to  become  one  of  its  aul 
scribers.  The  court  observed:  *  Bearing  in  mind  that  the  respondei 
serves  the  public  as  a  common  carrier  of  messages,  not  by  keeping  offioi 
and  agents  of  its  own,  to  which  the  entire  public  may  resort,  but  b 
applying  instruments  to  private  residences  and  offices,  and  thereb 
enabling  its  subscribers  to  communicate  directly  with  each  other,  and  i 
becomes  evident  that  this  clause  of  the  contract,  if  enforced  as  a  Tali 
provision,  would  compel  the  respondent  to  discriminate  against  a  class  i 
individuals  or  corporations  engaged  in  a  particular  calling,  to  the  extei 
of  denying  them  any  telephonic  facilities  whatsoever.  In  other  words, 
corporation  created  under  the  laws  of  this  State,  and  endowed  with  lar| 
privileges,  among  others  with  the  right  to  appropriate  private  properl 
(presumptively  on  the  theory  that  such  a  corporation  is  a  public  servant 
is  compelled,  by  the  natural  operation  of  this  provision  of  the  contract,  i 
withhold  fiicilities  for  the  transaction  of  business  from  one  class  of  citizei 
which  it  accords  others.  In  my  judgment,  this  clause  of  the  contract 
indefensible,  when  called  in  question  by  any  person  or  corporation  injur 
ously  affected  thereby.  In  so  far  as  the  contract  between  the  respondei 
and  the  patentee  compels  the  former  to  discriminate  against  one  class  < 
its  would-be  customers,  and  to  deny  them  the  same  privileges  and  servic 
which  it  accords  to  others,  the  contract  is  invalid.  It  is  not  possible  i 
admit  the  principle  that  a  railroad,  telegraph,  or  telephone  company  ma 
avoid  the  performance  of  any  part  of  the  paramount  duty  they  owe  to  tl 
entire  public,  by  contract  obligations  which  they  may  enter  into,  even  wit 
the  patentee  of  an  invention.  If  the  principle  were  conceded,  it  is  quit 
obvious  that  such  corporations  might  readily  avoid  the  performance  of  an 
public  duty  that  became  inconvenient  or  burdensome.  It  would  becom 
possible  to  discriminate  at  pleasure  against  individuals  or  classes. 

**  If  the  relator,  owing  to  the  peculiar  nature  of  its  business  as  a  telegrap 
company,  shall  attempt  to  make  such  use  of  the  telephone  as  the  responc 
ent  seems  to  anticipate,  the  question  as  to  the  legality  of  such  use  ca 
only  be  tried  and  determined  when  the  emergency  arises,  and  in  som 
appropriate  form  of  proceeding." 
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"In  Louisville  Transfer  Co,  v.  Am,  Dist.  Telephone  Co,,  LooiBville 
Chancery  Court,  1  Ky.  L.  Jour.  144,  it  was  held  that  the  employment  of  a 
telephone  company  is  public,  and  such  a  company  is  bound  to  serve  the 
public  without  discrimination.  The  plaintiffs  were  proprietors  of  public 
omnibuses  and  carriages,  and  the  defendants  were  a  telephone  company 
and  also  proprietors  of  public  carriages.  The  defendants  were  restrained 
from  removing  their  telephones  from  the  plaintiff*s  offices,  and  from 
refusing  to  transact  the  plaintiff*s  telephone  business,  pursuant  to  a  con- 
tract between  the  parties.  The  court,  Edwards,  chancellor,  said :  'The 
real  contention  between  the  plaintiff  and  defendant  is  confined  to  their 
carriage  and  coupe  services ;  defendant  insisting  that  as  against  plaintiff, 
a  rival  in  that  business,  it  has  the  right  to  a  monopoly  in  the  use  of  its  own 
telephonic  methods  of  communicating  and  receiving  orders  for  coupes ; 
that  a  mere  rival  in  one  branch  of  its  business  cannot  force  it  to  afford  it 
the  facilities  which  it  has  provided  for  another  branch  of  its  business. 
Upon  the  facts  appearing  upon  the  petition  and  affidavits  of  plaintiff,  it  is- 
the  opinion  of  the  court  that  defendant  is  engaged  in  two  distinct  employ- 
ments— one  in  operating  a  telephonic  exchange,  and  the  other  in  operating 
a  carriage  or  coupe  service.  Plaintiff  and  defendant  are  not  rivals  in  the 
former  business,  and  as  to  that  part  of  defendant's  business,  it  occupies  the 
same  position  toward  plaintiff  as  it  does  toward  the  rest  of  the  public ; 
that  defendant  is  a  quasi  public  servant,  and  as  such  is  bound  to  serve  the 
general  public,  including  plaintiff,  on  reasonable  terms,  with  impartiality ; 
that  defendant  is  governed  by  the  principles  of  the  law  of  common  carriers. 
See  Bennett  v.  Button,  10  N.  H.  581 ;  New  England  Express  Co,  v.  Maine 
Central R,  R,  Co.,  57  Me.  188 ;  S.  C,  2  Am.  Rep.  81 ;  Sanford  v.  Railroad 
Co,,  24  Penn  St.  381;  and  McDuffle  v.  Railroad,  52  N.  H.  447;  S.  C, 
13  Am.  Rep.  72 ;  Munn  v.  Illinois,  4  Otto,  113.  The  principles  announced 
in  an  opinion  by  Judge  Thateb,  in  American  Union  Telegraph  Co,  v.  Bell 
Telephone  Co,,  should  determine  this  controversy.  The  mere  fact  that 
defendant  may  possess  dual  powers,  and  is  operating  or  carrying  on  two 
distinct  kinds  of  business,  cannot  exempt  it  from  the  general  rules  gov- 
erning such  corporations,  with  reference  to  the  general  public;  and  to 
determine  the  rights  of  the  plaintiff,  defendant  must  be  considered  as  a 
telephone  company  and  as  a  transfer  company.  See  Claxton's  Admr,  v. 
Lexington  and  Big  Sandy  R,  R,  Co,,  13  Bush,  638.  The  law  must  adapt 
itself  to  the  new  subjects  that  are  brought  within  the  range  of  judicial 
action.  And  courts  must  reason  by  analogy  from  things  that  are  settled, 
in  order  to  establish  principles  to  govern  things  that  are  unsettled.  4  Am. 
Law  Reg.  (N.  S.)  193.  The  rule  that  defendant  is  bound  to  serve  all  the 
public  alike,  under  like  circumstances,  is  the  one  applied  by  the  court  in 
this  case,  and  plaintiff  is  a  part  of  the  public,  and  defendant,  as  to  its  tele- 
phonic business,  is  a  distinct  persou  from  itself  as  a  transfer  company,  so 
far  as  the  rights  of  others  are  to  be  determined.  The  rights  of  plaintiff  do 
not  depend  upon  contract,  but  the  general  principle  before  stated.  * 
Defendant  had  a  right  to  terminate  its  contract  with  plaintiff ;  but  as  it 
holds  out  as  the  servant  of  the  public,  it  must  act  with  perfect  impartiality 
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toward  its  oustomeTB.*    See  ^m.   Union  Telegraph  Oo.  t.  BeO  Tdqkm 
Oo.,  28  Alb.  L.  Jour.  868.** 

See,  alao,  upon  this  subject,  BeU  Teieplume  Oompany  of  JPfcffgdgjpfcwT. 
Ommonwealth  ex  rd.  Baliitnore  A  Ohio  TeleQraph  Cfo.  (Saprame  Oontil 
Penn.  Apr.  5, 1886),  Weekly  Notee  of  Caeee,  toL  17,  p.  0OS. 


Thk    Wkstern    Union   Telegraph   CoxPAjrr    v.   Tn 
American  Union  Telegraph  Coxpakt. 

Supreme  Court  of  Chorgia,  Fd)ruanf,  1880* 

(66  Ga.  160.) 

Void  contract.— Ezclusivb  pbiviijbqb. 

a  contract  by  which  a  railroad  company  undertakes  to  gina  a  pttrtfoohr 
telegraph  company  the  exclusive  privilege  of  placing  and  — *itnti****C 
its  lines  upon  the  right  of  way  of  the  railroad,  is  void  as  being  (1)  in 
restraint  of  trade,  (2)  against  public  policy,  (8)  in  conflict  with  tlia  ijght 
of  eminent  domain. 

Bill  of  iajunction.    Appeal  by  plaintiff  below.  The  faoto 

are  stated  in  the  opinion. 

W.  W.  Montgomery^  for  plaintiff  in  error. 
Barnes  &  Cumming^  J,  L.  Brofwn^  for  defendant. 

Ckawfoud,  J.:  The  American  Union  Telegraph  Com- 
pany filed  its  bill  in  Richmond  Saperior  Court  to  enjoin 
the  Western  Union  Telegraph  Company  from  interfering 
with  it  in  erecting  its  lines  of  telegraph  upon  the  seyeral 
lines  of  railroad  mentioned  in  the  bill,  and  also  to  preyent 
said  Western  Union  Telegraph  Company  from  setting  up 
rertain  contracts  which  it  claimed  to  have  with  those  rail- 
roads to  the  detriment  of  the  American  Union  Telegraph 
Company. 


GEORGIA,  1880.  807 


The  Western  Union  T^L  Go.  ▼.  The  Amerioen  Union  TeL  Go. 

Upon  the  hearing  below  the  chanoellor  refused  to  grant 
the  injunction  prayed  for,  on  the  ground  that  the  Western 
Union  had  done  nothing,  and  had  made  no  threats  to  do 
anything,  to  interfere  with  the  American  Union  Company  in 
building  its  lines. 

The  Western  Union  Company  made  answer  in  the  nature 
of  a  cross-bill  to  the  bill  of  the  American  Union  Company, 
and  to  its  cross-bill  annexed  copies  of  the  various  contracts 
it  claimed  to  have  with  the  various  railroad  companies 
named  in  the  bill,  and  it  claimed  that  said  contracts  were 
valid  and  could  not  be  interfered  with,  and  gave  it  exclu- 
sive telegraph  facilities  upon  the  rights  of  way  of  those 
comimnies,  and  it  prayed  that  the  American  Union  Tele- 
graph Company  be  enjoined  from  proceeding  to  erect  its 
lines  upon  such  rights  of  way. 

The  chancellor  refused  to  grant  such  injunction,  upon  the 
ground  that  the  contracts  so  set  up  in  such  cross-bill  and 
made  exhibits  thereto  are  void  and  of  no  effect  as  against 
the  American  Union  Company  in  so  far  as  they  attempt  to 
set  up  exclusive  rights  against  it.  To  this  ruling  the  West- 
ern Union  Telegraph  Company  excepted,  and  upon  that 
exceptiota  they  are  at  issue  here. 

The  single  question  made,  therefore,  by  this  record  is : 
Are  the  contracts  betweeti  the  Western  Union  Telegraph 
Company  and  the  railroad  companies,  in  so  far  as  they 
grant  the  exclte^ioe  right  to  that  company  of  establishing 
lines  of  telegraphic  communication  along  their  roadways, 
valid  or  void  ?  The  defendant  in  error  insists  that  they  are 
void : 

1st.  Because  they  contravene  the  act  of  Congress  of  July 
24th,  1866. 

2nd.  Because  in  general  restraint  of  trade. 

3rd.  They  are  tiUra  vires. 

4th.  The  right  of  eminent  domain  would  be  lost  to  the 
State  if  such  contracts  can  be  maintained. 

Whether  the  act  of  Congress  passed  in  1866  can  effect 
these  contracts  executed  anterior  to  its  passage  is  immate- 
rial to  this  issue,  under  the  view  which  we  have  takeiy  of  it. 
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1.  Tlie  second  groand  upon  which  the  defense  relies  is, 
that  tliese  contracts  are  in  general  restraint  of  trade  and 
seek  to  create  monopolies,  and  therefore  against  the  public 
policy. 

It  is  well  known  that  rapid  inter-communication  between 
iifferent  points  by  wire  and  rail  has  created  a  wonderful 
revolution  in  commercial  operations.  Producers,  con- 
sumers, manufacturers,  merchants,  buyers,  sellers,  all  are 
brought  into  close  proximity,  and  daily  intelligence  is  given 
ot  the  world's  transactions.  Trade  is  encouraged,  indus- 
trial enterprise  stimulated,  and  business  in  all  its  various 
branches  builds  itself  upon  knowledge.  In  war  the  rapid 
3ommunication  of  intelligence  is  almost  incalculable ;  in 
peace  it  is  scarcely  less  so.  Shall  the  means,  then,  by  which 
it  is  transmitted  be  monopolized  by  a  contract  between  two 
artificial  beings,  invisible,  intangible,  and  existing  only  in 
contemplation  of  In  w  ?  When  such  exclusive  rights  exist  or 
such  monopolies  are  established,  the  same  should  be  done 
by  a  legislative  grant,  and  not  by  an  individual  contract. 

Our  judgment,  therefore,  is  that  these  contracts  are 
especially  made  and  entered  into  to  cripple  and  prevent 
competition,  and  that  they  thereby  enable  the  plaintiflf  in 
error  to  iix  its  tariff  of  rates  at  a  maximum,  governed  alone 
by  the  necessities  of  its  patrons.  Such  contracts  are  not 
favored  by  the  law;  they  are  against  the  public  policy, 
because  they  tend  to  create  monopolies,  and  are  in  general 
pestrniut  of  trade.  Code  §2750  ;  40  Ga.  583 ;  Oregon  Nati- 
jation  Company  v.  Wuisor^  20  Wallace,  66,  68 ;  Western 
Union  Telegraph  Company  v.  Atlantic  and  Paciftc  Ihle- 
jrap7i  Company^  5  Nevada,  103 ;  Western  Union  Telegraph 
Company  v.  Central  Union  Telegraph  Company^  XJ.  S.  C.  C., 
Western  District  Missouri. 

What  we  have  said  on  the  second  ground  is  sufficient  to 
3how  that  our  opinion  upon  the  third  is  that  such  contracts 
ire  ultra  vires. 

2.  The  fourth  ground  is,  that  if  the  right  .to  exercise 
3uch  power  is  admitted  to  be  in  the  railroad  companies, 
ind  can  be  by  contract  transferred  to  this  company,  then 
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the  State's  right  of  eminent  domain  is  gone.  This  appears 
to  us  to  be  so  clear  a  statement  of  the  inevitable  conse- 
qaences  of  such  a  construction  that  it  is  ananswerable.  The 
exercise  of  the  power  of  eminent  domain,  granted  to  rail- 
road companies  for  certain  specified  uses,  for  the  benefit  of 
the  general  public,  was  never  for  a  moment  considered  to 
imply  the  right  on  their  part  by  contract  to  convey  this 
property,  thus  condemned  to  the  public  use,  to  anotlier 
company  for  its  exclusive  interests^  and  in  antagonism  to 
the  pvMic  interest.  Their  right  to  make  a  contract  with 
the  Western  Union  Telegraph  Company  to  establish  its 
line  of  wire  upon  their  right  of  way  is  undoubted ;  but 
when  they  go  beyond  that,  and  undertake  to  prohibit  and 
exclude  all  other  lines  therefrom,  then  they  seek  to  add  an 
unlimited  franchise  to  one  which  is  itself  limited,  and  this 
they  are  powerless  to  do. 

The  State's  right  of  eminent  domain  extends  over  every 
foot  of  its  territory,  and  the  same  is  held  by  its  owners  in 
subordination  to  that  fixed  and  co-existing  right,  and  may 
be  taken  for  public  uses  upon  just  compensation. 

It  is  to  be  remembered  that  this  controversy  does  not 
arise  upon  any  effort  to  displace  the  lines  of  wire  estab- 
lished by  the  Western  Union  Telegraph  Company,  nor  in 
any  way  to  interfere  with  the  free  use  and  enjoyment 
thereof,  but  arises  upon  an  interference,  as  is  claimed,  with 
its  exclusive  right  to  occupy  the  entire  right  of  way  of  each 
of  these  companies.  So  that  the  question  of  compensation 
cannot  arise,  unless  indeed  it  is  to  be  given  for  a  right  sup- 
posed to  exist  under  an  illegal  contract ;  that  is,  that  no 
other  telegraph  company,  except  by  its  consent,  shall  ever 
use  or  occupy  any  part  of  the  right  of  way  of  these  several 
railroad  companies.  This  being  so,  the  act  of  1873  does  not 
impair  the  obligation  of  any  contract  made  by  the  plaintiff 
in  error  with  these  companies,  although  it  does  provide  the 
mode  by  which  an  unused  and  unoccupied  portion  of  their 
roadways  may  be  condemned. 

4.  It  is,  however,  urged  that  the  contract  made  with  the 
Western  and  Atlantic  Railroad  is  to  be  maintained,  because 
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made  whilst  under  State  oontroL  We  know  of  no  power 
vested  in  the  governor  or  saperintendent  of  that  load, 
authoriadng  them  to  convey  any  right  of  way  along  its  line 
to  any  company  by  which  such  excliisive  rights  as  are  hers 
claimed  could  be  maintained.  To  authorize  the  grant  of 
such  exclusive  rights,  either  for  a  term  of  years  or  in  per- 
petuity, would,  as  we  have  already  said,  require  more  than 
executive  consent ;  it  must  come  by  legislative  act. 

The  law  of  the  case,  in  our  opinion,  is  as  ruled  by  tiie 
chancellor,  and  his  judgment  is  affirmed. 

JudgmetU  affiirmed. 


Note.— This  case  is  cited  in  the  following  cases,  poti :  W.  U.  TeL  Oo. 
T.  B.  A  O.  Td.  Co.,  10  Fed.  R.  660 ;  W.  U.  Td,  Co.  t.  B.AO.Td,  Co..  SS 
Fsd.  R.  12 ;  W.  U.  Tel.  Co.  y.  Burlington,  etc.  Co. 

flee  IziDBX,  titles  •<  ExdosiTe  Bight,**  '*  Ck>ntract." 


Mariette  Allen,  Respondent,   v.   The  Atlantio   ajstd 
Paclfio  Telegraph  Company,  Appellant. 

N.  Y.  Supreme  Court,  4th  Dept,  OenercU  Term,  April,  1880. 

(91  Hun,  2d.) 

Tklboraph  polbs.— Nbguoengb.— Pbozdcatb  cause. 

II  the  proximate  cause  of  the  breaking  of  a  telegraph  pole  was  collision 
with  a  runaway  team,  and  the  pole  was  so  placed  as  to  be  safe  from 
ordinary  danger  of  collision,  a  person  injured  by  or  because  of  the 
breaking  of  the  pole,  cannot  recover  against  the  telegraph  company; 
and  this  irrespective  of  the  strength  or  weakness  of  the  pole. 

Appeal  from  judgment  for  plaintiff,  and  from  order  deny- 
ing motion  for  a  new  trial  upon  the  minutes  of  the  trial 
Jnstioa 
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O.  B.  SmUheTj  for  the  appellant. 
Horatio  P.  AUetij  for  the  respondent. 

Taloott,  p.  J. :  The  action  was  brought  to  recover  dam- 
ages for  the  alleged  negligence  of  the  defendant  in  erecting 
and  maintaining,  at  a  i)oint  two  or  three  miles  south  of  the 
village  of  Falton,  in  Oswego  county,  a  telegraph  pole  insuf- 
ficient to  sustain  the  wires  of  its  telegraph,  by  reason  of 
which  insnfflciency  the  plaintiff  claims  that  the  pole  fell 
down  and  the  wires  were  thrown  across  the  highway  in  such 
a  manner  that  they  caught  upon  the  top  of  a  conveyance  in 
which  the  plaintiff  was  riding  along  the  highway,  and  over- 
turned and  broke  the  carriage,  and  caused  the  horse  attached 
thereto  to  run  away,  whereby  the  plaintiff  was  thrown 
out  and  severely  injured.  The  main  features  of  the  trans- 
action resulting  in  the  accident  were  not  a  matter  of  contro- 
versy before  the  jury,  but  it  was  claimed  on  the  part  of  the 
defendant  that  the  breaking  of  the  telegraph  pole  was  not 
through  any  insufficiency  in  the  strength  of  the  pole,  but 
was  occasioned  by  a  collision  with  a  wagon  drawn  by  a  run- 
away team  of  horses  belonging  to  a  Mr.  Chubb,  who  lived 
in  the  neighborhood  of  the  place  where  the  accident  occurred, 
a  short  time  before  its  occurrence.  No  person  witnessed  any 
collision  between  the  telegraph  pole  and  the  runaway  team, 
but  there  was  circumstantial  evidence  tending  to  show  that 
such  a  collision  had  occurred,  and  evidence  showing  that 
the  pole  had  fallen  about  tlie  time  when  the  runaway  horsps 
dragging  the  wagon  had  passed  the  pole. 

Chubb,  the  owner  of  the  runaway  team,  went  in  pursuit 
of  the  escaped  team,  and,  so  far  as  appears,  was  the  first 
to  discover  that  the  pole  had  fallen. 

The  law  regarding  the  liability  of  a  telegraph  company 
for  an  injury  occasioned  by  the  fact  of  one  of  its  poles  fall- 
ing is  thus  laid  down  in  the  case  of  Ward  v.  Tlie  A.  Jt  P. 
Telegraph  Company 9  71  N.  If .  81 : 

"The  company  is  bound  to  use  reasonable  care  in  the 
construction  and  maintenance  of  its  line.    And  if  it  appears 
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that  the  i)08t  was  orginally  not  reasonably  sufficient,  or  that 
it  was  carelessly  permitted  to  become  insufficient  by  decay, 
then  respcmsibility  attaches;  but  the  company  is  not  abso- 
lutely bound  to  have  its  posts  in  the  streets  so  ctrongthat 
they  cannot  be  broken  or  thrown  down  by  any  storm,  nor 
is  it  bound  to  insure  the  safety  of  passengers  in  the  streets 
from  injuries  resulting  from  the  falling  thereof." 

And  in  that  case  the  refus<al  of  the  conrt  to  charge  that 
the  defendant  was  not  bonnd  so  to  make  or  manage  its  line 
as  to  guard  against  storms  of  unusual  severity,  the  occar- 
rence  of  which  could  not  be  reasonably  expected,  was  held 
error. 

On  this  subject,  in  reference  to  the  claim  by  the  defend- 
ant that  tlie  x)ole  in  question  had  been  broken  down  by  a 
violent  collision  with  Chubb' s  runaway  team,  the  trial  jadge 
had  charged  us  follows:  ''Again,  gentlemen,  there  is 
another  important  question  of  law  in  this  case,  and  one 
which  is,  to  some  extent,  an  intricate  one,  and  that  is 
the  question  that  arises  in  relation  to  the  accident  that 
hapj)ened.  where  two  parties  may  have  contribnted  to  the 
accident ;  this  question  before  you  may  be  an  important 
question,  as  it  relates  to  the  injury.  If  this  pole  in  question 
was  not  a  proper  one  for  the  place  where  it  stood  ;  if  it  was 
not  a  pole  which  should  have  been  placed  and  contdnned  at 
the  point  where  it  stood,  then,  though  it  might  have  been 
there  one  or  more  years,  and  no  accident  happened,  yet  iiiit 
the  time  of  the  accident,  it  had  become  unfit  and  nnsafeand 
improper  for  the  puriwse  for  which  it  was  designed,  the  com- 
pany would  be  linble,  although  the  team  of  Chnbb  may  haTe 
run  against  the  post  and  contributed  to  the  injury.  The  rule 
of  law  laid  down  in  50  N.  Y.  200,  is,  ''that  where  an  injuiy 
to  one  IS  caused  by,  and  is  the  natural  and  probable  result  oi^ 
the  wrongful  art  or  omission  of  another,  such  other  is  liable 
therefor,  although  other  causes  imt  in  motion  by  the  act  or 
omission,  and  whidi  in  the  absence  thereof  would  not  have 
produced  the  result,  (contribute  to  the  injury.  These  are 
really  the  important  questions  of  law  in  the  case.'* 

Defendant's  counsel  requested  the  court  to  charge   "  that 
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the  defendant  was  not  bound  to  erect  or  maintain  telegraph 
poles  strong  enough  to  resist  any  extraneous  force,  or  any 
collision,  or  any  other  force  than  that  of  maintaining  the 
wires  in  their  position  as  affected  by  storms,"  and  the 
court  so  charged,  saying,  ''I  think  I  will  charge  the  propo- 
sition that  you  propose.  I  so  charge  —  that  covers  the 
whole  ground." 

The  defendant's  counsel  then  requested  the  court  to  charge 
^'that  if  the  jur>  shall  find  that  the  pole  would  not  have 
been  broken  had  it  not  been  for  the  collision  with  Chubb* s 
team  and  wagon,  then  the  plaintiff  cannot  recover."  To 
which  the  court  replied,  "  I  refuse  to  charge  that,"  and  the 
defendant  excepted  to  such  refusal. 

Now,  although  the  last  proposition  requested  by  the 
defendant  was  covered  by  the  charge  made  by  the  judge  in 
answer  to  the  other  special  request  of  the  counsel,  yet  the 
counsel,  apparently  fearing  that  the  jury  could  not  or  would 
not  apply  the  general  proposition  charged  to  the  particular 
facts  of  the  case,  desired  to  have  the  trial  judge  instruct 
the  jury  as  to  the  particular  application  of  the  principle 
which  had  been  charged  by  the  judge  before,  in  answer  to 
the  special  request,  and  the  judge,  instead  of  giving  the 
jury  any  additional  light  on  the  subject,  or  stating,  or  in 
any  manner  referring  to  the  charge  already  given  as  embrac- 
ing his  views  on  the  subject,  peremptorily  refused  to  charge 
as  requested. 

The  defendant's  counsel  then  further  requested  the  court 
to  charge  'Hhat  if  the  jury  shall  find  that  the  pole  was 
broken  by  the  collision  with  the  team  and  wagon  of  Chubb, 
then  the  plaintiff  cannot  recover,"  to  which  the  court 
replied,  ''  I  charge  that,  unless  the  pole  was  an  improper  or 
unsafe  pole." 

We  think,  taking  the  whole  charge  together,  that  it  waa 
calculated  to  leave  with  the  jury  the  impression  that, 
although  the  cause  of  the  breaking  of  the  pole  was  the 
collision  with  Chubb' s  runaway  team,  yet  that  the  jury 
could  find  a  verdict  for  the  plaintiff  on  account  of  their 
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speculations  as  to  the  original  deficiency  in  the  strength  of 
the  telegraph  pole  to  resist  such  a  collision. 

As  we  understand  the  principles  laid  down  in  the  case  of 
Ward  Y.  A.  Jk  P.  Telegraph  Company,  snpra^  this  is  aa 
erroneous  view  of  the  law  in  such  a  case.  The  pole  was 
placed  at  a  sufficient  distance  from  the  traveled  portion  of 
the  highway  to  be  safe  from  collision  with  vehicles  passing 
along  it  under  any  ordinary  circumstances,  and  the  defend- 
ant was  not  bound  so  to  make  or  manage  its  line  as  to  guard 
against  severe  collisions,  the  occurrence  of  which  could  not 
have  been  reasonably  expected. 

If,  therefore,  the  proximate  cause  of  the  breaking  of  the 
pole,  whereby  the  accident  to  the  plaintiff  was  occasioned, 
was  the  collision  with  Chubb's  team,  we  do  not  think  the 
defendant  was  liable  for  the  consequences  of  the  accident 

There  are  none  of  the  other  exceptions  which  call  for  any 
especial  remark,  though  some  of  the  testimony  given  by 
witnesses  as  expert  testimony  concerning  the  pieces  of  the- 
broken  pole  produced  in  court  could  hardly  be  considered 
admissible  in  that  view. 

The  judgment  should  be  reversed  and  new  trial  ordered, 
costs  to  abide  the  event. 

Present — Talcott,  P.  J.,  Smith  and  Hardin,  J  J. 

Judgment  reversed  and  new  trial  ordered^  costs  to  abide 
the  Client. 


Note.— See  Ikdbx,  title  "Poles  and  Wires  in  Streets,  Dutj  to  Proleet 
the  Public.*' 
See,  also,  note  to  Ward  y.  A.  db  P.  Td.  Oo.,  ante,  p.  860. 
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The  New  Tore  Cmr  and  Nobthbbn  Railboad  Com- 
pany, AppeUant,  v.  The  Central  Union  Telboeaph 
Company,  Respondent 

N,  Y,  Suprmne  Court,  General  Term,  tnd  Depi,,  Jfay,  1830. 

(81  Hun,  961.) 
Railboaob  not  fubuo  boaob. 


'*  Public  lOAds,  ttreetsand  highwftyi,'*  in  a  stetate  designating  places  when 
telegraph  oompanies  maj  erect  their  lines,  does  not  include  railroads. 

Appeal  from  order  denying  motion  to  continue  an 
injunction  restraining  the  defendant  from  placing  its  tele* 
graph  line  along  the  plaintiflPs  line  of  railroad. 

Oronenar  P.  Lowrey^  for  appellant. 

Charles  N.  Judson  and  E.  H.  Benn^  for  respondent. 

Gilbebt,  J. :  The  power  granted  to  the  defendant  is 
to  ^^  erect  and  construct  from  time  to  time  fixtures  for  lines 
of  telegraph,  upon,  over  or  under  any  of  the  public  roads, 
streets  and  highways,  and  upon,  through  or  over  any  other 
land."  Laws  of  1863,  ch.  471,  art.  S.  No  doubt  the 
legislature  may  supplant  one  public  use  by  another.  But 
the  delegation  of  such  a  power  must  be  made  in  express 
terms  or  arise  by  necessary  implication.  It  cannot  be 
implied  from  a  general  power  to  appropriate  or  to  use  land 
generally.  Statutes  which  delegate  the  i)ower  of  eminent 
domain  are  not  to  be  extended  by  inference  or  implication. 
Rensselaer  A  Saratoga  JR.  Co.  v.  DaviSy  43  N.  T.  146 ; 
In  re  Boston  A  Albany  R.  R.  Co.^  63  id.  674;  In  re 
Rochester  Water  Commissioners^  66  id.  413;  In  re 
Bvffaloj  68  id.  167 ;  In  re  New  York  A  Brighten  Beach 
R.  Co.  J  decided  at  the  last  term  of  this  court,  20  Hun, 
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201.  We  think  that  the  defendant  has  not  been  vested 
with  the  power  to  interfere  with  the  use  by  the  plaintiff  of 
its  roadway.  The  phrase  '* public  roads"  certainly  does 
not  embrace  railroads  outside  of  streets  or  Lighways. 
Whatever  it  may  signify,  it  is  an  inappropriate  expression 
to  designate  a  thing,  so  long  and  commonly  known  bj 
another  name,  as  a  railroad.  If  the  legislature  had 
intended  to  authorize  the  use  of  railroads,  they  would  bave 
said  so  in  plain  language,  and  they  would  have  prescribed 
the  mode  of  the  joint  use,  so  as  not  to  endanger  the  safety 
of  the  operation  of  the  railroad,  as  they  have  been  carefol 
to  do  in  analogous  cases.  Laws  of  I860,  ch.  10,  art.  28» 
subd.  6. 

An  injunction  is  the  proper  remedy  in  a  case  of  this  kind. 

The  order  appealed  from  must  be  reversed,  and  the 
motion  to  continue  the  injunction  must  be  granted,  with 
$10.00  costs  and  disbursements. 

Pbatt,  J.,  concurred;  Barnard,  P.  J.,  not  sitting. 

Order  reversed^  with  costs  and  disbursements. 


Ex  Parte  Brown. 

i  Supreme  Courts  October^  1880. 
(72  MiflMori,  88.) 

PBODUCnON  OF  TBLBGRAIIS  AS  EVmSNOB.— SUBFCENA  DOOBB  TBOmL 

A  telegram  is  not  a  privileged  commnnioation.  Its  prodaotloii  maj  In 
compelled  by  eubpcsna  duces  tecum.  But  the  sabposna  mast  Im  'HI'**** 
in  its  terms. 

Habeas  corpus  for  release  of  agent  of  telegraph  oomiMUiy, 
committed  for  contempt  in  not  obeying  a  stibpcsna  duoes 
tecum. 

The  facts  are  stated  in  the  opinion. 
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Edward  T,  Allen  and  /.  O.  Lodge^  for  petitioner. 
/.  L.  Smithy  Attorney-General,  for  respondent. 

Henry,  J.:  In  the  St.  Louis  Criminal  Coart,  at  the 
November  term,  1879,  a  subpoena  dtices  tecum  was  issued 
by  the  clerk  of  said  court,  commanding  the  petitioner  to 
appear  before  the  grand  jury  on  the  17th  day  of  Novem- 
ber, 1879,  to  testify  in  a  certain  matter  pending  before  said 
inquest,  and  then  and  there  to  produce  any  or  all  tele- 
graphic dispatches,  or  messages,  or  copies  of  the  same,  then 
in  the  office  of  the  Western  Union  Telegraph  Company  at 
St.  Louis,  Missouri,  of  which  the  petitioner  was  manager, 
described  as  follows :  Dispatches  between  Dr.  J.  C.  Nidelet 
and  A.  B.  Wakefield,  and  William  Ladd  and  J.  C.  Nidelet, 
end  William  Ladd  and  Dr.  Nidelet,  between  Warren  Mc- 
Chesney  and  A.  B.  Wakefield,  between  Warren  McChesney 
and  J.  C.  Nidelet,  between  the  latter  and  John  S.  Phelps, 
between  A.  B.  Wakefield  and  John  S.  Phelps,  between  the 
latter  and  William  Ladd,  and  between  George  W.  Ander- 
son and  A.  B.  Wakefield,  sent  or  received  by  or  between 
any  or  all  of  said  parties  icithin  fifteen  months  last  past. 
The  petitioner  appeared  before  the  grand  jury  in  obedience 
to  the  summons,  and  having  been  duly  sworn,  in  answer  to 
questions  propounded,  stated  that  he  had  in  his  custody 
such  messages  or  copies  thereof  as  were  described  in  the 
subpoena,  if  there  were  any  such  in  the  office  of  the  com- 
pany, but  declined  to  search  for  such  telegrams  and  produce 
them,  on  the  ground  that  he  was  but  a  servant  of  the  com- 
pany, and  had  no  custody  or  control  of  any  message  or  dis- 
patch, except  such  as  was  given  him  by  the  company,  which 
had  forbidden,  by  its  rules,  managers  and  employees  from 
furnishing  copies  of  any  original  message  or  permitting  such 
originals  to  be  taken  from  the  possession  of  the  company, 
except  by  authority  of  one  of  its  executive  officers.  These 
facts  were  reported  by  the  grand  jury  to  the  judge  of  the 
criminal  court,  and  being  brought  before  the  court,  the 
petitioner,  persisting  in  his  refusal,  was  committed  for  con- 
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tempt  and  taken  in  custody  by  the  sherifF  of  St.  Louis 
coanty,  whereupon  he  applied  to  this  court  for  a  writ  of 
habeas  corpus,  and  we  are  called  upon  to  determine  whether 
the  commitment  was  legal  or  not. 

Telegraphic  messages  are  not  privileged  communications. 
State  V.  Litchfidd,  68  Me.  267.  No  statute  of  this  State, 
or  of  the  United  States,  has  made  them  so.  That  mode  of 
communication  is  of  recent  origin,  and  therefore  the  com- 
mon law  furnishes  nothing  but  analogies  for  our  ffuide. 
Telegraphic  lines  are  not  operated  by  the  government, 
which  is  in  no  manner  engaged  in  the  business  of  tranamit- 
ting  telegraphic  messages.  It  may  enact  laws  in  relation  to 
them,  as  to  other  corporations,  but  has  no  business  connec- 
tion with  them.  On  the  other  hand,  postal  facilities  wen 
established  by  Congress ;  the  mails  are  carried  by  the  gov- 
ernment through  its  own  agents,  and  penal  statutes  protect 
communications  sent  throagh  the  mail.  The  entire  {lostsl 
system  is  under  the  control  and  management  of  the  govern- 
ment. There  is  no  statute  of  this  State,  or  principle  of 
law,  which  places  a  telegram  on  a  different  ground  from  that 
which  any  other  communication  occupies,  made  by  one 
through  another,  to  a  third  party,  with  respect  to  the  lia- 
bility of  the  confidant  to  be  called  as  a  witness  to  produce 
it  or  testify  to  it.  There  is  no  such  analogy  between  the 
transmission  of  communications  by  mail  and  their  trans- 
mission by  telegraph,  as  would  justify  the  application  to 
the  latter  of  the  principles  which  obtain  with  respect  to  the 
former;  and  certainly  penal  statutes  in  relation  to  the 
one  cannot  by  the  courts  be  declared  applicable  to  the 
other.  The  facts  that  railroad  train  orders  are  generally 
communicated  by  telegraph,  that  a  vast  amount  of  trade 
and  traffic  is  transacted  through  this  medium,  that  it  has 
become  of  almost  equal  importance  in  the  commerce  of  this 
country,  with  the  postal  system,  and  that  in  a  business 
sense  men  are  compelled  to  transmit  communications  by 
the  telegraph,  are  for  the  consideration  of  the  legislative 
branch  of  the  government  in  determining  the  propriety  of 
placing  telegraphic  communications  on  the  same  footing 
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with  oorresi)ondence  by  mail,  or  declaring  them  privileged ; 
but  the  annunciation  of  such  a  doctrine  by  the  court  would 
be  an  assumption  of  power  which  belongs  to  the  legislative 
department. 

**  The  right  to  resort  to  means  to  compel  the  production 
of  written  as  well  as  oral  testimony,  seems  essential  to  the 
very  existence  and  constitution  of  a  court  of  common  law, 
which  receives  and  acts  ui)on  both  descriptions  of  evidence, 
and  could  not  possibly  proceed,  with  due  effect,  without 
them.  And  it  is  not  possible  to  conceive  that  such  courts 
■should  have  immemorially  continued  to  act  on  both,  with- 
out great  and  notorious  impediments  having  occurred,  if 
they  had  been  furnished  with  no  better  means  of  obtaining 
written  evidence  than  what  the  immediate  custody  and  pos- 
session of  the  party  who  was  interested  in  the  production  of 
it,  or  the  voluntary  favor  of  those  in  whose  custody  the 
required  instrument  might  happen  to  be,  afforded."  Lord 
Ellenbobough,  in  Amey  v.  Long^  9  East,  473.  This  right 
of  the  court  has  not  only  been  immemorially  acted  upon  in 
England,  but  its  exercise  is  of  almost  daily  occurrence  in 
this  country. 

The  only  ground,  therefore,  upon  which  the  exemption  of 
telegrams  from  this  process  of  the  court  can  be  placed,  is 
that  they  are  privileged  communications,  and  we  cannot 
declare  them  to  be  such  in  the  absence  of  a  statute  so  pro- 
viding. The  transportation  of  packages  and  parcels  by 
means  of  express  lines  is  becoming  almost  as  great  a  neces- 
sity as  that  of  sending  communications  by  telegraph,  and 
the  two  agencies  are  very  frequently  employed  in  intimate 
connection,  and  the  argument  which  asserts  the  inviola- 
bility of  telegrams,  derived  from  a  supposed  analogy 
between  the  postal  system  and  the  telegraph,  would  as  well 
apply  to  parcels  or  packages  intrusted  to  the  express  com- 
pany for  transportation. 

The  rules  of  the  company  forbidding  the  petitioner  from 
delivering  telegrams  or  copies  afforded  no  legal  excuse  for 
his  refusal  to  produce  the  telegrams.  Telegraph  companies, 
it  is  true,  are  by  section  13,  Wagner's  Statutes,  326,  sub- 
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ected  to  a  ^pennltj  for  disclosing  the  contents  of  any  private 
lispatch  to  any  person  other  than  the  person  to  whom  it  is 
addressed,  or  his  agent;  but  taken  in  connection  with 
ection  61,  page  607,  it  is  obvious  that  it  is  not  to  be  con- 
trued  as  prohibiting  such  disclosure  when  it  is  required  as 
ividence  in  a  judicial  proceeding.  The  latter  section  makes 
t  a  misdemeanor  for  any  person  connected  with  any  tele- 
n:^ph  line  willfully  to  disclose  the  contents,  or  the  nature  of 
he  contents,  of  any  message  intrusted  to  him  for  trans- 
aissiou  or  delivery,  to  any  one  to  whom  it  is  not  addressed, 
xcept  a  court  of  justice,  and  in  that  exception  we  have  a 
egislative  recognition  of  the  amenability  of  custodians  of 
elegrams  to  a  subpcBna  duces  tecum^  commanding  their 
production.  It  follows,  if  the  court  has  the  right  to  com- 
pel their  production,  that  the  company  cannot,  by  any 
nles  it  may  adopt,  exonerate  its  agents  from  obedience  to 
he  judicial  mandate. 

The  only  remaining  question  is,  whether  the  messages, 
be  production  of  which  was  commanded  by  the  process, 
i^ere  described  with  sufficient  accuracy  to  justify  the  court 
Q  compelling  obedience  to  it.  The  twenty-third  section  of 
ur  bill  of  rights  declares :  '^  That  the  people  ought  to  be 
ecure  in  their  persons,  papers,  houses  and  effects,  from 
nreasonable  searches  and  seizures,  and  no  warrant  to 
earch  any  place,  or  seize  any  person  or  thing,  can  issue 
rithout  describing  the  place  to  be  searched  or  the  thing  to 
e  seized,  as  nearly  as  may  be,  nor  without  probable  cause, 
upported  by  oath  or  affirmation."  We  are  not  prepared 
[)  agree  with  the  Court  of  Appeals  that  this  section  has 
^but  little  bearing  upon  the  present  question,  except  by 
ray  of  argument  and  illustrations,"  but  if  it  has  no  other 
earing  upon  the  question,  the  argument  and  illustrations 
rawn  from  it  possess  a  cogency  not  to  be  despised. 

The  section  declares  that  the  people  ought  to  be  secure,  in 
heir  papers,  from  unreasonable  searches,  and  whether  a 
ubpoena  duces  tecum  for  papers,  or  search  warrant  for 
battels,  be  issued,  the  spirit  of  that  section  demands  that 
ihile  in  the  latter  case  there  must  be  probable  cause,  su])- 
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ported  by  oath  or  affirmation,  with  a  description  in  the  war- 
rant of  the  place  to  be  searched,  or  the  thing  to  be  searched 
for,  in  the  other,  it  shall  at  least  give  a  reasonably  accurate 
description  of  the  paper  wanted,  either  by  its  date,  title, 
substance  or  the  subject  it  relates  to,  and  that  it  shall  be 
shown  to  the  court  or  authority  issuing  the  process  that 
there  is  a  cause  i)ending  in  a  court  and  that  the  paper  is 
material  as  evidence  in  the  cause.  To  permit  an  indiscrimi- 
nate search  among  all  the  pai)ers  in  one's  i)ossession  for  no 
particular  paper,  but  some  paper,  which  may  throw  some 
light  on  some  issue  involved  in  the  trial  of  some  cause  pend- 
ing, would  lead  to  consequences  that  can  be  contemplated 
only  with  horror,  and  such  a  process  is  not  to  be  tolerated 
among  a  free  people.  A  grand  jury  has  a  general  inquisi- 
torial power.  They  may  ask  a  witness  summoned  before 
them,  without  reference  to  any  particular  offense  which  is 
a  subject  of  inquiry,  what  he  knows  touching  the  violation 
of  any  section  of  the  Criminal  Code.  Give  such  a  body,  in 
addition,  the  power  to  search  any  man's  papers  for  evidence 
of  some  crime  committed,  and  you  convert  it  into  a  tribunal 
which  would  soon  become  as  odious  to  American  citizens  as 
the  star  chamber  was  to  Englishmen,  or  the  Spanish  inqui- 
sition to  the  civilized  world. 

Here,  communications,  at  different  times  witliin  a  period 
of  fifteen  months,  sent  or  received  by  the  parties  named,  are 
called  for.  The  date,  title,  substance,  or  subject-matter  of 
none  of  them  is  given,  and  it  is  utterly  impossible  that  it 
could  have  been  made  to  appear,  without  more,  that  any  of 
the  messages  were  material  as  evidence  before  the  grand 
jury.  Moreover,  it  not  only  called  for  all  messages  between 
the  parties  named,  but  for  all  which  may  have  been  sent  or 
received  by  either  of  the  parties,  to  or  &om  any  person  on 
the  face  of  the  earth.  A  compliance  with  the  order  might 
have  resulted  in  the  production  of  confidential  communica- 
tions between  husband  and  wife,  client  and  attorney,  con- 
fessor and  penitent,  parent  and  child.  Matters  which  it 
deeply  concerned  the  parties  to  keep  secret  from  the  world, 

and  of  no  importance  or  value  as  evidence  in  any  cause, 
Vol.  1—21. 
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might  thus  be  disclosed  to  the  annoyance  and  shame  of  the 
only  persons  interested.  Incidents  in  the  lives  of  members 
of  families  which  the  happiness  and  welfare  of  the  house- 
hold require  to  be  kept  secret,  might  be  exposed,  and  offenses 
not  recognizable  by  the  law,  long  since  committed  and 
condoned,  brought  to  light  and  hawked  threngh  the 
country  by  scandal  mongers,  to  the  distorbanoe  of 
the  peace  of  society  and  the  destruction  of  the  hap- 
piness of  whole  households.  It  is  no  answer  to 
this  that  the  obligation  of  secrecy  imposed  by  law  on 
grand  juries  would  prevent  such  exposure.  It  is  enough 
to  disturb  and  harass  a  man,  that  twelve  of  his  neighbors, 
though  sworn  to  secrecy,  have  acquired  knowledge  dimin- 
ishing their  respect  for  him,  which  they  had  no  right  to  ob- 
tain, and  they  may  be  the  veiy  twelve  men  with  whom, 
above  all  others,  he  most  desired  to  be  in  good  repate.  Such 
an  inquisition,  if  tolerated,  would  destroy  the  usefulness  of 
this  most  important  and  valuable  mode  of  commnnication, 
by  subjecting  to  exposure  the  private  affairs  of  i>er8on8  in- 
trusting telegraph  companies  with  messages  for  transmis- 
sion, to  the  prying  curiosity  of  idle  gossips,  or  the  malice 
of  malignant  mischief  makers. 

The  power  of  a  court  of  equity  to  compel  a  discovery  by 
any  party  defendant  to  the  suit,  of  any  document  in  his 
possession,  or  fact  resting  in  his  knowledge,  material  to  the 
issue  on  trial,  bears  an  analogy  to  the  subpoena  dtuses  tecum^ 
and  that  power  cannot  be  exercised  to  compel  any  dis- 
covery not  material  to  the  cause ;  and  on  that  subject^  Lord 
Loughborough,  in  Sliaftshury  v.  ArrowsmitA,  4  Ves.  68, 
said :  '' Permitting  a  general,  sweeping  survey  into  all  the 
deeds  of  a  family  must  be  attended  with  very  great  danger 
and  mischief.  It  may  set  up  a  title,  not  for  the  benefit  of 
the  plaintiff,  but  to  the  injury  of  the  devisees,  indulging 
speculation  to  the  prejudice  of  parties  whose  interest  this 
court  has  no  right  to  invade."  Mr.  Fonblanqite,  in  his  work 
on  Equity,  says :  * '  A  plaintiff  by  this  bill  may  without  the 
least  foundation  impute  to  the  defendant  the  foulest  frauds, 
or  seek  a  discovery  of  transactions  in  which  he  has  no  real 
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concern,  and  when  the  defendant  has  put  in  his  answer, 
denying  the  frauds  or  disclosing  transactions  (the  disclosure 
of  which  may  materially  prejudice  his  interests),  the 
plaintiff  may  dismiss  his  bill  with  costs,  satisfied  with  the 
mischief  he  may  have  occasioned  by  the  publicity  of  his 
charge,  or  the  advantage  he  may  have  obtained  by  an 
extorted  disclosure."  In  reference  to  this  abuse  of  the  pro- 
ceeding he  says :  ^^The  court  alone  can  counteract  it ;  and, 
in  vindication  of  its  process,  must  feel  the  strongest  incli- 
nation to  interpose  its  authority."  2  Fonb.  Eq.  B.  6,  ch.  8, 
§  1,  note  a.  These  observations  are  equally  applicable  to 
the  subpoena  duces  tecum.  The  abuse  of  the  power  to  com- 
I)el  a  discovery  is  sedulously  guarded  against  in  equity 
jurisprudence,  and  yet  tenfold  greater  injury  could  be  in- 
flicted by  means  of  a  subpcBua  dv/ies  tecum^  if  it  can  com- 
pel a  sweeping,  indiscriminate  production  and  inspection  of 
the  papers  of  any  party  to  the  suit  or  witness  in  the  trial. 
If  our  bill  of  rights  had  not  guarded  the  citizen  against  such 
an  abuse  of  a  judicial  process,  we  would  be  inclined  to  apply 
to  this  process  the  wholesome  restrictions  which  equity 
jurisprudence  has  placed  upon  the  power  of  a  court  of  equity 
to  compel  a  discovery. 

The  case  of  Babcock  v.  United  States,  3  Dill.  667,  relied 
upon  as  an  authority  as  to  the  sufiiciency  of  the  identifica- 
tion of  the  telegrams,  supports  the  view  it  is  cited  to  sus- 
tain ;  but  with  the  highest  respect  for  the  learning  and  ability 
of  the  judges  who  granted  the  order  for  the  subpoena  in 
that  case,  we  cannot  agree  with  them.  Their  opinion, 
delivered  by  Judge  Dillon,  is  totally  at  variance  with  our 
convictions  on  the  subject.  An  interesting  article  on  the 
questions  discussed  in  this  opinion,  read  by  Henry  Hitch- 
cock, Esq.,  of  the  St.  Louis  bar,  before  the  American  Bar 
Association,  published  in  the  Southern  Law  Review,  No.  4, 
vol.  6  (N.  S.),  has  been  of  great  service  to  us  in  our  investi- 
gations, and  is  a  valuable  contribution  on  the  subject.  In 
tile  dissenting  opinion  of  Judge  Lewis,  of  the  Court  of 
Appeals,  lu  JSx  parte  Brown,  the  question  on  which  he 
differed  from  hie?  associates  (the  sufficiency  of  the  identifi- 
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cation  of  telegrams  called  for),  is  discussed  with  grea* 
ability  and  clearness.  7  Mo.  App.  494  ;  S.  C,  11  Cent.  Lai 
Jonr.  116.  All  the  forms  of  this  subpoena  to  be  found  ii 
works  on  practice  contain  a  particular  description  of  thi 
book,  or  paper  or  papers,  the  production  of  which  is  com 
manded,  and  this  strengthens  the  position  that  a  call  fa 
papers  generally  is  insufficient.  Our  conclusion  is,  that  thu 
petitioner  is  entitled  to  his  discharge  from  the  custody  ii 
which  he  is  held,  and  it  is  accordingly  ordered  that  he  b 
discharged. 
All  concur. 


NOTB.— See  Index,  title  *<  Inviolability  of  TelegramB." 

See,  also,  note  to  National  Bank  y.  NatUmdl  Bank,  ante,  p.  109l» 


Woods  &  Bradley  v.  Milleb  &  Co. 

Supreme  Court  of  Iowa,  December,  1880, 

(55  Iowa,  168.) 
Production  of  tblbgrams  as  bvidbncb. 

The  production  for  evidence,  of  original  telegrams,  may  be  compeUed  by 
subpoena  dunces  tecum  at  the  instance  of  the  sender,  in  spite  of  a  etatate 
forbidding  telegraph  companies  to  diselose  messages  to  any  other  than 
the  person  addressed. 

That  part  of  the  opinion  which  presents  this  point  is 
alone  given. 

Argo  &  Kelly y  for  appellants. 

S.  C.  JVctsJi  and  Strvble  Brother s^  for  appellees. 
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Adams,  C.  J. :  I.  The  plaintiffs  were  doing  business  at 
Sheldon  and  the  defendants  at  LeMars.  The  contract  was 
made  by  telegraph.  The  telegraph  operator  was  subpoenaed 
and  asked  to  produce  the  telegrams  between  the  parties  in 
relation  to  the  contract  in  suit.  To  this  both  the  witness  and 
the  defendant  objected,  but  the  objection  was  overruled  and 
the  telegrams  were  introduced.  The  objection  to  the  produc- 
tion and  introduction  of  the  telegrams  was  based  upon  section 
1328  of  the  Code,  which  provides  that  any  person  employed 
in  transmitting  messages  by  telegraph,  who  makes  known 
the  contents  of  any  message  sent  or  received,  to  any  person 
except  to  him  to  whom  it  is  addressed,  or  to  his  agent  or 
attorney,  is  guilty  of  a  misdemeanor. 

The  defendants  insist  that  a  person  cannot  under  one  rule 
of  law  be  compelled  to  do  what,  under  another  rule  of  law, 
is  a  misdemeanor. 

Nearly  all  kinds  of  business,  however  important,  are  trans- 
acted byjtelegraph.  The  contents  of  messages,  unlike  the 
contents  of  letters,  are  necessarily  known  to  the  persons 
engaged  in  transmitting  them.  The  interests  of  business 
require  that  they  should  .not  be  divulged  to  third  persons, 
but  the  parties  themselves  have  a  right  to  the  messages  to  . 
prove  their  contracts.  Any  rule  which  should  disallow  this 
woulcl.greatly  impair  the  value  of  the  telegraph  as  a  means 
of  doing  business.  It  is  evident  that  the  statute  was  not 
designed  to  prevent  the  use  of  messages  as  evidence.  That 
the  statute  does  not  prohibit  the  prodnction  and  introduc- 
tion of  messages  as  evidence  under  an  order  of  court  for 
that  purpose,  might  be  demonstrated  by  saying  that  the 
person  who  produces  them  in  obedience  to  the  order  is  not 
guilty  of  voluntarily  disclosing  their  contents,  and  no  per- 
son can  be  punished  for  an  act  which  is  not  voluntary.  The 
statute,  therefore,  does  not  reach  such  a  case,  and  is  wholly 
inapplicable.       ******** 


See  Index,  title  '*  Inviolability  of  Telegrams." 

See,  also,  note  to  National  Bank  v.  NaMonal  Bank,  ante,  p.  109. 
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Western  Union  Telegraph  Company  v.  The  State  o 

Tennessee  and  County  of  Sumner. 

Supreme  Court  of  Tennesseey  December,  1880, 

(9  Baxt.  509.) 

Taxation  of  telegraph  line. 

a  telegraph  line  is  real  estate  for  the  purposes  of  taxation. 
The  payment  of  a  privilege  tax  does  not  exempt  it  from  taxation  <m  i 
property. 

Appeal  by  the  defendant  below. 
The  facts  are  stated  in  the  opinion. 

W.  8.  Munday^  for  plaintiff  in  error. 

McFarland,  J.,  delivered  the  opinion  of  the  court : 
The  only  question  in  this  case  is  whether  the  line  of  tek 
graph  owned  by  plaintiff  in  error  is  subject  to  State  an 
county  taxes  as  other  property  in  the  county  of  Sumnei 
The  general  question  to  be  decided  will  be  as  to  whethc 
telegraph ,  lines  as  property  are  now  subject  to  taxatio 
under  our  laws,  this  particular  case  being  brought,  as  w 
understand,  to  test  the  question. 

By  the  Constitution  of  1870,  art.  2,  sec.  28,  all  property 
real,  personal  or  mixed,  shall  be  taxed ;  but  the  legisdatur 
may  except  such  as  may  be  held  by  the  State,  by  counties 
cities,  or  towns,  and  used  exclusively  for  public  or  privat 
corporation  purposes,  and  such  as  may  be  held  for  purel; 
religious,  charitable,  scientific,  literary  or  educational  pur 
poses,  also  $1,000.00  worth  of  personal  property  in  th( 
hands  of  each  taxpayer,  etc.  It  is  ordered,  all  property 
shall  be  taxed  according  to  its  value,  that  value  to  be  ascer 
tained  in  such  manner  as  the  legislature  shall  direct,  s( 
that  taxes  shall  be  equal  and  uniform  throughout  the  Stete 
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By  the  act  of  March  24,  1876,  it  is  enacted,  in  pursuance  of 
the  imperative  mandate  to  the  legislature,  that  all  property 
shall  be  taxed  with  the  exception  laid  down  in  the  Constitu- 
tion specified.  By  the  Constitution  and  this  law  all  prop, 
erty,  with  the  exceptions  specified,  is  to  be  taxed.  It  is,  how- 
ever, to  be  taxed  according  to  its  value,  that  to  be  ascertained 
in  such  manner  as  the  legislature  shall  direct,  so  that  the 
taxes  shall  be  equal  and  uniform  throughout  the  State.  The 
only  question  then  is,  does  the  system  under  which  the  value 
of  our  property  is  to  be  ascertained  furnish  the  means  of  ascer- 
taining the  value  of  a  telegraph  line  running  through  a 
county  ?  If  so,  then  its  taxation  follows  as  a  matter  of 
course.  It  is  property  ;  it  has  a  local  sitttSy  which  may  be 
readily  ascertained  so  far  as  the  line  is  concerned,  is  affixed 
to  the  soil,  and  its  cost  and  value  may  be  readily  ascer- 
tained, we  think,  with  approximate  certainty  sufficient  for 
all  practical  purposes  of  taxation,  absolute  certainty  in 
value  and  equality  being  a  thing  probably  unattainable  by 
any  system. 

We  treat  the  telegraph  line  as  partaking  of  the  nature  of 
realty,  in  analogy  to  the  now  settled  doctrine  that  railroads 
and  rolling  stock  necessary  to  their  use  running  alone  on 
their  tracks  are  so  treated.  We  are  aware  that  this  is  not 
strictly  within  the  definitions  of  realty  as  found  in  the 
ancient  common  law,  but  those  definitions  were  formed  in  a 
ruder  age  than  this,  and  must  be  accommodated  to  the 
advance  of  the  age  by  sound  analogies  as  demanded  by  the 
exigencies  of  our  diversified  development ;  with  this  assump- 
tion we  look  to  the  act  of  1875,  March  23,  providing  for  the 
assessment  and  collection  of  revenue,  to  see  if  this  property 
may  fairly  be  assessed  and  its  value  ascertained  for  taxa- 
tion. It  is  there  provided  for  the  election  of  a  tax  assessor 
to  assess  and  list  all  the  real  estate  in  his  county.  He  is, 
by  the  second  section  of  the  act,  to  prepare  a  list  of  all  tax- 
able real  estate  in  each  civil  district  or  ward  of  his  county, 
then  select  in  each  district,  with  taxable  realty  worth  less 
than  $200.00  by  last  assessment,  two  reputable,  prudent  and 
discreet  freeholders,   residents  therein,  who,  being  sworn 
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impartially  to  perform  their  daties,  in  comiection  with  him- 
self, are  to  assess  and  valne  all  such  property  and  prepare  a 
list  of  the  same.  Other  provisions  regulating  the  details  of 
the  proceeding  need  not  be  noticed. 

We  think  it  clear  that  all  this  may  be  done  as  to  a  tele- 
graph line,  as  well  as  any  other  property  locally  situated  in 
each  civil  district,  including  instruments,  &c.,  attached  to 
and  making  up  a  part  of  a  complete  line  of  telegraph  fitted 
for  use  as  such.  We  can  see  no  need  for  the  legislature 
providing  any  special  or  arbitrary  mode  for  ascertaining 
how  such  property  shall  be  assessed.  Nor  would  it  be  pro- 
per to  aflix  any  arbitrary  valuation  upon  it.  Its  real  value 
is  to  be  ascertained  as  other  property,  and  is  taxed  upon  the 
same  principles.  In  fact,  to  fix  any  arbitrary  mode  for 
assessing  or  ascertaining  the  value  of  property  of  the  kind 
would  not  be  in  accord  with  the  spirit  of  the  Constitution, 
as  probably  tending  to  make  an  arbitrary  result  not  the  real 
one,  that  is  the  true  value  of  the  property,  which  is  what 
was  designed  by  the  Constitution.  The  same  principle 
applies  to  former  modes  of  assessment  before  the  act  of 
1875  here  referred  to,  the  particular  mode  of  ascertaining 
the  value  by  a  general  assessor  and  freeholders'being  the 
only  essential  difference.  We  think  this  the  best  solution 
of  this  question.  We  cannot  assume  the  legislature  have 
failed  to  obey  the  mandate  of  the  Constitution  requiring  all 
property  to  be  taxed,  if  what  they  have  enacted  may  be 
made  to  reach  the  end  designated.  We  think  we  have 
shown  that  our  law  may  be  strictly  pursued  and  this  prop- 
erty onerated  with  its  fair  share  of  the  burdens  of  govern- 
ment. We  find  no  exceptions  in  its  favor  —  none  in  fact  is 
authorized  by  the  Constitution  or  by  the  act  of  1875.  We 
do  not  feel  called  on  to  make  one  in  favor  of  this  corpora- 
tion unless  compelled  by  law  so  to  do.  We  think  no  such 
compulsion  exists.  This  company,  as  others  do,  pays  a 
privilege  tax  on  privilege  of  telegraphing,  of  four  mills  on 
every  $100.00  in  gross  receipts  by  the  act  of  1871.  This, 
however,  cannot  affect  the  liability  of  the  property  owned 
by  the  company  to  taxation  as  property.    The  privilege  is 
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one  thing,  the  property  owned  by  the  party  having  the 
privilege  another,  each  of  which  may  be  taxed,  the  one  as 
privilege,  the  other  as  property,  according  to  its  value  as 
provided  by  the  Constitution.  We,  therefore,  conclude  this 
property  is  subject  to  taxation  as  such.  As  to  the  privilege 
tax  we  need  not  examine  the  liability  of  the  company  to  its 
payment,  as  it  is  not  in  question  in  this  case. 

Nor  do  we  deem  it  necessary  to  examine  the  statute  to 
see  if  the  county  judge  has  pursued  precisely  the  proper 
mode  of  assessing  this  property  in  this  case  ;  we  settle  the 
principle,  and  the  details  can  be  adjusted  by  counsel  in  the 
judgment. 

Affirm  the  judgment. 

MoFabland,  J.,  dissented. 


NoTB.^In  Electric  Telegraph  Co.  v.  Overseers,  dtc,  (England),  Allen's 
Tel.  Gas.  27,  held  that  the  telegraph  company  were  liable  to  i>oor-rate8  in 
respect  to  the  *'  telegraph  wires,  posts,  and  land  in  which  the  same  are 
fixed.** 


Telegraph  Company  v.  Griswold. 

Ohio  Supreme  Court y  January,  188U 

(37  Ohio  St.  301.) 
LnoTiNa  UABiLiTT.^  Burden  of  proof. 

A  telegraph  company  cannot,  by  stipulation,  relieye  itself  of  Uabilitj  for 

the  consequences  of  its  own  want  of  ordinary  care. 
Failure  to  transmit  and  deliver  a  message  in  the  language  in  which  it  was 

received  is  prima /oeie  proof  of  negligence,  and  the  company  becomes 

charged  with  the  duty  of  excusing  itself. 

AcnoN  of  damages  for  negligent  transmission  of  tele- 
gram.   The  telegram  sent  was  as  follows : 
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"  Woodstock,  Ontario,  December  28, 1871. 
"  MeBsrs.  Grigwold  &  Dunham : 

''Will  you  give  one  fifty  for  twenty-fiye  hundred  at  London?  Angvv 
at  once,  as  I  have  only  till  night. 

"  S.  W.  COWVLAKD."* 

A  previous  correspondence  made  it  clear  between  the 
parties  that  the  inquiry  was  whether  $1.60  per  bashel,  in 
gold,  would  be  paid  for  "twenty-five  hundred"  bushels  of 
flaxseed. 

As  delivered,  the  "fifty"  was  changed  to  "five." 

The  proposition  was  accepted  and  loss  resulted. 

The  dispatch  was  sent  from  Woodstock  under  a  special 
agreement  with  the  Montreal  Telegraph  Comimny,  as 
follows : 

Montreal  Teleqraph  Cokpant,  Form  No.  2. 

("Terms  and  conditions  on  which  this  and  all  other  menageB  an 
received  by  this  company.) 

"  In  order  to  guard  against  and  correct  as  much  as  possible  aome  of  the 
errors  arising  from  atmospheric  and  other  causes  appertaining  to  telegraphy, 
every  important  message  should  be  repeated,  by  being  sent  back  from  the 
station  at  which  the  message  is  received,  to  the  station  from  whioh  it  is 
originally  sent.  Half  the  usual  price  will  be  charged  for  repeating  the  mes- 
sage, and  while  this  company  in  good  faith  wUl  endeavor  to  send  measagsi 
correctly  and  promptly,  it  will  not  be  responsible  for  errors  or  delays  in 
the  transmission,  or  delivery,  nor  the  non-delivery  of  repeated  mes- 
sages beyond  two  hundred  times  the  sum  paid  for  sending  the  menagei, 
unless  special  agreement  for  insurance  be  made  in  writing,  and  theamoont 
of  risk  specified  on  this  agreement  and  paid  at  the  time  of  sending  the 
message;  nor  will  the  company  be  responsible  for  any  error  or  delay  in  tfas 
transmission  or  delivery,  or  for  the  non-delivery  of  any  unrepealed  mw- 
sage,  beyond  the  amount  paid  for  sending  the  same,  unless  in  like  manner 
specially  insured,  and  amount  of  risk  stated  therein,  and  paid  fdr  at  tlie 
time.  No  liability  is  assumed  for  errors  in  cipher  or  obacure  memgeii 
nor  is  any  liability  assumed  by  this  company  for  any  error  or  nqglect  by 
any  other  company,  over  whose  lines  this  message  may  be  sent  to  reach 
its  destination,  and  this  company  is  hereby  made  the  agent  of  the  eender 
of  this  message  to  forward  it  over  the  lines  extending  beyond  thoae  of  thii 
company.  No  agent  or  employee  is  allowed  to  vary  these  terms,  or  make 
any  other  verbal  agreement,  nor  any  promise  at  the  time  of  performanoe, 
and  no  one  but  a  superintendent  is  authorized  to  make  a  special  agree- 
ment for  insurance.  These  terms  apply  through  the  whole  cooiss  of  tUi 
message  on  aU  lines  by  which  it  may  be  transmitted. 

"  (Signed)  Jaioes  Dakbrb,  Secretary. 

''(Signed)  Hugh  Allen,  President." 
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Other  facts  appear  in  the  opinion.    The  plaintiff  had 
judgmeHt  below. 

M.  P.  Hanneyy  for  plaintiff  in  error. 

Prentice  &  Vorce^  for  defendant  in  error. 

BoTNTON,  G.  J. :  As  we  have  reached  the  conclusion  that 
the  court  below  did  not  err  in  denying  the  motion  for  a  new 
trial  founded  on  the  alleged  insufficiency  of  the  evidence 
to  sustain  the  verdict,  and  as  a  review  of  the  evidence 
would  serve  no  useful  purpose,  it  only  remains  to  consider 
whether  the  court  erred  in  the  instructions  given  to  the 
jury.  The  first  question  arises  on  the  exception  to  that 
portion  of  the  charge  by  which  the  jury  were  told  that  the 
sx)ecial  agreement  under  which  the  message  was  sent  did 
not  relieve  the  company  from  liability  for  the  damages 
resulting  from  the  inaccurate  transmission  of  the  message, 
if  the  mistake  or  error  occurred  though  the  negligence  of 
the  company  or  its  agents.  There  seems  to  be  a  want  of 
harmony  in  the  decided  cases  on  the  point  of  the  correct- 
ness of  this  instruction,  and  this  no  doubt  arises,  in  some 
measure  at  least,  from  the  different  views  taken  of  the 
nature  of  the  employment  in  which  telegraph  companies  are 
engaged  and  to  some  extent  from  different  views  taken  of 
their  rights  and  liabilities  by  courts  who  fully  agree  upon 
the  nature  of  such  employment,  but  differ  as  to  the  extent 
of  the  duties  and  obligations  that  spring  therefrom.  In 
Parks  V.  AUa  California  Tel.  Co.,  13  Cal.  422,  the  obliga- 
tions of  telegraph  companies  were  held  to  be  the  same  as 
those  of  common  carriers,  and  consequently  that  they  were 
in  effect  insurers  of  the  safe  transmission  of  a  message, 
^  unless  the  transmission  was  interfered  with  by  the  act  of 
God  or  the  public  enemies.  An  early  case  in  England  held 
the  same  doctrine.  Mc Andrew  v.  Electric  Tel.  Co.,  33  Bng. 
L.  &  Eq.  180.  But  the  weight  of  authority,  both  English 
and  American,  is  clearly  the  other  way.  BUis  v.  American 
Td.  Co.,  63  Allen,  226;  Leonard  y.  New  TorJc,  etc.  Tel.  Co.y 


832  AMERICAN  ELECTRICAL  CASES.       [vol,  1 

Telegraph  Go.  y.  Griswold. 

41  N.  Y.  644;  Breese  v.  United  States  Tel.  Co.,  48  N.  T. 
132 ;  New  T<yrJc,  etc.  Tel.  Co.  v.  Dryburg,  36  Penn.  St.  298; 
BarOeU  t.  Western  Union  Tel.  Co.,  62  Me.  209 ; 
Birney  v.  New  T&rJcy  etc.  Tel.  Co.,  18  Md.  341 ;  GrinneU 
Y.  Wegtem  Union  TeL  Co.,  113  Mass.  299. 

But  that  telegraph  companies  exercise  a  quasi  public 
employment,  with  duties  and  obligations  analogous  to  those 
of  a  common  carrier,  is  a  proposition  clearly  settled.  The 
statute  confers  upon  them  power  of  eminent  domain,  which 
no  one  will  contend  could  be  conferred  upon  them,  con- 
sistently with  the  Constitution,  if  they  were  engaged  in  a 
mere  private  employment  or  occupation  by  which  the  pub- 
lic interests  were  not  affected. 

They  are  required  to  receive  dispatches  from  individuals 
or  corporations,  including  other  telegraph  companies,  and 
to  transmit  and  deliver  the  same  faithfully  and  impartially 
in  the  order  received,  except  in  a  few  specified  cases,  where, 
from  public  considerations,  certain  preferences  may  be  made* 
S.  &  S.  166.  These  provisions,  as  well  as  the  nature  of  the 
employment  itself,  are  entirely  inconsistent  with  the  theory 
that  the  business  of  conducting  a  line  of  telegraph  is  a  mere 
private  employment  as  distinguished  from  one  carried  on 
for  the  benefit  of  the  public  at  large.  Granting  this,  it  is, 
however,  contended  that  because  the  company  is  not  an 
insurer  of  the  safe  transmission  of  a  message,  and  is 
authorized  to  make  or  adopt  such  regulations  and  by-laws 
for  the  management  of  the  business  as  it  may  deem  proper 
(1  S.  &  S.  298,  §  46),  it  cannot  be  made  liable  to  the  plaintiff 
below  beyond  the  amount  paid  for  sending  the  message,  in 
the  face  of  the  stipulation  against  liability  for  any  error  in 
an  unrepeated  message,  notwithstanding  such  error  resulted 
from  the  negligence  of  the  company's  agents  by  whom  the 
message  was  sent  over  its  wires.  To  this  proposition  we  do 
not  agree.  It  has  long  been  the  settled  law  of  this  State, 
that  a  common  carrier  cannot  either  by  special  agreement 
with,  or  by  notice  brought  home  to,  the  shipper,  relieve 
himself  from  liability  for  the  consequences  of  his  negli- 
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gence.  Davidson  v.  Qraham^  2  Ohio  St.  131 ;  Hailroad 
Company  v.  Cwrran^  19  Ohio  St.  1. 

In  Qraham  v.  JkiviSy  4  Ohio  St.  377,  a  case  involving 
the  liability  of  a  common  carrier  who  claimed  exemption 
therefrom  by  reason  of  a  specia]  contract  with  the  shipper, 
it  was  said  that  ''one  of  the  strongest  motives  for  the 
faithful  performance  of  a  pablic  duty  is  found  in  the 
pecuniary  responsibility  which  the  carrier  incurs  for  its 
failure.  It  induces  him  to  furnish  safe  and  suitable  equip- 
ments, and  to  employ  careful  and  competent  agents.  A 
contract,  therefore,  with  one  to  relieve  him  from  any  part  of 
this  responsibility  reaches  beyond  the  person  with  whom  he 
contracts,  and  affects  all  who  place  their  persons  or 
property  in  his  custody.  It  is  immoral  because  it  dimin- 
ishes the  motive  for  the  performance  of  a  high  moral  duty ; 
and  it  is  against  public  policy,  because  it  takes  from  the 
public  a  part  of  the  security  they  would  otherwise  have." 

These  considerations — there  referred  to  common  carriers 
—  apply  with  equal  force  to  those  who  furnish  the  means  of 
telegraphic  communication  to  the  public.  Their  employ- 
ment is  not  only  public  in  its  nature,  but  it  has  become  a 
necessity  alike  to  the  social  and  commercial  world. 

Hence,  it  is  as  true  of  them,  as  of  common  carriers,  that 
any  stipulation  or  regulation  that  authorizes  or  enables 
them  to  secure  exemption  from  liability  for  negligence,  in 
the  transmission  or  delivery  of  the  message,  reaches  far 
beyond  the  person  with  whom  they  are  dealing,  and  for 
whom  the  immediate  service  is  being  performed,  and  affects 
the  entire  public.  The  cases  which  hold  that  a  common 
carrier  may  stipulate  for  immunity  from  liability  for  mere 
negligence,  all  agree  that  they  are  liable  for  ''  gross  negli- 
gence." But  just  what  this  term  means  is  not  easily  ascer- 
tained. There  is  authority  for  holding  it  to  be  equivalent 
to  fraud  or  intentional  wrong.  Jones  on  Bailm.  8-46  et  seq. 
But  a  majority  of  cases  would  seem  to  hold  it  to  be  a  fail- 
ure to  exercise  ordinary  care  In  Wilson  v.  Brett,  11  Mees. 
&  W.  113,  it  was  said  by  Baron  Rolfe  that  he  could ''  see 
no  difference  between  gross  negligence  and  negligence  ;  that 


334  AMERICAN  ELECTRICAL  CASES.        [VOL.  1 

Telegraph  Ck>.  t.  Griswold. 

it  was  the  same  thing  with  a  vituperative  epithet."  In 
Hinton  v.  Dibhin,  2  Ad.  &  El.  (N.  S.)  646,  Lord  Dmnus 
remarked,  that  ''when  we  find  gross  negligence  made  the 
criterion  to  determine  the  liability  of  a  common  carrier  who 
has  given  the  usual  notice,  it  might  perhaps  have  been 
reasonably  expected  that  something  like  a  definite  meaning 
should  have  been  given  to  the  expression.  It  is  believed, 
however,  tliat  in  none  of  the  numerous  cases  uiK>n  this  sub- 
ject is  any  such  attempt  made,  and  it  may  well  be  doubted 
whether  between  gross  negligence  and  negligence  merely  any 
intelligible  distinction  exists. ' '  See  also  Seal  v.  South  Dewn 
By.  Co.  3  H.  &  C.  337;  Austin  v.  MancTiester  Ry.  Co.,  11  Eng. 
L.  &  Eq.  613 ;  and  comments  of  Park,  B.,  in  Wyld  v.  PuJi- 
ford,  8  M.  &  W.  443.  In  Dvffv.  Budd,  3  Brod.  ABing. 
177,  it  was  held  by  Dallas,  C.  J.,  that  ^^  gross  negligence  is 
where  the  defendant  or  his  servants  have  not  taken  the  same 
care  of  the  property  as  a  prudent  man  would  take  of  his 
own."  And  by  Best,  J.,  in  Batson  v.  DonowtUj  4  Bam. 
&  Aid.,  21,  that  '^  they  must  take  as  much  care  of  it  as  a 
prudent  man  does  of  his  own  property." 

In  Orill  V.  Oeneral  Iron  Screw  Collier  Company ^  L.  R, 
1  C.  P.  600,  gress  negligence  was  held  to  be  a  relative  term 
and  meant  ' '  the  absence  of  the  care  that  was  requisite  under 
the  circumstances."  It  was  the  absence  of  such  care  as  it 
was  the  duty  of  the  defendant  to  use  in  the  circamstanoes 
of  the  case. 

In  Beal  v.  Sovih  Devon  By.  Co.,  supra,  it  was  held  in 
the  case  of  a  carrier  that  ''  gross  negligence  includes  the 
want  of  that  reasonable  care,  skill  and  expedition  which 
may  properly  be  expected  of  him,"  Crompton,  J.,  remark- 
ing, that  '^  for  all  practical  purposes  the  rule  may  be  stated 
to  be  that  failure  to  exercise  reasonable  care,  skill  and  dili- 
gence, is  gross  negligence."  To  the  same  effect  is  Briggs 
V.  Taylor,  28  Vt.  181,  and  Shearm.  &  Redf.  on  Neg.,  §16; 
all  substantially  agreeing  with  Willes,  J.,  in  Lord  v.  JUHd- 
land  By.  Co.,  L.  B.  3  G.  P.  844,  that  '^any  negligence  is 
gross  in  one  who  undertakes  a  duty  and  f ails  to  x)erf orm  it" 
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See,  also,  Oriffith  v.  2tipperwick,  28  Ohio  St.  388  ;  and  Penn- 
sylvania  Co.  v.  Miller^  36  Ohio  St.  649. 

These  aathorities  show  a  strong  tendency  in  the  adjudi- 
cations to  break  down  the  impracticable  distinction  between 
what  is  termed  gross  negligence  and  ordinary  negligence, 
which  some  of  the  cases  hold  to  exist.  The  mle,  however, 
in  this  State  is  well  settled,  that  one  exercising  a  public 
employment  is  liable  for  failing  to  bring  to  the  service  he 
undertakes  that  degre3  of  skill  and  care,  which  a  careful 
and  prudent  man  would  under  the  circumstances  employ ; 
and  that  any  stipulation  or  regulation  by  which  he  under- 
takes to  relieve  himself  from  the  duty  to  exercise  such 
skill  and  care  in  the  performance  of  the  service,  is  contrary 
to  public  policy,  and  consequently  illegal  and  void.  In  our 
opinion,  telegraph  companies  fall  within  the  operation  of 
this  rule  ;  and  that  in  failing  to  exercise  such  care  and  skill 
in  the  transmission  and  delivery  of  messages,  they  become 
liable  for  the  resulting  consequences,  notwithstanding  their 
stipulation  to  the  contrary.  The  right  to  make  rules  and 
regulations  to  govern  the  management  of  their  business  is 
expressly  conferred  by  statute.  But  such  rules  must  be 
reasonable,  and  if  they  fail  to  accord  with  the  demands  of  a 
sound  public  policy  they  are  void.  Railroad  Co.  v.  Lock- 
wood,  17  WaU.  367,  21  WaU.  267. 

We  are  also  of  the  opinion  that  the  failure  to  transmit 
and  deliver  the  message  in  the  form  or  language  in  which  it 
was  received  is  prima  fame  negligence,  for  which  the  com- 
pany is  liable ;  and  that  to  exonerate  itself  from  the  lia- 
bility thus  presumptively  arising,  it  must  show  that  the 
mistake  was  not  attributable  to  its  fault  or  negligence. 
This  rule  not  only  rests  upon  sound  reason,  but  is  well  sus- 
tained by  well  considered  cases.  Ba/rdett  w.  Western 
Union  Tel.  Co.y  68  Me.  209  ;  Rittenhouse  v.  Independent 
Line  of  Telegraph,  44  N.  Y.  263;  TyUr^  etc.  t. 
W.  U.  TeL  Co.,  60  111.  421 ;  Baldwin  v.  U.  8.  Tel.  Co.,  45 
N.  Y.  744;  W.  O.  Tel.  Co.  v.  Carew,  15  Mich.  525;  Be 
La  Orange  r.  8.  W.  TeL  Co.,  25  La  Ann.  383 ;  W.  U. 
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Td.  Co.  T.  Meek,  49  Ind.  63 ;  Turner  t.  Hawkeye  TeU 
Co.y  41  Iowa,  468. 

If  the  error  or  mistake  is  attributable  to  atmospheric 
causes  or  disturbances,  or  to  any  cause  for  which  the  com- 
pany is  not  at  fault,  it  is  entirely  within  its  power  to  show 
it.  To  require  the  sender  of  the  message  to  establish  the 
particular  act  of  negligence,  or  ferret  out  the  particular 
locality  where  the  negligent  act  occurred,  after  showing  the 
mistake  itself,  would  be  to  require  in  many  cases  an  impos- 
sibility, not  infrequently  resulting  in  enabling  the  company 
to  evade  a  just  liability.  We  are  further  of  the  opinion 
that  the  court  did  not  err  in  holding,  and  so  instructing  the 
jury,  that  the  message  received  by  the  company  for  trans- 
mission was  not  obscure  within  the  meaning  of  the  stipula- 
tion in  the  agreement  under  which  the  message  was  sent 
It  apx>eared  upon  its  face  that  it  related  to  a  business  trans- 
action, a  transaction  involving  the  purchase  and  sale  of 
property.  The  company  was,  therefore,  apprised  of  the  fact 
that  a  pecuniary  loss  might  result  from  an  incorrect  trans- 
mission of  the  message.  Where  this  appears,  there  is  no 
such  obscurity  as  relieves  the  company  from  liability  for 
negligently  failing  to  transmit  and  deliver  the  message  in 
the  language  in  which  it  was  received.  Western  Union 
Tel.  Co.  V.  Wenger,  66  Penn.  St.  262 ;  Jtittenhouse  v.  Inde- 
pendent Line  of  Tel. ,  44  N.  Y.  266 ;  ManvtOe  v.  W.  JJ. 

Tel.  Co.,  37  Iowa,  220. 

JudgmerU  affirmed. 
Okey,  J.,  dissented. 


Note.— This  case  is  cited  in  the  following  cases,  po9i :  Arkansas^  etc 
Jo.  V.  W.  U.  Tel.  Co. ;   Thompson  v.   W.  U.  Td.  Co. ;  Smith  v.  W.  U. 
Tel.  Co. ;  W.  U.  Td.  Co.  v.  Seirde ;  Julian  v.  W.  U.  Td.  Co. 
See  Index,  titles  "  Limiting  Liability,"  "  Burden  of  Proof." 
Also,  notes  to  Tyler  v.  W.  U.  Td,  Co.,  ante,  p.  14;  and  MansriUe  t.  W, 
U.  Td.  COn  ante.  p.  92. 
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John   P.  Beoker,  Plaintiff  in  error,  v.  The  Westebn 
Union  Telegbaph  Company,  Defendant  in  error. 

Supreme  Court  of  Nebraska,  January,  1881. 

aiNeb.  87.)    . 

liDfinNO  LIABILITY.—  UNREPSATED  XESSAGBS. 

Regulations  of  a  telegraph  company,  contained  on  their  printed  blanks, 
limiting  their  liability  for  mistake  in  unrepeated  messages  to  the  amount 
paid  for  transmission,  are  reasonable ;  and,  in  the  absence  of  gross  negli- 
gence or  willful  misconduct,  are  effective. 

Appeal  by  plaintiff  from  jadgment  entered  on  a  verdict 
awarding,  as  damages  for  error  in  transmitting  a  message, 
the  price  of  the  message  and  interest  thereon. 

George  W.  Doane^  for  plaintiff  in  error. 

James  M.  Woolworthj  for  defendant  in  error. 

Lake,  J. :  The  alleged  errors  to  be  considered  pertain  to 
the  instructions  to  the  jury.  The  charge  was  full,  covering 
every  point  arising  in  the  case  necessary  for  the  jury  to  be 
informed  upon,  and  was  evidently  prepared  with  care.  We 
shall  notice  only  those  portions  of  it  which  counsel  has 
specially  pointed  out  as  being  objectionable. 

It  is  said  by  counsel  in  his  brief  that  'Hhe  most  serious 

error  committed  "  is  in  those  portions  of  the  charge  wherein 

''reference  was  made  to  the  right  of  defendant  to  adopt 

rules  and  regulations  whereby  to  restrict  its  liability  in  this 

class  of  cases,   and  the  effect  of  the   adoption   of  such 

rules  and  regulations" — the  ground  taken  on  this  point 

being  that  there  was  nothing  in  the  pleadings  by  which 

these  rules  and  regulations  were  made  at  all  material.    In 

all  this  we  think  counsel  labors  under  a  mistake.    Evi- 
VoL.  1—22. 
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dently  the  rales  and  regulations  referred  to  by  the  jndge 
were  those  copied  into  the  answer  as  being  on  the  m» 
sage  blanks,  and  forming  the  basis  of  the  alleged  contract 
between  the  Telegraph  ;Company  and  Preston  &  Co.,  iht 
senders  of  the  message.  The  most  important  of  these  roles, 
in  fact  the  only  one  of  them  necessary  to  be  here  considered, 
is  that  which  provided  that  the  company  shoald'*  not  be 
liable  for  mistakes  *  *  ^  *  ot  any  unrepeated  mes- 
sage beyond  the  amcAint  received  for  sending  the  same." 
The  jary  were  told  that  this  was  not  an  unreasonable  n^gok- 
tion  on  the  part  of  the  company,  and  ^'if  brought  to  the 
knowledge  of  persons  dealing  with  them,  and  assented  to 
by  such  persons,  would  be  binding  upon  them.  The  eflfoct 
of  such  regulation  was  given  in  these  words,  which  we 
accept  as  a  fair  statement  of  the  law:  '^If,  therefore,  yon 
find  from  the  evidence,  that  at  the  time  this  telegram  was  sent, 
the  rules  and  regulations  which  have  been  offered  in  evidence 
were  in  force  along  the  defendant's  line,  and  such  regula- 
tions were  brought  to  the  knowledge  of  the  senders  of  the 
messiige,  or  the  plaintiff,  and  assented  to  by  them,  and  the 
message  in  question  was  not  directed  to  be  repeated,  and 
that  the  defendant  used  suitable  instruments  and  machinery, 
and  employed  skillful  operators,  who  in  the  transmission  of 
the  message  used  ordinary  care,  and  were  not  guilty  of 
actual  negligence  in  the  premises,  then  the  plaintiff  cannot 
recover  anything  beyond  the  price  of  the  message  and 
interest  thereon."  This,  we  are  of  opinion,  stated  the  law 
correctly,  and  was  necessary  to  a  fair  comprehension 
of  the  pleadings  and  evidence  by  the  jury.  The  fkict  that 
the  judge  referred  to  these  printed  conditions  upon  which 
alone  messages  would  be  sent  as  ''rules  and  regulations," 
instead  of  ''agreement"  or  "contract,"  is  of  no  imi>ort- 
ance.  We  suppose  that  they  were  essentially  rules  and 
regulations  until  accepted  by  delivering  the  message  for 
transmission  subject  to  them,  when  they  at  once  became  a 
binding  contract  between  the  company  and  the  senders. 
Wolf  V.  Western  Union  Telegraph  Campanyy  1  Ahl 
Bepts.  387. 
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The  plaintiff's  counsel  tendered  several  instructions 
embodying  the  views  for  which  he  now  contends  on  this 
question.  They  are  substantially  that  a  telegraph  company 
cannot,  by  a  rale  or  regulation  like  the  one  just  referred  to, 
limit  liability  for  errors  committed  in  the  transmission  of 
messages.  That  such  a  rule  is  unreasonable  and  contrary 
to  public  policy .  Further,  *'that  the  defendant,  in  order  to 
exonerate  itself  from  responsibility  for  the  mistake,  should 
have  shown  bow  it  occurred,  and  in  the  absence  of  such 
proof  the  jury  will  be  justified  in  presuming  a  want  of  ordi- 
nary care  on  the  part  of  the  defendant.''  These,  with  other 
propositions  of  similar  import  founded  thereon,  which,  in 
the  absence  of  all  restrictions,  would  have  been  suitable, 
were  rejected  by  the  court,  and  as  we  think,  properly.  The 
law,  as  it  is  finally  settled  by  the  better  authorities,  is  other- 
wise. 

In  Sedpath  t.  Western  Union  Telegraph  Company, 
112  Mass.  71,  it  was  laid  down  that  the  sender  of  an  unre- 
peated  message  written  upon  a  blank  of  the  company  having 
a  printed  heading,  which  specified  that  the  company  should 
not  be  liable  for  mistakes  in  the  transmission  of  an  unre- 
peated  message  beyond  the  amount  received  for  sending  it, 
could  not  recover  more  unless  the  mistakes  were  caused  by 
gross  negligence  or  fraud.  17  Am.  Bepts.  69.  And  in 
Breese  v.  United  States  Telegraph  Company^  48  N.  Y.  132, 
it  was  ruled  that  conditions  in  telegraphic  messages  as  to 
repeating  are  reasonable,  ^'  and  where  a  person  writes  a  dis- 
patch and  signs  his  name  upon  a  blank  containing  a  printed 
condition,  that  the  company  will  not  be  responsible  for  the 
corre\>t  transmission  of  the  message  unless  it  is  repeated  at 
an  additional  expense,  he  cannot  recover  for  an  error  in 
transmission,  the  condition  as  to  repeating  not  being  com- 
plied with,  and  there  being  no  allegation  of  gross  negli- 
gence or  willful  misconduct  on  the  part  of  the  company. 
This  case  is  reported  in  8  Am.  Bepts.  626.  In  the  opinion 
of  Earl,  C,  this  language  is  used :  **  But  while  they  "  (tele- 
graph companies)  ^'  are  bound  to  transmit  all  messages  deliv- 
ered to  them,  they  have  the  right  to  make  reasonable  rules 
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and  regulations  for  the  conduct  of  their  business.  Ther 
can  thus  limit  th^^ir  liability  for  mistakes  not  occasioned  by 
gross  negligence  or  willful  misconduct,  and  this  they  can  do 
by  notice  brought  home  to  the  sender  of  the  message,  or  by 
special  contract  entered  into  with  him."  And  in  the  same 
case  LoTT,  C.  C,  in  speaking  of  conditions  limiting  the 
company^s  liability  printed  upon  message  blanks,  said: 
^'The  conditions  are  reasonable,  and  not  against  pnblic 
policy.  On  the  contrary,  they  subserve  to  carry  out  the 
objects  for  which  telegraphic  associations  are  created,  and 
especially  to  secure  the  receipt  of  a  message  in  the  words  ii 
which  it  is  written  and  delivered  for  transmission.  A  party 
using  such  a  blank,  and  writing  Ids  dispatch  thereon,  assents 
to  the  terms  and  conditions  on  which  it  is  sent.  If  he  omits 
to  read  or  to  become  informed  of  them,  it  is  his  own  fanlt 
A  contract  voluntarily  signed  and  executed  by  a  party,  la 
the  absence  of  misrepresentation  or  fraud,  with  full  oppor- 
tunity of  information  as  to  its  contents,  cannot  be  avoided 
on  the  ground  of  his  negligence  or  omission  to  read  it,  orto 
avail  himself  of  sucli  information."  See,  also,  on  this  point 
Western  Union  Telegraph  Co.  v.  Carew^  15  Mich.  626 ;  and 
of  similar  imi)ort  is  GHnnell  v.  Western  Union  Tete- 
yraph  Company^  113  Mass.  299;  18  Am.  Rep.  485, 
where  (xKAY,  C.  J.,  says:  ''According  to  the  weight  of 
authority,  a  regulation  that  the  liability  of  the  comimny 
for  any  mistake  or  dehiy  in  the  transmission  or  delivery  of 
a  message,  or  for  not  delivering  the  same,  shall  not  extend 
beyond  the  sum  received  for  sending  it,  unless  the  sender 
orders  the  message  to  be  repeated  by  sending  it  back  to  the 
office  which  fiist  received  it,  and  pays  half  the  regular  rate 
<idditional,  is  a  reasonable  precaution  to  be  taken  by  the 
company,  and  binding  upon  all  who  assent  to  it,  so  as  to 
exempt  tlie  company  from  liability  beyond  the  amount 
stipulated  for  any  cause  except  willful  misconduct  or  ^ross 
negligence  on  tlie  part  of  the  company. 

The  reasonableness  of  the  rule  thus  recognized  by  the 
courts  must  be  seen  and  acknowledged  by  all  who  give  heed 
to  the  fact  sworn  to  on  the  trial  by  several  expert  witnesses, 
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■  ^nd  denied  by  none,  that  the  only  known  means  of  reach- 

■  ing  absolute  accuracy  in  the  transmission  of  messages  by 
if  telegraph  is  by  repeating  them  —  that  is,  returning  them  to 
^  the  office  from  which  they  were  sent,  for  comparison  with 

the  original. 

Many  additional  authorities  on  this  point  might  be  cited, 
but  these  will  suffice,  representing,  as  they  do,  the  current 
of  decision.  In  the  case  before  us  there  is  no  pretense 
either  of  gross  negligence  or  willful  misconduct  on  the  part 
of  the  company,  so  that  the  instructions  complained  of  are 
not  only  amply  supported  by  adjudged  cases,  but  were 
suited  to  the  facts  upon  which  the  jury  were  to  pass. 
Besides,  the  evidence  of  the  existence  of  the  rules  and  regu- 
lations limiting  the  company's  liability,  known  and  accepted 
by  the  plaintiff,  was  clear  and  convincing,  notwithstanding 
his  assertion  that  he  had  never  read  the  headings  to  the 
message  blanks.  It  is  a  noticeable  fact,  however,  that  the 
plaintiff  in  his  testimony  does  not  deny  that  he  well  under- 
stood that  such  rules  and  regulations  existed,  and  the 
importance  of  having  his  messages  repeated  to  insure  accu- 
racy  in  their  transmission.  He  admitted  on  his  cross- 
examination  that  for  several  years  he  had  received  and  sent 
hundreds  of  dispatches,  sometimes  several  in  a  single  day, 
writing  them,  as  occasion  required,  on  the  company's 
blanks,  or  on  ordinary  blank  paper,  so  that  if  he  did  not 
know  of  these  rules  it  was  because  of  his  own  gross  careless- 
ness. From  what  we  have  said  it  follows  that  the  instruc- 
tions requested  by  the  plaintiff,  as  to  the  degree  of  care  the 
company  was  bound  to  exercise  in  the  transmission  of  the 
message  in  question,  were  properly  refused,  as  by  these 
"  the  highest  degree  of  care  and  diligence  "  on  the  part  of 
the  company  would  have  been  requisite  to  avoid  liability  to 
the  full  extent  of  the  damages  caused  by  the  alleged  error, 
notwithstanding  the  aforesaid  limitation.  So,  too,  of  other 
instructions  tendered  and  refused,  to  the  effect  that  the 
defendant,  in  order  to  escape  such  liability  in  any  degree 
for  the  erroneous  transmission  of  the  message,  notwith- 
standing said  rules  and  regulations,  was  bound  to  show 
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just  how  the  error  was  brought  about,  and    that  it  wis 
through  no  fault  on  his  part. 

As  we  have  already  seen,  where  such  rules  and  regdi- 
tions  are  in  force,  and  the  message  is  sent  with  reference  to 
them,  the  company  cannot  be  made  liable  beyond  the 
amount  received  for  sending  the  message,  and  interest 
except  for  injuries  caused  by  gross  negligence  or  willM 
misconduct  on  the  part  of  its  agents.  And  so  the  jury  were 
told,  as  shown  by  the  instruction  above  quoted  and  others 
of  like  import. 

The  eighth  paragraph  of  the  instructions  is  pointed  oat 
by  counsel  as  specially  objectionable,  and  was  in  thess 
words:  ''If  there  were  such  rules  and  regulations  so 
assented  to,  the  mere  fact  that  there  was  an  error  in  the 
message  as  delivered  would  not  of  itself,  without  further 
proof  of  carelessness,  be  sufficient  to  authorize  the  plaintiff 
to  recover  anything  beyond  the  price  of  the  message  and 
interest  thereon."  There  is  no  error  in  this  instmction, 
which  is  fully  supported  by  the  authorities  already  cited. 
The  jury  did  return  a  verdict  in  favor  of  the  plaintiff  for 
the  sum  paid  by  him  for  sending  the  message,  which  was 
all  he  was  entitled  to,  gross  negligence  or  willful  miscon- 
duct being  neither  charged  nor  proved,  and  he  being  cleariy 
subject  to  the  rule  or  regulation  by  which  the  company 
restricted  its  liability  to  that  amount. 

As  before  stated,  the  charge  in  this  case  was  evidently 
prepared  witli  care,  and  after  a  full  examination  of  all  the 
authorities  cited  we  are  satisfied  that  it  states  the  law  of  the 
case  correctly,  in  every  particular,  and  therefore  the  judg- 
ment must  be  affirmed. 

JvdgmerU  affirmed. 


Note.— This  case  is  cited  in  the  following  cases,  pont:  Jones  v.  W.  U. 

Tel.  Co. ;    Womack  v.  W.  U.  Tel.  Co. 
See  Index,  titles,  *'  Limiting  Liability,''  "Unrepeated  Me88a(;60.'* 
Also,  notes  to  Manville  v.  W,  U.  Tel,  Co,,  anU^  p.  92 ;   Bedpafh  t.  W» 

17.  Tel.  Co.,  ante,  p.  40. 
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State,  Trenton  &  N.  Bmnswiok  Tarn.  Co.  t.  Aul  A  European  Com.  N.  Co. 


State,  Trenton  and  New  Brunswick  Turnpike  Com- 
PANT  et  al.,  Prosecutors,  v.  American  and  European 
Commercial  News  Company. 

New  Jersey  Supreme  Court,  June^  1881* 

(48  N.  J.  L.  881.) 

Tblboraph  uns  in  tubnfkb.— Constitutional  law.— Condkhnation. 

The  use  of  a  turnpike  for  telegraph  purpoees  is  a  public  use,' to  which  th  \ 
law  of  eminent  domain  applies ;  and  a  statute  authorizing  condemnation 
proceedings  is  constitutional. 

The  petition  and  order  in  such  proceedings  should,  however,  fix  a  definite 
portion  of  the  turnpike  to  be  used  by  the  telegraph  company. 

Certiorari  to  review  appointment  of  commissioners  in  con- 
demnation proceedings. 

B.  T.  OreeUy  for  the  plaintiff. 

(?.  jS.  Lindsay^  for  the  defendant. 

Van  Stckel,  J.  :  The  prosecutor  has  certified  into  this 
court  for  review,  the  appointment  of  commissioners  to 
assess  the  damages  which  it  will  sustain  by  reason  of  the 
erection  of  the  telegraph  line  of  the  defendant  upon  such 
portion  of  the  turnpike  of  the  prosecutor  as  lies  within  the 
county  of  Mercer.  *  On  this  certiorari  the  court  has  power 
to  pass  upon  all  questions  which  affect  the  right  i.of  the 
defendant  company  to  take  the  plaintiff*  s  lands,  so  far  as  they 
will  show  that,  as  to  the  plaintiff,  no  such  authority  exists. 
Staie  V.  Hudson  Tunnel  Co.,  9  Vroom,  648. 

The  first  objection  which  will  be  considered  is  radical : 
the  prosecutor  challenges  the  right  of  the  defendant  to 
invoke  the  power  of  eminent  domain. 

The  defendant  is  a  corporation  of  this  State,  organized 
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under  and  in  pursaance  of  the  act  entitled  ''An  act  to  incor- 
porate and  regalate  telegraph  companies."    Bev.,  p.  1174. 

The  eighth  section  of  that  act  requires  the  consent  of  the 
land  owner  to  the  use  of  his  lands  by  the  company. 

In  1880  a  supplement  was  passed  authorizing  the  api>oint- 
ment  of  commissioners  to  condemn  the  right  of  way.  Pamph. 
L.  1880,  p.  201,  §  2. 

This  section  is  alleged  to  be  unconstitutional  and  void, 
because  it  is  an  attempt  to  take  private  property  and  devote 
it  to  a  private  use. 

What  constitutes  a  public  use  has  been  the  subject  of 
much  discussion. 

Mr.  Mills,  in  his  work  on  Eminent  Domain,  says :  ^^The 
true  criterion  by  which  to  judge  of  the  character  of  the  use 
is  whether  the  public  may  enjoy  it  by  right,  or  only  by  per- 
mission."   Mills,  §  14. 

In  England,  and  in  most  of  the  States  in  this  country,  the 
duty  to  transmit  messages  is  expressly  laid  upon  telegraph 
companies  by  statute. 

It  has  not  been  established  as  a  rule,  however,  that  in 
order  to  render  the  use  public,  and  to  authorize  the  legisla- 
ture to  bestow  the  power  to  take  private  property,  the  duty 
must  be  expressly  imposed  upon  a  company  to  serve  all  who 
make  reasonable  demands  upon  it. 

In  Lumhard  v.  Stearns^  4  Cush.  60,  Chief  Justice  Shaw 
held  that  an  act  of  the  legislature  incorporating  a  company 
for  the  purpose  of  supplying  a  village  with  pure  water, 
with  authority  to  condemn  the  necessary  lands  and  springs, 
was  constitutional,  although  it  contained  no  express  provi- 
sion requiring  the  corporation  to  supply,  on  reasonable 
terms,  all  persons  applying  for  water.  By  accepting  the 
act  of  incorporation,  the  company  undertook  to  do  all  the 
public  duties  required  of  it ;  and  a  refusal  to  supply  any 
reasonable  demand  would  be  a  misfeasance  such  as  would 
subject  it  to  indictment,  or  such  an  abuse  of  its  franchise 
as  would  render  it  amenable  to  proceedings  for  the  revoca- 
tion of  its  charter. 
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The  like  view  was  entertained  by  one  of  the  most  eminent 
jurists  this  State  has  prodaced. 

In  Scudder  v.  Trefnton  Delaware  Falls  Co.^  Saxt.  694, 
729,  where  the  charter  imposed  no  restraint  upon  the  water 
company  to  supply  power  upon  a  reasonable  demand,  this 
learned  judge  says:  "I  do  not  know  that  this  court  can 
establish  a  general  rule  that  shall  hold  good  in  all  cases, 
and  be  a  permanent  bar  to  legislative  encroachment.  The 
^ver  varying  condition  of  society  is  constantly  presenting 
new  objects  of  public  importance  and  utility ;  and  what 
shall  be  considered  a  public  use  or  benefit  may  depend 
somewhat  on  the  situation  and  wants  of  the  community  for 
the  time  being.  The  great  principle  remains  :  there  must 
be  a  public  use  or  benefit  that  is  indisputable ;  but  what 
that  shall  consist  of,  or  how  extensive  it  shall  be  to  author- 
ize an  appropriation  of  private  property,  is  not  easily  reduci- 
ble to  a  general  rule.  Looking  at  the  case  in  all  its  bear- 
ings, and  believing  as  I  do  that  great  benefit  will  result  to 
the  community  from  the  contemplated  improvement,  I  am 
not  satisfied  to  declare  the  act  of  incorporation,  or  that  part 
of  it  which  is  now  in  question,  void  and  unconstitutional. 
I  do  not  see  in  it  such  a  decided  and  palpable  violation  of 
constitutional  right  as  will  warrant  me  to  put  an  end  to 
this  work  by  the  strong  arm  of  the  court.  The  legislature 
have  thought  proper,  in  their  wisdom,  to  exercise  the  right 
of  eminent  domain  for  an  object  which  they  deem  of  public 
use  and  importance,  and  although  their  judgment  is  not 
conclusive  as  to  the  right,  it  is  certainly  entitled  to  a  most 
respectful  consideration." 

The  term  '*  public  use"  is  flexible,  and' cannot  be  confined 
to  public  use  known  at  the  time  of  framing  the  Constitu- 
tion. All  improvements  that  may  be  made,  if  useful  to  the 
public,  may  be  encouraged  by  the  exercise  of  eminent 
domain.  Any  use  of  anything  which  will  satisfy  a  reason- 
able public  demand  for  facilities  of  travel,  for  transmission 
of  intelligence  or  of  commodities,  would  be  a  public  use." 
Mills,  21  ;  Concord  JR.  R,  v.  Oreeley,  17  N.  H.  47 ;  New 
Orleafis  Tel.  v.  Southern  Tel.9  53  Ala.  211. 
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In  this  case  I  think  the  legislature  has  sufficiently  indi- 
cated its  intention  to  give  telegraph  companies  a  public  char- 
acter, and  to  impose  upon  them  the  duty  to  transmit  all 
messages  which  may  be  offered. 

Section  6  of  the  act  in  question  provides  that  '^  any  line 
of  telegraph  or  company  organized  and  worked  by  virtue 
of  this  act,  shall  establish,  maintain  and  keep  open  at  least 
one  office  every  forty  miles  traversed  by  their  line." 

Section  4  limits  the  price  which  may  be  chat^^  for  mes- 
sages, and  section  12,  after  prohibiting  the  disclosure  of 
the  contents  of  any  message,  enacts  that  *^all  dispatches 
which  may  be  filed  at  any  office  in  this  State  for  transmis- 
sion to  any  point,  shall  be  so  transmitted  without  being 
made  public." 

The  word  '^  filed"  might  be  construed  to  mean  only  such 
messages  as  the  company  chose  to  accept  and  file  for  trans- 
mission. In  its  strict  sense,  it  would  not  include  even  mes- 
sages received  and  sent  at  once  before  filing  ;  bat  that  would 
be  a  narrow  interpretation  of  the  clause,  and  render  its 
evasion  so  easy  that  it  would  be  almost  nugatory. 

It  is  more  reasonable  to  hold  that  it  signifies  all  messages 
which  may  be  left  for  transmission,  imposing  a  duty  com- 
mensurate with  the  privileges  granted. 

These  provisions  of  the  law,  in  connection  with  the  fact 
that  the  legislature  has  granted  the  right  to  take  privats 
property,  clearly  evince  a  legislative  intent  to  lay  such 
companies  under  an  obligation  to  the  public  to  permit  the 
use  of  their  lines  by  all  persons,  under  reasonable  regula- 
tions ;  and  in  accepting  the  benefits  of  this  law,  the 
recipient  of  them  assumes  the  performance  of  this  duty  to 
the  public.  This  will  admittedly  constitute  a  public  use 
authorizing  the  exercise  of  the  right  of  eminent  domain. 

The  telegraph  has  become  as  essential  to  the  transaction 
of  the  business  of  the  conntry  as  the  railroads ;  and 
although  telegraph  companies  are  not,  like  railroadSi 
chargeable  with  the  duties  of  common  carriers,  yet,  in  the 
absence  of  the  provisions  which  have  been  cited,  the  impli- 
cation would  be  very  strong  that  the  legislature,  in  bestow* 
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ing  the  franchise,  intended  to  charge  the  companies  with  a 
duty  to  the  public. 

In  the  second  place,  it  is  urged  that  this  is  an  attempt  to 
take  the  franchise  heretofore  granted  to  the  prosecutor, 
which  cannot  be  done  without  express  authority  in  the 
statute.  That  a  telegraph  company  might  erect  so  many 
lines  of  poles,  or  place  the  poles  in  such  a  position  at 
various  points  on  the  turnpike  road,  as  to  virtually  appro- 
priate the  entire  road  bed  to  this  use,  is  true  ;  but  that  is 
not  the  necessary  result  of  the  erection  of  a  telegraph 
line. 

The  poles  might  be  placed  in  such  position  near  the 
exterior  lines  of  the  roadway  that  it  would  in  no  wise 
seriously  impair  the  prosecutor's  rights.  The  exercise  of 
such  a  right,  like  the  right  of  one  railroad  company  to  cross 
the  track  of  another,  requires  no  express  grant  of  authority ; 
it  may  be  sustained  under  the  general  grant  of  power  to  con- 
struct the  lines.  Morris  and  Essex  B.  Ji.  Co.  v.  Central  H. 
Ii.Oo.j2  Vroom,  205. 

The  petition  should,  therefore,  show  that  the  telegraph 
company  is  to  be  limited  in  its  right  to  erect  poles  to  a  space 
of  a  specified  width  along  the  exterior  line  or  lines  of  the 
pike,  that  it  may  appear  that  it  is  not  proposed  to  appro- 
priate the  franchise  of  the  turnpike  company ;  and  the  order 
should  be  equally  definite. 

On  application  for  the  appointment  of  commissioners  to 
assess  the  value  of  lands  taken  by  a  company  for  a  road,  it 
is  necessary,  upon  established  principles  of  law,  independ- 
ent of  requirements  in  the  charter,  that  the  land  owner 
should  be  distinctly  apprised  of  the  location  and  quantity 
of  land  to  be  valued,  and  that  the  appointment  should 
specify  the  same.  Vail  v.  Morris  and  Essex  JR.  B.  Co.y  1 
Zab.  189 ;  Coster  v.  N.  J.  B.  B.  Co.,  4  Zab.  730. 

The  petition  in  this  case  is  ''  for  permission  to  plant  tele- 
graph poles  on  the  margin  of  said  turnpike  road,  in  such 
places  along  the  line  of  said  turnpike  road  as  not  to  inter- 
fere with  the  public  travel  of  said  road." 

When  and  how  and  by  whom  will  it  be  determined  how 
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far  from  the  margin  the  poles  may  be  set  without  such 
interference  ? 

From  this  description  no  one  could  say  with  any  accuracy 
how  far  from  the  exterior  lines  of  the  highway  the  x>ole8 
might  be  placed.  The  telegraph  company  should  be 
restricted  to  a  certain,  definite  space,  so  that  the  commis- 
sioners can  act  intelligently  in  making  their  assessment. 

The  proceeding  should,  therefore,  be  set  aside,  with  costs. 


Note.— See  Indbx,  title  '<  Eminent  Domain." 
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Teaxu  Supreme  Court,  June  14, 1881, 
(55  Tex.  808.) 

Delay  in  transmission.— Injubt  to  fkelings.— Damages. 

In  case  of  willful  delay  to  transmit  a  telegram  announcing  the  death  of  a 
parent,  damages  for  the  injury  to  the  feelings  may  be  given. 

Action  for  damages.  The  facts  are  stated  in  the  opinion. 
The  plaintiff  below  appeals. 

Edward  Collier ^  Seth  Shepard  and  C.  0.  So  Helle,  for 
appellant. 

Likens  &  Stewart,  for  appellee. 

Watts,  J.,  Com.  App. :  The  queston  presented  by  the 
record  is  as  to  the  liability  of  a  telegraph  company  for 
injury  resulting  to  the  feelings  of  a  person  from  the  willful 
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neglect  of  the  agents  of  the  company  to  transmit  and 
deliver  a  message  announcing  the  death  of  such  person's 
mother,  and  requesting  his  presence  at  the  funeral,  etc. 

This  question  results  from  the  ruling  of  the  court  below 
in  sustaining  exceptions  to  the  petition. 

The  allegations  contained  in  the  petition  are  in  effect 
that  appellant' s  mother  died  on  the  16th  day  of  January, 
1874,  near  the  town  of  Gid  dings ;  that  on  that  day,  Wm. 
M.  Scallorn,  a  near  relative,  prepared  the  message  and 
delivered  the  same  to  the  company's  agent  at  said  town,  to 
be  promptly  transmitted  and  delivered  to  appellant  at 
Austin  ;  and  that  the  charge  for  such  service  was  then  paid 
to  such  agent;  that  the  agents  of  this  company  did  not 
transmit  and  cause  such  message  to  be  delivered  to  appel- 
lant within  a  reasonable  time,  notwithstanding  he  was  in 
the  city  of  Austin  and  at  his  usual  place  of  business  ;  but 
willfully  neglected  and  failed  so  to  do  for  several  days 
after  the  date  aforesaid ;  and  that  by  reason  of  such  willful 
neglect  and  failure  he  was  prevented  from  being  present  at 
the  funeral  services  of  his  mother,  and  providing  for  her 
remains  being  properly  cared  for,  and  from  paying  to  her 
the  last  tribute  of  respect,  etc.,  claiming  that  he  was  thereby 
injured  and  damaged  in  the  sum  of  $60,000.00. 

Actual  damages  are  either  general  or  special ;  the  former 
is  such  as  naturally  result  from  the  act  complained  of,  or 
which  the  law  implies  therefrom,  and  need  not  be  specially 
pleaded,  but  may  be  recovered  under  the  general  averment 
of  damages.     Sedgwick  on  Damages,  vol.  2,  p.  606. 

It  appears  to  be  the  settled  rule  of  law  in  this  State,  that 
injury  to  the  feelings,  caused  by  the  willful  neglect  or  fault 
of  another,  constitutes  such  actual  damages,  for  which  a 
recovery  may  be  had.  Hays  v.  H,  &  O.  N.  H.  H.  Co.,  46 
Tex.  279 ;  Zr.  <6  O.  N.  R.  R.  Co.  v.  RaTidall,  50  Tex.  261. 

In  the  last  edition  of  Shearman  &Kedfield  on  Negligence, 
after  fully  considering  the  measure  of  damages,  etc.,  in 
telegraph  cases,  the  authors  give  it  as  their  opinion  that 
*'in  case  of  delay  or  total  failure  of  delivery  of  messages 
relating  to  matters  not  connected  with  business,  such  as 
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personal  or  domestic  matters,  we  do  not  think  that  the  com- 
pany in  fault  onght  to  escape  with  mere  nominal  damagea. 
ya  account  of  the  want  of  strict  commercial  value  in  such 
messages. 

^^  Delay  in  the  announcement  of  a  death,  an  arrival,  the 
straying  or  recovery  of  a  child,  and  the  like,  may  often  be 
productive  of  an  injury  to  the  feelings  which  cannot  be 
^sily  estimated  in  money,  but  for  which  a  jury  should  be 
it  liberty  to  award  fair  damages." 

It  appears  to  us  that  the  natural  consequence  of  a  failore 
to  promptly  transmit  and  deliver  a  message  like  that  in  this 
3ase,  and  under  the  circumstances  shown  in  api>ellant'8 
petition,  is  to  produce  the  keenest  sense  of  grief  incident  to 
\  disappointment.  For  it  is  a  principle  of  oar  nature, 
implanted  in  the  bosom  of  every  reasonable  being  not 
ievoid  of  human  sensibilities,  to  promptly  i>ay  the  last 
tribute  of  respect  to  the  mother  who  bore  and  fostered  ns. 
A.nd  to  be  thwarted  in  the  discharge  of  this  duty,  prompted 
!is  it  is  by  natural  desire,  by  the  willful  fault  or  neglect  of 
one  whose  business  it  is  to  communicate  the  news,  and  who 
lias  received  his  compensation  therefor,  in  the  very  nature 
of  things  is  calculated  to  and  will  inflict  upon  the  mind  the 
sorest  sum  of  disappointment  and  sorrow.  This  being  the 
natural  result  of  such  neglect,  the  damages  resulting  there- 
from are  general  as  contra-distinguished  from  special  dam- 
a.ges,  and  may  be  recovered  under  the  general  averment  of 
iamages. 

In  the  case  of  Phillips  v.  Hoyle^  4  Gray  (Ifass.),  668,  it 
cvas  held  that  injury  to  the  feeling  of  a  parent  in  conse- 
[juence  of  the  seduction  of  his  daughter  constitute  general 
iamages  naturally  resulting  from  the  act.  and  need  not  be 
specially  pleaded.  A  similar  doctrine  is  asserted  by  the 
Supreme  Court  of  the  United  States,  in  the  case  of  HoberU 
V.  Oraham,  6  Wall.  578. 

This  being  the  natural  result  of  such  neglect,  mnst  be 
held  to  have  been  contemplated  by  the  company  when  its 
agent  received  the  message,  and  agreed  for  a  compensation, 
then  paid,  to  promptly  transmit  and  cause  the  same  to  be 
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delivered.    For  all  the  importance  that  the  message  imports 
is  fairly  shown  in  its  terms. 

Telegraph  companies  exercise  and  enjoy  special  franchises 
and  privileges  under  the  law ;  the  very  purpose  of  their 
organization  is  to  furnish  for  compensation  the  means  of 
rapid  and  prompt  communication ;  its  use  is  expensive,  and 
is  rarely  resorted  to  except  in  matters  of  importance  to  the 
parties.  Hence,  the  resort  to  this  mode  of  transmitting 
information  should  of  itself  be  held  sufficient  notice  to  the 
company's  agents,  that  as  between  the  sender  and  the  party 
to  whom  sent,  the  message  is  deemed  to  be  of  some  import- 
ance, unless  the  contrary  is  made  known  by  strict  informa- 
tion or  strong  implication,  as  time  is  the  usual  consideration 
that  prompts  parties  to  the  use  of  the  wire. 

The  law  will  not  permit  any  one  to  impose  with  impu- 
nity upon  another,  by  his  vdllful  fault  or  neglect,  such 
injury  to  his  feelings  as  is  the  natural  result  from  the  disap- 
];x)intment  shown  by  the  allegations  of  appellant's  petition, 
and  then  protect  himself  under  the  plea  of  damnum  absque 
injuria. 

Injury  to  the  feelings,  resulting  from  such  disappoint- 
ment, in  our  opinion  constitute  general  damages,  recover- 
able under  a  general  averment  of  damage ;  and  that  the  court 
erred  in  sustaining  the  exceptions  to  appellant's  petition. 

It  should  be  remarked  that  great  caution  ought  to  be 
observed  in  the  trial  of  cases  like  this  ;  as  it  will  be  so  easy 
and  natural  to  confound  the  corroding  grief  occasioned  by 
the  loss  of  the  parent  or  other  relative  with  the  disappoint- 
ment and  regret  occasioned  by  the  fault  or  neglect  of  the 
company ;  for  it  is  only  the  latter  for  which  a  recovery  may 
be  had ;  and  the  attention  of  juries  might  well  be  called  to 
that  fact. 

It  is  our  conclusion  that  the  proper  disposition  of  this 
appeal  is  to  reverse  the  judgment  and  remand  the  case. 

Beversed  and  remanded. 


Note. — This  case  is  cited  in  the  following  OMes,  po$t :  OuVf  ^^  ^*  ▼• 
J.  Levy ;  W,  U.  Tel.  Oo.  y.  SeireU. 
See  INDBX,  title  <*  Damages.'' 
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fWiMM  Supreme  Court,  June  SI,  1881. 

(67  Tex.  283.) 

Duty  to  patbons.— Halt-rate  mbssaqbs.— Contbibutqbt  nxougbiks. 

Telegraph  companies  are  not  subject  to  the  liabilities  of  oominon  carrion. 

Stipulations  limiting  liability  of  telegraph  companies  for  error  in  tnni- 
mission  of  half-rate  messages  to  a  certain  multiple  of  the  prioe  paid  for 
transmission,  held  reasonable  and  valid,  and  ^ective  as  protection  to 
the  company,  in  absence  of  proof  of  its  misconduct,  fraud  or  want  of 
due  care. 

Eleceiver  of  message  held  chargeable  with  contributory  negligence  for 
failure  to  have  message  repeated  when  he  suspected  there  waa  error, 
before  damage  done. 

Appeal  from  judgment  awarding  plaintiff  damages  for 

negligent  failure  to  transmit  a  message  correctly. 
The  facts  appear  iu  the  opinion. 

Walton^  Oreen  &  Hill^  for  appellant. 

SheeJcs  &  &aee(l^  for  appellee. 

Bonner,  Associate  Justice :  The  controversy  in  fhia  case 
arises  from  an  error  in  the  transmission  of  a  message  over 
the  line  of  the  appellant,  The  Western  Union  Telegraph 
Company,  sent  to  the  appellee,  Andrew  Neill,  by  his  agent, 
A.  J.  Fry. 

The  message  was  one  known  as  a  half-rate  or  night  mes- 
sage, being  sent  at  half  the  rate  charged  for  a  day  message. 

The  printed  form  accompanying  it,  and  underneath  which 
it  was  written,  together  with  the  message  itself^  the  latter 
being  in  italics,  is  as  follows : 
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«THE  WESTERN  UNION  TELEGRAPH  OOMPANT. 

"HALT-BikTB  BiBSBAOB. 


**  The  business  of  telegn^hing  is  liable  to  errors  and  delays,  arising  from 
causes  which  cannot  at  all  times  be  guarded  against,  including  sometimes 
negligence  of  servants  and  agents,  whom  it  is  necessary  to  employ.  Most 
errors  and  delays  may  be  prevented  by  repetition,  for  which,  during  the 
day,  half  price  extra  is  charged  in  addition  to  the  full  tariff  rates. 

"  The  Western  Union  Telegraph  Company  will  receive  messages  for  trans- 
miwion  between  stations  in  the  United  States  east  of  the  Mississippi  river,  to 
be  sent  without  repetition  during  the  night,  at  one-half  the  usual  rates,  on 
condition  that  the  sender  will  agree  that  he  will  not  claim  damages  from 
it  for  errors  or  delays,  or  for  non-delivery  of  such  messages,  happening 
from  any  cause  other  than  the  acts  of  it:  corporate  ofiScers,  beyond  a  sum 
equal  to  ten  times  the  amount  paid  for  transmission ;  and  that  no  claim 
for  damages  shall  be  valid  unless  presented  in  writing  within  twenty  days 
from  sending  the  message. 

**  The  company  will  be  responsible  to  the  limit  of  its  lines  only,  for  mes- 
sages destined  beyond,  but  will  act  as  the  sender's  agent  to  deliver  the 
message  to  connecting  companies  or  carriers,  if  desired,  without  charge 
and  without  liability. 

**  Gbobgb  H.  Muxfcbd,  S&fy  **  William  Obton,  Prea't 

*'Sbouin,  May  8, 1878. 

"  Send  the  following  half-rate  message,  subject  to  the  above  terms, 
which  are  agreed  to : 
*'  To  Col,  A.  NeiU,  Austin  : 

**  Sold  Block  4^6  A6&  home  place  for  two  thautandfive  hundred^  $tfiOO 

doum,  five  hundred  nine  months.    Answer. 

"  A.  J.  Fby." 

The  message  as  delivered  to  appellee  Neill,  inclusive  of 
print  and  manuscript  (shown  in  italics ),  was  as  follows : 

*'Half-batb  Mbssages. 

*'The  Western  Union  Telegraph  Company  require  that  aU  messages  re- 
ceived for  transmission  shaU  be  written  on  the  blanks  of  the  company, 
under  and  subject  to  the  conditions  thereon,  which  conditions  have  been 
agreed  to  by  the  sender  of  the  foUowing  half-batb  mbssaob. 
'< Gbobob  H.  Mumfobd,  8ee%  ''William  Obion,  Pret^t. 

*'  Dated  at  Seguin,  x  8, 1878. 

**  Received  ac  ^ostin.  May  9, 1878,   « 

'*ToColA.Nem: 

*^Sold  Block  four,  five  6b  six  and  have  plaee  for  two  thousand  five 
hundrt^f  two  thousand  down,  five  hundred  nine  monthe.    Answer, 
^  "A.  J.  Fby." 

Vol.  1—23. 
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The  error  occurred  in  sabstitating  the  word  ^^  have"  for 
the  word  "home.*' 

It  is  not  contended  but  that  the  agent,  Fry,  knew  of  the 
above  rules  and  regulations  of  the  company  in  regard  to 
sending  their  messages,  and  the  difference  between  what  is 
known  as  a  full-rate  or  day  message,  and  a  half-rate  or 
night  message.    Breese  v.  Tel.  Co.,  48  N.  T.  132. 

Amongst  other  defenses  relied  upon  are  that  the  printed 
rules  and  regulations,  accompanying  the  message  as  written 
and  delivered  to  the  company,  constituted  the  contract 
between  the  parties,  and  that  this  should  govern  the  ques- 
tion of  the  liability  of  the  company  and  the  amount  to  be 
recovered  against  it ;  that  under  the  terms  of  the  contract, 
this  damage  should  be  limited  to  the  sum  of  $5,  being  ten 
times  the  amount  paid  the  company,  and  could  not  include 
the  sum  of  $1,750,  for  which  the  judgment  below  was 
rendered  ;  and  further,  that  appellee  Neill  was  charged 
with  notice  of  the  ambiguity  in  the  message  as  received  by 
him,  it  appearing  that  there  was  a  probable  error  in  it,  and 
that  in  order  to  hold  the  company  liable,  he  should  have 
had  the  message  repeated,  and  thus  in  all  probability  cor- 
rected the  error  and  avoided  the  damage. 

These  general  propositions  bring  up  the  principal  ques- 
tions believed  to  be  necessary  to  the  decision  of  the  case  as 
now  before  us. 

In  the  application  of  the  principles  of  law  to  the  new  and 
intricate  agency  of  telegraphy,  it  may  reasonably  be 
expected  that  mistakes  and  conflicting  decisions  would  be 
made,  until  time,  experience  and  reflection  should  settle 
the  proper  basis  upon  which  this  application  should  be 
made. 

Whether  or  not  telegraph  companies  should  be  held  as 
common  carriers,  with  all  their  common-law  liabilities,  has 
been  the  subject  of  much  discussion  and  conflicting  de- 
cisions. 

In  many  jurisdictions,  their  rights,  duties  and  liabilities 
have  been  defined  by  statute,  and  thereby  oiuch  of  the 
difficulty  has  been  solved  ;    but  where,  as  in  this  State, 
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there  has  been  do  such  legislation,  and  where  it  is  compara- 
tively a  question  of  first  impression,  we  most  find  the 
proper  solution  in  such  common-law  principles  as  are 
applicable,  and  in  the  decision  of  those  courts  in  which, 
in  our  opinion,  this  application  has  been  most  appropriately 
and  correctly  made. 

The  great  weight  of  authority,  and  which  from  the  nature 
of  the  employment  of  telegraph  companies  seems  founded 
upon  reason,  is  that  though  in  some  essential  particulars  they 
partake  of  the  character  of  common  carriers,  they  are  not 
strictly  such,  and  should  not  be  held  to  the  same  degree  of 
strict  responsibility.  Scott  &  Jarnagan,  Law  of  Telegraphs, 
part  2,  ch.  4 ;  2  Sedg.  on  Damages  (7th  ed.),  122,  note  c ;  2 
Redf.  on  Railways  (4th  ed.),  290 ;  Cooley  on  Torts,  646  ;  2 
Thomp.  on  Neg.  836,  citing  many  authorities  in  note  8; 
Ellis  Y.  Tel.  Co.,  13  Allen,  233;  Grinnell  v.  TeL  Co., 
113  Mass.  301 ;  Tel.  Co.  v.  Carew,  15  Mich.  526 ;  Birney  v. 
Tel.  Co.,  18  Md.  358;  Breese  v.  Tel.  Co.,  46  Barb.  274,  re- 
affirmed,  48  N.   Y.   132;   AiMn  v.  Tel.  Co.,  6  S.  C. 

(Rich.)  368. 

As  our  legislature,  however,  has  delegated  to  telegraph 
companies  the  power  to  exercise  the  right  of  eminent 
domain,  and  as  their  employment  is  qudH  public,  they 
should  so  far  be  governed  by  the  law  applicable  to  common 
carriers  that  the  general  duty  devolves  upon  them  to  serve 
the  public  and  act  impartially  and  in  good  faith  to  all  alike, 
and  to  send  messages  in  the  order  received.  But  they  are 
not,  as  is  the  general  rule  with  common  carriers,  insurers, 
simply  by  reason  of  their  occupation,  but  are  held  only  to  a 
reasonable  degree  of  care  and  diligence  in  proportion  to  the 
degree  of  responsibility ;  and  it  follows  that  they  have  the 
right,  in  a  proper  manner  and  within  a  proper  limitation, 
to  restrict  their  liability  for  damages.  Otherwise,  as  said 
by  Lord  Chief  Justice  Jebvis,  in  MacAruhrews  v.  Tel.  Co., 
they  ^'  would  become,  what  it  is  not  pretended  that  they  are, 
general  insurers  against  loss  arising  from  casualties  over 
which  they  have  no  control"  17  C*  B.  13 ;  Breese  v.  Tel. 
Co.,  48  N.  Y.  182 ;  Ellis  v.  Tel.  Co.,  13  Mass.  233 ;   Tel. 
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Co.  y.  aOdersleeve,  29  Md.  246 ;  Hibbard  r.  TeL  Co^ 
33  Wis.  566. 

In  accordance  with  these  principles^  and  which  have  been 
often  recognized  by  the  legislative  departments  also,  it  may 
now  be  considered  as  settled  law  that  telegraph  companies 
can,  by  express  contract,  or  by  proper  roles  and  regalatioiis, 
contained  in  printed  notices  or  otherwise,  and  brought  to 
the  knowledge  of  those  to  whom  they  deal  under  such  cir- 
canistances  as  to  create  an  implied  contract,  limit  their 
liability  for  delays  and  errors  in  transmitting  and  delivering 
messages,  except  when  caused  by  the  misconduct,  fraud  or 
want  of  due  care  on  the  part  of  the  company,  its  servants 
or  agents.  In  cases  of  this  character,  that  exemption  from 
liability  cannot  be  claimed  for  such  misconduct,  fraud,  or 
want  of  due  care,  is  a  cardinal  doctrine  of  the  common  law, 
which  has  become  deeply  rooted  into  our  own  jurisprad- 
ence,  and  the  wisdom  of  which  has  received  the  sanction  of 
ages.  2  Sedg.  on  Damages  (7th  ed.),  130 ;  2Bedf.  on  Rail- 
ways (4th  ed.),  290 ;  2  Thomp.  on  Neg.  839,  §  4 ;  Tkl.  Co.  v. 
Carew,  16  Mich.  525;  Ellis  v.  Tel.  Co.,  13  Alien,  228; 
Birney  v.  Tel.  Co.,  18  Md.  368;  Tel.  Co.  v.  Oildersleetey^ 
Md.  232;  Breesev.  Tel  Co,,  46  Barb.  274,  re-affirmed,  48 
N.  Y.  132;  Campy.  Tel.  Co.,  1  Met.  (Ky.)  164;  ^088- 
more  ¥.  Tel.  Co.,  78  Penn.  238 ;  Aikin  ▼•  IteC  Co.,  6  S. 
C.  (Rich.)  358. 

What  rules  and  regulations  are  reasonable,  and  what  aze 
not,  has  given  rise  to  many  judicial  decisions. 

That  they  can  so  limit  their  liability  in  regard  to  night 
messages,  which  are  more  subject  to  delays  from  natural 
and  other  causes  that  would  readily  suggest  themselves, 
would  seem  very  reasonable,  and  particularly  when  the 
party  who  avails  himself  of  that  kind  of  message  at  a 
reduced  rate  does  so  voluntarily  in  preference  to  what  is 
known  as  a  day  message.  We  fail  to  perceive  on  principle 
why  in  such  case  the  parties  may  not,  as  they  did  here, 
agree  upon  a  sum  certain  in  the  nature  of  liquidated  dam- 
ages, for  an  error  or  delay  arising  from  other  cause  than 
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■faoonflnct,  fraud  or  the  want  of  proper  care  as  above 

diown.    Alkin  r.  TeL  Co.,  6  S.  C.  (Rich.)  868. 

If  the  testiinoiiy,  however,  should  show  that  the  failure 

to  properly  transmit  or  deliver  a  message  arose  from  such 

■isoonduct,  fraud  or  want  of  due  care,  then  it  might  be 

Tery  seriously  questioned,  indeed,  whether  the  same  reasons 

o(  public  policy  which  prohibit  exemption  from  liability  on 

tlMM  grounds,  would  not  also  prohibit  a  limitation  upon 

the  true  amount  of  damages  whicli  should  be  recovered  — 

td^graphic  communication  having  now  become  almost  a 

ndal  as  well  as  a  commercial  necessity,  and  the  want  of 

eompeting  lines  giving  to  the  companies  greatly  the  vantage 

ground  over  the  public. 
This  question,  nowever,  is  not  necessary  to  the  present 

appeal,  and  not  having  been  fully  argued  by  counsel,  we  do 

not  make  any  decision  upon  it. 

BofrUeU  ▼•  Tel.  Co.,  62  Me.  209,  was  a  suit  for  damages 
caused  by  an  error  in  a  night  message,  and  was  based  upon 
the  reasoning  in  the  preceding  case  of  T}rue  v.  Tel  Co. ,  60 
Me.  9  ;  to  the  effect  that  the  company  could  not,  on  grounds 
of  public  policy,  claim  a  general  and  unlimited  exemption 
from  any  and  all  liability  beyond  the  sum  paid,  ^^from 
whatever  cause  occurring,"  not  excepting  even  gross  negli- 
gence or  the  want  of  the  lowest  degree  of  care.  That  this 
was  in  effect  no  contract  at  all,  as  the  company  was  not  bound 
either  to  transmit  the  message,  to  transmit  it  correctly,  or 
to  deliver  it  when  transmitted,  and  that  the  agreement  in 
case  of  failure,  to  simply  repay  the  money  received,  was  no 
Bofllcient  consideration. 

That  the  construction  placed  upon  the  contract  in  the  case 
of  TVue  ▼.  Td.  Co.  was  a  strained  one,  is  clearly  shown  in  a 
comment  upon  that  case,  in  AiMn  ¥  Td.  Co.,  6  S.  C.  (Rich) 
374 ;  and  in  OrinnM  w.  Td.  Co.,  113  Mass.  806,  it  is  said 
by  Obat,  chief  justice,  that  the  opinion  of  the  majority  of 
the  court  in  IHie  v.  Tel.  Co.,  supra^  appears  to  be  founded 
on  a  false  analogy  between  telegraph  companies  and  com- 
mon carriers,  and  is  opi)osed  in  a  very  able  dissenting 
oi&nion  by  Chief  Justice  Appleton. 
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We  do  not  admit  the  correctness  of  the  principle 
announced  in  the  above  case  of  BarUett  ▼•  UeL  Co^  K 
Me.  209,  that  if  there  is  expressed  in  the  contract  an 
invalid  ground  upon  which  exemption  is  claimed  by  the 
company,  that  this  taints  the  whole  contract,  and  willrender 
void  other  grounds  therein  contained  which  may  be  valii 
Such  has  not  been  the  rule  in  other  courts  of  hi  j^h  standard. 
Mac  Andrew  v.  Tel  Co.,  17  C.  B.  12  ,  Mlts  v.  Td.  Co.,  18 
Allen,  236 ;  Passmore  w.  Tel.  Co.,  78  Penn.  246. 

It  is  a  well-known  rule  of  construction,  that  one  pait  of  a 
law  may  be  unconstitutional  and  hence  void,  and  another 
part  valid,  and  we  think  the  same  principle  woald  apply  to 
a  contract  like  the  one  under  consideration. 

The  other  cases  of  night  messages  which  have  come  under 
our  observation  are  generally  those  in  which  the  company 
is  sought  to  be  held  liable,  not  as  in  the  case  now  before  the 
court,  for  an  alleged  error  in  the  message,  but  for  want  of 
due  care  and  diligence,  either  in  not  transmitting  it  at  all,  or 
in  not  delivering  it  in  due  time,  and  which  would  come 
within  one  of  the  exceptions  before  shown  as  not  constita- 
ting  a  sufficient  ground  of  exemption.  Among  the  cases  of 
night  messages  wiiicli  come  within  the  above  designation  may 
be  mentioned  the  following:  IVue  v.  Tel.  Co.^  60  Me.  9; 
niMmrd  v.  Tel.  Co.,  53  Wis.  559 ;  Ca^idee  v.  Tel  C0.9 
34  Wis.  471 ;  Tel.  Co.  ¥.  Fontaine,  68  Ga.  433,  and  the 
case  cited  by  counsel  for  appellee  decided  by  our  Cioart  of 
Appeals  at  the  late  Galveston  term,  Tel.  Co.  v.  Wetting. 

We  are  of  opinion  that  the  company  liad  the  right 
to  make  the  limitation  of  their  liability  in  regard  to  the 
night  message  under  consideration,  and  that  it  was  valid 
and  binding  to  the  extent  to  protect  them  from  damages 
for  an  error  in  the  transmission  of  the  message,  aniess 
shown  to  have  been  occasioned  by  the  misconduct,  fraud  or 
want  of  due  care  of  itself,  its  servants  or  agents  ;  and  that 
unless  thus  occasioned,  the  measure  of  damages  is  the  price 
agreed  upon — ten  times  the  value  of  the  sum  paid  to  trans- 
mit the  message. 

We  are  further  of  opinion  that  the  mere  fact  that  then 
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may  have  been  an  error  in  the  message  as  received  by  the 
operator  at  Austin  and  delivered  to  appellee  Neill,  is  not  of 
itself  sufficient  proof  of  negligence  to  entitle  the  plaintiff  to 
recover,  as  the  error  may  reasonably  be  referred  to  some 
other  cause,  embraced  within  the  exemption  clause  con- 
tained in  the  contract.  AiMn  t.  Td.  Co.,  6  S.  C.  (Rich) 
367 ;  SweatlaTid  v.  Tel.  Co.,  27  Iowa,  466 ;  Tel.  Co,  v.  OUder- 
sleeve,  29  Md.  248. 

Another  regulation  of  telegraph  companies,  held  to  be 
reasonable  by  the  great  weight  of  authority,  is  the  right  to 
demand  in  a  proper  case,  as  a  condition  of  liability,  that 
the  message  be  repeated  at  a  reasonable  cost.  2  Sedg.  on 
Damages  (7th  ed.),  130  ;  2  Redf.  on  Railways,  290,  sec.  17, 
note  16 ;  2  Thomp.  on  Neg.  841,  sec.  6 ;  Tel.  Co,  v.  CareUi>, 
15  Mich.  525;  Ellis  v.  Tel.  Co.,  13  Allen,  226;  Bedpath 
T.  Tel.  Co.9 112  Mass.  71 ;  Grinnea  w.  Tel.  Co.,  113  Mass, 
299;  Wann  v.  Tel.  Co.,  37  Mo.  472;  Breesev.  Tel.  Co.,  45 
Barb.  274;  re-affirmed,  48  N.  Y.,132;  Camp  v.  Tel  Co., 
1  Met.  (Ky.)  164;  JPassmore  v.  Tei.  Co.,  78  Penn.  238; 
MacAjidrew  v.  Tel.  Co.,  17  C.  B.,  3;  S.  C.  33  Eng.  L.  ft 
Eq.  180. 

The  testimony  of  appellee  Neill  himself  shows  that  upon 
the  face  of  the  message  there  was  an  ambiguity  in  the  use 
of  the  word  ^'have,"  which  required  an  explanation,  and 
that  for  this  purpose  he  went  to  the  office  to  have  the  mes- 
sage repeated.  That  this  was  not  done,  however,  for  the  rea- 
son that  the  operator  said  that  it  was  correct  as  received  by 
him. 

This  was  before  any  damage  had  occurred,  and  when  in 
all  probability  it  might  have  been  avoided  by  having  the 
message  repeated. 

We  are  of  the  opinion  that  in  an  action  ex  contractu  the 
failure  to  comply  with  such  stipulation,  without  sufficient 
excuse  shown,  would  be  such  non-performance  of  an  essen- 
tial condition  precedent  as  should  exonerate  the  compan^ 
from  greater  liability  than  that  agreed  ui)on ;  and  farther, 
that  in  such  case  it  would  not  be  a  sufficient  excuse  that 
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reliance  had  been  placed  upon  the  subseqaent  declaration 
of  the  operator,  that  the  message  was  correct  as  received  by 
him.  To  permit  this  would  be  to  allow  the  mere  hearsay 
statements  of  an  operator,  whose  basiness  it  was  to  send 
and  receive  messages,  to  subsequently  vary  the  terms  of  a 
prior  contract  made  by  the  principal,  and  this,  too,  not  only 
without  consideration,  but  by  releasing  the  consideration 
agreed  upon  for  the  guaranty  against  error.  JHbI.  Co.  y. 
Oildersleevey  29  Md.  248 ;  OrinneU  r.  TeL  Co.,  113  Mass. 
806,  307;  Sweatland  v.  Tel.  Co,^  27  Iowa,  468.  AiMn  t. 
Tel.  Co.,  5  S.  C.  (Rich)  377. 

We  are  further  of  opinion  that  in  an  action  ex  delicto^ 
when,  from  the  face  of  the  message  or  otherwise,  knowledge 
is  brought  home  to  the  party  to  whom  the  message  is 
sent  that  there  is  a  probable  error,  the  failure  to  have  the 
message  repeated,  when  this  can  be  done  before  the  damage 
has  occurred,  would  be  such  contributory  negligence  as 
should  defeat  his  right  to  recover. 

Passmore  ¥.  Tel.  Co.,  78  Penn.  238,  was  like  the  case 
now  under  consideration  —  a  suit  for  damages  for  an  error 
in  a  message  relating  to  the  sale  of  land.  The  message,  as 
received  to  be  transmitted,  was  as  follows:  ''I  hold  the 
Tibbs  tract  for  you ;  all  will  be  right ;"  as  delivered  by  the 
company,  ''  I  sold  the  Tibbs  tract  for  you,''  etc.  In  that 
case  it  was  held  that  the  failure  to  have  the  message  repeated 
was  such  contributory  negligence  as  relieved  the  company 
from  liability. 

Besides,  it  is  a  salutary  principle  of  law  that  everyone,  as 
far  as  practirabh\  should  endeavor  to  avert  the  damage 
which  may  be  occasioned  to  him  by  the  wrongful  act  of 
another  ;  that  he  should  not  suffer  damages  to  accumulate, 
which,  by  reasonable  exertion,  he  might  have  avoided. 
1  Sedg.  on  Damages  (7th  ed.),  164,  165  ;  Champion  v.  Vin- 
cent, 20  Tex.  816 ;  Mathew  v.  Bviler  County,  28  Iowa,  2(53 ; 
B.  Co.  V.  Eodgers,  24  Ind.  103 ;  Heavilon  v.  Kramer ^  31 
Ind.  241 ;  State  of  Mo.  ex  rel.  Rice  v.  Powell,  44  Mo.  436. 

Whether,  under  this  principle,  appellee  Neill  should  not 
have  sought  to  lessen  the  damage  by  instituting  suit  against 
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his  vendee,  Johnson,  to  cancel  his  deed,  on  the  ground  of 
mistake,  and,  if  necessary,  have  made  the  company  a  party 
to  the  suit,  is  worthy  of  serious  consideration,  but  in  regard 
to  which  we  do  not  feel  prepared  to  give  an  opinion. 

That  the  notice  accompanying  the  message  in  terms 
applied  to  those  sent  east  of  the  Mississippi  river  should 
not,  in  our  opinion,  in  the  present  case,  prevent  its  applica- 
tion to  one  sent  west  of  that  river.  That  part  of  the  notice 
was  evidently  a  mere  form,  and  its  real  essential  requisites 
were  agreed  to  by  the  parties,  and  hence  would  apply  to 
the  case  under  consideration. 

As  the  cause  was  submitted  to  the  court  without  the  inter- 
vention of  a  jury,  and  as  the  record  does  not  disclose  any 
special  findings  of  law  or  fact  by  the  learned  judge  presid- 
ing, we  are  not  advised  of  the  particular  ground  upon  which 
his  judgment  was  based.  As,  however,  it  is  evident  that  it 
must  have  been  some  view  of  the  law  inconsistent  with  this 
opinion,  the  judgment  below  is  reversed  and  the  cause 

remanded. 

Reversed  and  remanded. 


NoTB.^This  case  is  cited  in  the  following  cases,  po%i :  Jones  ▼.  W,  U. 
Tel.  Co. ;  W.  U.  Tel  Co.  v.  Broum ;  Womaek  ▼.  W.  U.  Tel  Co. ;  W.  U. 
Tel.  Co.  V.  Edsall 

See  Index,  titles  "  Duty  to  Patrons,"  *•  Limiting  Liability."  *•  Ck>ntribu- 
tory  Negligence." 

See  notes  to  ManvUle  ▼.  W.  U.  Tel.  Co.,  ante,  p.  02 ;  Hibhard  ▼.  W.  U, 
Tel.  COn  atUet  p.  8d;  and  Sprague  ▼.  W.  U,  Tel.  Co.,  ante,  p.  204. 
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Duncan  C.  Mackat,  Respondent,  v.  Wsstkbn  Uino5 

Telegraph  Company^  Appellant. 

Supreme  Court  of  Nevada,  Juty^  1881. 

(16Nev.  222.) 

Cipher  tkleqrail—  Mbasubb  of  damaobb. 

For  delay  in  transmitting  a  cipher  dispatch,  the  importanoe  of  which  ii 
not  explained  to  the  agent  of  the  telegraph  company,  no  damages  cu  ht 
recovered  beyond  the  price  of  transmission. 

Appeal  from  the  District  Court  of  the  First  Judicial 
District,  Storey  county. 
The  facts  appear  in  the  opinion. 

C.  J.  Hillyer^  for  appellant 

Lewis  &  DecUj  for  respondent. 

By  the  Court,  Belknap,  J. :  The  defendant  oorpon- 
tion  received  from  the  plaintiff,  at  the  city  of  Virginia,  in 
this  State,  for  transmission  by  telegraph  to  San  Frandfloo, 
a  message,  in  words  unintelligible  by  themselves,  bnt  which 
the  broker  to  whom  it  was  addressed  could  have  nndemtood 
as  an  order  to  sell  two  hundred  and  fifty  shares  of  Mezican 
mining  stock  in  his  hands,  belonging  to  plaintiff.  The 
message  was  delivered  to  defendant  at  about  1  o'clock  R  M. 
of  the  fourteenth  day  of  October,  1878,  but,  through  the 
negligent  delay  of  defendant,  it  was  not  received  at  its  San 
Francisco  office  until  3.36  o'clock  of  that  afternoon,  and  the 
plaintiff  thereby  lost  the  difference  between  the  amount  for 
which  the  stock  conld  have  been  sold  at  the  8  o'clock  P.  M. 
informal  session  of  the  board  of  brokers,  and  that  for  which 
the  stock  was  actually  sold  upon  the  receipt  of  the  message 
by  the  broker.     This  difference  the  plaintiff  claims  he  is 
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entitled  to  receive  as  damages  in  this  action,  and  under 
instructions  supporting  this  theory,  the  jury  returned  a  ver- 
dict in  favor  of  plaintiff  for  one  thousand  dollars. 

It  is  the  duty  of  proprietors  of  telegraph  lines  to  transmit 
messages  with  reasonable  diligence,  and  in  the  order  of  time 
in  which  they  are  received.  Failure  to  do  so  creates  a 
liability  in  favor  of  the  person  injured.  Defendant's  negli- 
gence in  this  respect  is  conceded  for  the  purposes  of  this 
appeal,  and  the  only  question  made  in  the  case  relates  to 
the  measure  of  damages.  Defendant  claims  that  the  dam- 
ages recovered  were  such  as  were  not  fairly  within  its  con- 
templation, as  the  result  of  its  delinquency,  at  the  time  it 
entered  into  the  contract  to  transmit  the  message. 

There  appears  to  be  no  conflict  in  the  decided  cases,  that 
in  actions  for  breach  of  contract  for  transmission  of  tele- 
graphic messages,  the  measure  of  damages  is  the  same  as  for 
breach  of  contract  generally.  In  general,  a  i)arty  failing  to 
perform  his  contract  may  be  holden  to  make  good  the  loss 
occasioned  by  his  failure,  but  he  cannot  be  holden  for 
remote,  contingent,  and  uncertain  consequences,  or  for 
speculative  or  possible  results,  though  deducible  from  the 
failure.  In  the  consideration  of  this  subject  the  Supreme 
Judicial  Court  of  Massachusetts,  in  the  case  of  Squire  v. 
Western  Union  Telegraph  Company y  98  Mass.  237,  said : 
*'  A  rule  of  damages,  which  should  embrace  within  its  scope 
all  the  consequences  which  might  be  shown  to  have  resulted 
from  a  failure  or  omission  to  perform  a  stipulated  duty  or 
service,  would  be  a  serious  hindrance  to  the  operations  of 
commerce,  and  to  the  transaction  of  the  common  business 
of  life.  The  effect  would  be  to  impose  a  liability  wholly 
disproportionate  to  the  nature  of  the  act  or  service  which  a 
party  has  bound  himself  to  perform,  and  to  the  compensa- 
tion paid  and  received  therefor.  The  practical  rule,  founded 
on  a  wise  policy,  and  at  the  same  time  consistent  with  good 
sense  and  sound  equity,  is,  that  a  i)arty  can  be  held  liable 
for  breach  of  a  contract  only  for  such  damages  as  are  the 
natural  or  necessary  and  the  immediate  and  direct  results 
of  the  breach  —  such  aiB  might  properly  be  deemed  to  \mVh 
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)een  in  contemplation  of  the  parties  when  the  contract  was 
entered  into — and  that  all  remote,  specnlatiyey  and  unoer- 
ain  resolts,  as  well  as  possible  profits  and  advantages,  and 
»ther  like  consequences  which  might  have  arisen  from  the 
ulfiUment  of  the  contract,  mast  be  excluded  as  forming  no 
ast  or  legitimate  basis  on  which  to  determine  the  extent  of 
he  injury  actually  caused  by  a  breach." 

The  case  of  Hadley  v.  BaxenddUy  9  Exch.  341,  contains 
he  following  authoritative  statement  of  this  role,  which  is 
requently  quoted  and  universally  accepted  :  ^*  When  two 
)arties  have  made  a  contract  which  one  of  them  has  broken, 
he  damages  which  the  other  party  ought  to  receive  in 
esi)ect  of  such  breach  of  contract  should  be  such  as  may 
airly  and  reasonably  be  considered,  either  arising  natnrall  j, 
.  e.,  according  to  the  usual  course  of  things,  from  sucli 
breach  of  contract  itself,  or  such  as  may  reasonably  be  sup- 
)Osed  to  have  been  in  the  contemplation  of  both  parties,  at 
he  time  they  made  the  contract,  as  the  probable  result  of 
he  breach  of  it.  Now,  if  the  special  circumstances  under 
^hich  the  contract  was  actually  made  were  communicated  by 
he  plaintiffs  to  the  defendants,  and  thus  known  to  both 
parties,  the  damages  resulting  from  the  breach  of  such  8 
ontract,  which  they  could  reasonably  contemplate,  would 
>e  the  amount  of  injury  which  would  ordinarily  follow 
rom  a  breach  of  contract  under  these  special  circumstances 
o  known  and  communicated.  But,  on  the  other  hand,  if 
hese  special  circumstances  were  wholly  unknown  to  the 
»arty  breaking  the  contract,  he,  at  the  most,  could  only  be 
upposed  to  have  had  in  his  contemplation  the  amount  of 
njury  which  would  arise  generally,  and  in  the  great  multi* 
ude  of  cases  not  affected  by  any  special  circumstances, 
rom  such  a  breach  of  contract. 

''For,  had  the  special  circumstances  been  known,  the 
parties  might  have  specially  provided  for  the  breach  of  con- 
ract  by  special  terms  as  to  the  damages  in  that  case,  and  of 
his  advantage  it  would  be  very  unjust  to  deprive  them." 

Let  us  consider  the  f  act^s  in  this  case  under  the  rale  as 
hus  laid  down :    When  the  plaintiff  handed  the  message 
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to  the  manager  of  the  defendant  corporation,  no  explana- 
tion of  its  subject  matter  was  made.  Its  contents  were 
intentionally  concealed  by  the  employment  of  a  cipher.  It 
is  true,  the  manager  testified  that  the  plaintifF,  in  delivering 
the  message  to  him,  asked  if  it  would  be  received  in  San 
Francisco  in  time  for  the  two  o'clock  P.  M.  informal  session 
of  the  board  of  brokers,  to  which  inquiry  the  manager 
replied  that  he  thought  it  would.  The  manager  also  admit- 
ted that  a  large  proportion  of  the  dispatches  sent  from  Vir- 
ginia City  to  SaD  Francisco  were  in  cipher,  and  that  he 
generally  supposed  such  dispatches  related  to  stocks  or 
mining  business.  From  these  facts  defendant's  manager 
might  have  inferred  that  the  message  related  to  mining 
stocks ;  but  whether  it  contained  an  order  to  buy  or  sell,  or 
revocation  of  a  previous  order,  or  some  communication  con- 
(^erning  the  mines,  or  any  of  the  many  other  matters  inci- 
dent to  mining  stock  transactions,  was  in  no  wise  sug- 
gested. Neither  the  message  itself,  nor  any  communication 
made  to  defendant's  manager,  disclosed  the  special  purpose 
of  the  plaintiff  in  sending  the  message,  and  because  of  its  total 
ignorance  of  the  contents,  defendant  could  not  have  con- 
templated, within  the  rule  stated,  as  the  probable  result  of 
failing  to  promptly  transmit  the  message,  that  it  would  be 
answerable  for  the  difference  in  the  amount  for  which  the 
two  hundred  and  fifty  shares  of  Mexican  stock  were 
actually  sold  and  that  for  which  it  could  have  been  sold  at 
the  two  o'clock  board. 

Since  the  loss  sustained  cannot  be  *^ reasonably  supposed 
to  have  been  in  contemplation  of  both  parties  at  the  time 
they  made  the  contract  as  the  probable  result  of  the  breach 
of  it,"  it  follows  that  plaintiff  is  precluded  from  recovering 
the  amount  claimed.  The  only  loss  which  followed  as  a 
natural  consequence  from  defendant's  breach  of  contract 
was  the  money  paid  by  plaintiff  for  the  transmission  of  the 
message,  and  this  is  the  limit  of  the  damages  he  is  entitled 
to  recover  under  the  facts  presented. 

Although  the  question  herein  considered  has  never  before 
been  adjudicated  by  this  court,  the  decisions  of  the  courts  of 
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other  States  aniformly  sustain  the  principle  that  unless  the 
importance  of  the  message  is  shown  either  by  its  own  terms 
or  by  explanation  made  to  the  person  receiving  it  in  behall 
of  the  telegraph  company,  no  damages  are  recoverable  for 
failure  or  delay  in  transmission  beyond  the  price  paid  for 
that  purpose.  Landsherger  v.  Magnetic  Tel.  Co.^  S2  Barb. 
530 ;  Candee  t.  Western  Union  Tel.  Co.^  34  Wis.  480; 
Beaupre  t.  P.  and  A.  Tel.  Co.,  21  Minn.  166 ;  McCdH 
T.  Western  Union  Tel.  Co.,  12  J.  &  S.,  N.  Y.  487; 
Sanders  et  al.  v.  Stuart,  17  Eng.  (Moak's  Notes),  38C ; 
Baldvyin  v.  United  States  Tel.  Co.,  45  N.  Y.  744. 

On  the  other  hand,  telegraph  companies  are  liable  to  the 
extent  of  the  actual  damage  sustained  for  delay  or  failure 
in  transmitting  a  dispatch,  the  importance  of  which  is  mani- 
fest either  by  its  own  words  or  made  so  by  explanation. 
Leonard  v.  If.  T.  Tel.  Co.,  41  N.  Y.  544 ;  Be  Butte  v.  B. 
T.  Tel.  Co.,  30  How.  (N.  Y.)  405 ;  BittenTumse  v.  Inde- 
pendent Tel.  Co.,  44  N.  Y.  265;  Bryardw  Am.  Tel.  Co., 
1  Daly,  590  ;  Sprague  v.  W.  U.  Tel.  Co.,  6  Daly,  201 ;  U.  8. 
Tel.  Co.  V.  Wenger,  55  Pa.  St.  268 ;  Tel.  Co.  v.  Bryherg,  36 
id.  300;  True  v.  International  Tel.  Co.,  60  Me.  27;  Squire 
V.  W.  U.  Tel.  Co.,  98  Mass.  233  ;  Parks  v.  Alta  Tel.  Co.,  13 
Cal.  424:    W.   U.  Tel.  Co.  v.  Tyler,  74  111.  168,  60  HI. 

421. 

Judgraervb  reversed. 


NoTB.»The  above  case  is  eited  in  Da'vughJtry  v.  Am.  Tin.  TW.  Co.^  po&t. 
For  other  cases,  see  Index,  titles  '*  Cipher  Dispatch/' ''  Damages." 
Alsoi  cases  mentioned  in  note  to  Candee  v.  W.  U.  TeL  Co.,  ante,  p.  99. 
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John   D.    Pope   v.  The  Westbbn   TJirioir   Telsqsaph 

Company. 

Appellate  Courts  of  lUinoia,  Fourth  District,  August,  1881, 

(9  ni.  App.  288.) 

DBLAY  of  TELBQBAM.— BuKDBN  0'  PBOOF. 

Held  error  to  initruct  a  jury  that  the  burden  was  on  the  sender  of  a  tele- 
gram to  prove  that  the  person  to  whom  it  was  to  be  delivered  was  at  the 
place  to  which  it  was  addressed  at  the  time  when  it  should  have  been 
received. 

The  company  must  show  that  it  used  reasonable  diligence  to  deliver  the 
message. 

Cyrus  Happy ^  for  appellant. 

G.  B.  Burnett  and  Irwin  &  Bpringer^  for  appellee. 

Casey,  P.  J. :  This  was  an  action  on  the  case  brought  by 
appellant  in  the  Madison  County  Circuit  Court  against 
appellee  for  a  failure  on  the  part  of  appellee  to  promptly 
forward  and  deliver  the  following  message : 

*<  St.  Louis,  Mo.,  Dec.  7, 1876. 
'*  To  Arnold  &  Arnold,  Attorneys,  Atlanta,  Georgia. 
"  Money  will  be  with  Perino  Brown  by  twelve ;  don't  sell. 

<<( Signed)  John  D.  Popb." 

The  declaration  alleges  that  defendant  was  and  is  a  tele- 
graph company,  owning  wires,  and  engaged  in  transmitting 
messages  for  compensation  between  St.  Louis,  Mo.,  and 
Atlanta,  Georgia ;  that  it  was  the  duty  of  defendant  to 
transmit  and  deliver  messages  promptly  between  persons  at 
said  places ;  that  it  received  the  above  copied  message  from 
plaintiff  on  the  day  of  itadate,  and  in  consideration  of  $1.00 
paid  therefor,  agreed  to  transmit  said  message  and  deliver 
it  aa  addressed  in  the  shortest  possible  time ;  that  said  me3- 
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sage  was  delivered  to  defendant  at  9.36  A«  M.  on  Dec.  7, 
1876,  and  defendant  declared  it  should  be  transmitted  and 
delivered  before  10  o'clock  A.  M.  of  said  day;    that  the 
importance  of  said  message  was  explained  to  defendant; 
that  it  was  intended  to  prevent  a  sale  of  certain  real  estate 
advertised  under  execution  to  be  sold  by  the  sheriff  between 
the  hours  of  10  A.  M.  and  4  P.  M.  on  the  day  said  message 
was  sent;   that  if  transmitted  and  delivered  promptly  it 
would  have  prevented  said  sale ;  that  owing  to  the  careless- 
ness and  negligence  of  defendant,  said  message  was  not 
delivered  until  11.20  o'clock  A.  M.  on  said  day,  at  which 
time  said  sale  was  being  made  by  the  sheriff,  and  that  said 
message  was  not  delivered  in  time  to  prevent  the  consum- 
mation of  said  sale,  as  it  would  have  done  if  delivered 
sooner. 

It  was  further  alleged  that  plaintiff  had  owned  the  real 
estate  to  be  sold,  and  had  agreed  to  exchange  it  with  one  Pat- 
illo  for  $2,600  in  money,  certain  Texas  lands,  and  one  land 
certificate  and  one  account,  all  described  in  the  declaration 
and  alleged  to  be  of  the  value  of  $14,990.  The  Atlanta  real 
estate  was  worth  $11,000.  Plaintiff  had,  prior  to  the  agree- 
ment to  exchange,  mortgaged  it  to  the  American  Life  Ins. 
Co.  for  $6,000.  The  $2,600  cash  paid  by  Patillo  was  applied 
on  this  mortgage,  leaving  $2,600  still  unpaid.  This  last 
amount  plaintiff  had  agreed  to  pay,  and  until  he  had  paid 
it,  Patillo' s  deed  to  the  land  to  be  received  in  exchange  was 
to  be  left  in  escrow  with  HiUyer  &  Bro.,  of  Atlanta.  On 
payment  of  the^balance  due  on  the  mortgage,  HUlyer  &  Bro. 
were  to  deliver  Patillo' s  deed  to  plaintiff.  The  sale  made 
by  the  sheriff  of  the  Atlanta  property  cut  off  the  title  which 
plaintiff  was  to  give  Patillo  to  exchange,  and  prevented 
plaintiff  from  ever  getting  Patillo' s  deed  to  the  Texas  lands, 
by  reason  whereof  plaintiff  alleges  damages,  &c. 

The  pleas  of  defendant  were  : 

1.  That  the  defendant  was  not  guilty. 

2.  That  the  message  was  sent  on  a  blank  containing  a 
printed  regulation,  which  defendant  caUed  a  condition  and 
agreement,  to  the  effect  that  unless  the  sender  required  and 
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paid  for  the  repeating  of  said  message,  the  company  shonld 
in  no  event  be  liable  for  greater  damages  than  the  snm  paid 
for  transmitting  the  message';  that  plaintiff  did  not  reqnire 
said  message  to  be  repeated ;  that  he  only  paid  $1.00  for  its 
transmission,  and  could  recover  no  more  than  $1.00  for 
defendant's  failure ;  that  said  condition  and  agreement  were 
made  in  Missouri,  where  they  were  legal  and  valid. 

3.  That  said  message  was  sent  on  a  blank  containing  a 
printed  regulation  to  the  effect  that  no  damages  should  be 
recovered  unless  written  claim  therefor  was  made  within 
sixty  days  after  such  damages  had  been  sustained,  and  that 
plaintiff  had  made  no  written  demand  within  sixty  days,  as 
required  by  said  regulation. 

Plaintiff  replied  to  the  second  plea : 

1.  Denying  that  he  agreed  that  defendant  should  not  be 
liable,  &c.,  unless  said  message  was  repeated. 

2.  Denying  that  such  an  agreement  would  have  been  valid 
under  the  laws  of  Missouri,  and 

3.  Denying  that  he  had  any  knowledge  or  notice  of  any 
conditions  or  restrictions  printed  on  the  blank  whereon  said 
message  was  written,  and  denying  that  he  assented  to  any 
such  condition,  restriction  or  regulation. 

To  the  third  plea  plaintiff  replied  : 

1.  Denying  that  the  message  was  sent  subject  to  any 
condition  or  agreement  that  no  damages  should  be  recovered 
unless  written  demand  therefor  was  made  within  sixty 
days,  and 

2.  Averring  that  defendant  had  waived  any  right  to 
written  claim,  and  had  accepted  verbal  notice  of  claim  in 
lieu  thereof. 

Defendant  demurred  to  the  third  replication  to  the 
second  plea,  and  the  demurrer  was  overruled. 

The  case  was  tried  before  a  jury  at  March  term  of  said 
court,  resulting  in  a  verdict  against  appellant.  The  case  is 
brought  to  this  court  by  appeal. 

Of  the  errors  assigned,  it  is  deemed  not  necessary  or 
important  to  discuss  any  except  the  second,  which  is,  that 
Vol.  1—24. 
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the  court  gave  improper  instractions  on  the  part  ol 
defendant. 

The  first  instruction  is  as  follows :  ^^The  oonrt  instracta 
the  jury  that  the  defendant,  in  the  absence  of  instructiom 
to  the  contrary,  was  only  bound  to  deliver  the  message  at 
the  office  or  place  of  business  of  Arnold  &  Arnold,  and 
before  the  jury  can  find  that  the  defendant  was  guilty  of 
negligence  in  not  delivering  the  message  within  a  reason- 
able time,  the  plaintiff  must  show  affirmatively  that  Arnold 
&  Arnold,  or  some  one  for  them,  was  in  their  office  to 
receive  said  message  at  the  time  it  should  have  been 
received." 

This  instruction  assumes  that  the  only  place  defendant 
was  to  deliver  the  message  at  was  the  office  of  Arnold  & 
Arnold  or  their  phice  of  business.  We  think  this  is  not  the 
law.  The  law  requires  the  telegraph  company  to  make,  to 
Day  the  least,  an  ordinary  and  reasonable  effort  to  ascertain 
where  the  persons  are  to  whom  the  message  is  sent^  and  a 
reasonable  effort  to  deliver  the  message.  The  instraction  is 
upon  the  theory  that  the  company,  without  special  instruc- 
tions, is  not  bound  to  use  diligence  in  the  delivery  of  mes- 
sages, and  in  that  respect  is  a  limitation  of  its  duty.  The 
latter  part  of  the  iiistruction  is  quite  as  objectionable  as  the 
first  part.  It  requirt-s  that  the  plaintiff  should  show,  before 
there  was  any  liability  on  the  part  of  defendant,  that 
Arnold  &  Arnold,  or  some  one  for  them,  was  in  their  office 
to  receive  the  niesszige.  When  the  defendant  took  the 
money  of  the  plaintiff,  it  agreed  and  contracted  to  deliver 
the  message  to  the  persons  to  whom  it  was  sent,  and  when 
the  plaintiff  delivered  the  message,  and  paid  his  money  to 
defendant,  his  duty  in  the  premises  ceased.  Then  it 
became  the  duty  of  defendant  to  transmit  the  message  and 
deliver  it.  If  it  was  unable  to  do  either,  that  was  matter  of 
defense,  and  for  the  defendant  to  show ;  certainly  it  was  not 
incumbent  upon  the  plaintiff  to  show  by  evidence  that  the 
persons  to  whom  the  message  was  sept  were  at  any  par- 
ticular place.  It  has  been  well  said  that  the  only  safe  rale 
for  the  public  is  to  hold  these  comx)anies  to  the  same  liafaili- 
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ties  BM  natural  persons,  who,  when  they  undertake  for  a 
compensation  to  perform  a  duty  or  work,  shall  perform  it,  or 
to  be  excused,  shall  show  a  good  reason  for  the  exemption, 
and  the  onus  must  be  upon  the  company.  This  rule  is 
alike  demanded  by  the  simplest  justice  and  by  public 
policy. 

The  second  instruction  is  as  follows :  ^'  Although  the 
jury  may  believe  from  the  evidence  that  the  message  was 
not  delivered  to  Arnold  &  Arnold  until  one  hour  after  its 
receipt  at  defendant's  office,  yet,  before  the  jury  can  find 
the  defendant  guilty  of  negligence  in  failing  to  deliver  said 
message,  it  must  appear  from  the  evidence  that  Arnold  & 
Arnold,  or  some  one  for  them,  was  in  their  office  during  that 
time,  ready  to  receive  said  message."  A  glance  at  this 
instruction  will  show  that  it  is  quite  as  obnoxious  as  the 
first.  It  also  assumes  that  the  only  place  for  the  delivery 
of  the  message  was  at  the  office  of  Arnold  &  Arnold,  and  it 
ignores  the  idea  of  diligence  on  the  part  of  the  defendant, 
and  in  substance,  stated  to  the  jury,  that  the  message 
arrived  in  ample  time  in  Atlanta,  but  there  was  no  liability 
on  the  part  of  the  company  because  the  plaintiff  had  not 
shown  it  might  have  been  delivered.  The  defendant  knew 
whether  or  not  it  could  deliver  the  message  by  the  use  of 
reasonable  diligence,  and  the  defendant  knew  what  efforts, 
if  any,  it  made  to  deliver  the  message.  These  facts  were 
within  the  knowledge  of  the  defendant,  and  not  of  the 
plaintiff,  and  the  rule  that  the  onus  in  such  case  is  upon 
the  defendant  is  founded  in  plainest  dictates  of  common 
reason  and  justice.  Therefore,  to  be  excused  from  liability 
the  defendant  must  show,  at  least,  that  it  used  ordinary 
care  and  diligence  in  attempting  to  deliver  said  message. 
It  is  true  that  the  degree  of  diligence  to  be  used  depends,  to 
some  extent,  on  circumstances.  The  message,  in  this  case, 
was  such  as  to  disclose  the  nature  of  the  business  and  to 
notify  the  defendant  that  its  prompt  delivery  was  required. 
It  was  enough  to  put  the  defendant  on  the  alert,  and  to 
indicate  that  damage  might  result  from  a  failure  to  deliver 
the  message  at  the  earliest  practicable  moment. 
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The  third  instruction  is  as  follows  :  "If  the  jury  belie?e 
from  the  evidence  that  the  money  sent  to  Atlanta  was  not 
sent  by  plaintiff  to  pay  off  the  judgment  against  the  prop- 
erty, but  was  sent  by  one  Dryden  to  a  bank  in  Athinta,  to 
be  paid  over  to  the  plaintiff  in  said  judgment,  or  its  attor- 
neys, upon  condition  that  said  judgment  should  be  assigned 
to  said  Dryden,  then,  under  the  pleadings  in  this  case,  the 
jury  must  find  for  the  defendant." 

This  instruction  proceeds  upon  the  theory  that  there  is  a 
variance  between  the  declaration  and  the  proofs.  The  aver- 
ments in  the  declaration  are  that  the  plaintiff  did,  by  noon 
of  the  day  the  message  was  sent,  deposit  to  the  credit  of 
Perino  Brown,  the  person  named  in  the  message,  the  sum 
of  twenty-nine  hundred  dollars,  which  was  more  than  the 
sum  due  on  the  executions,  for  the  purpose  of  paying  off 
said  executions.  The  proof  shows  that  the  plaintiff  obtained 
the  money  through  or  from  Dryden,  went  to  the  bank  in 
St.  Louis  and  deposited  the  money  to  the  credit  of  the  said 
Perino  Brown,  cashier  of  the  bank  at  Atlanta.  Brown  waa 
notified  of  the  deposit  having  been  made,  and  directed  to 
pay  the  amount  due  on  the  executions  against  plaintiff,  and 
have  said  executions  assigned  to  plaintiff.  No  objection 
was  made  to  the  introduction  of  this  testimony,  because  of 
a  variance  or  otherwise.  We  think  that  there  was  no  sub- 
stantial variance  between  the  proofs  and  the  averments  in 
the  declaration.  The  transaction  was  by  the  plaintiff.  Dry- 
den, from  whom  he  had  procured  the  money,  was  for  that  par- 
l)ose  acting  as  his  agent.  The  acts  of  the  agent  were  the  acta 
of  the  principal.  The  central  idea  was  that  the  money  should 
l)e  with  Perino  Brown  by  noon  of  that  day,  and  that  there 
should  be  no  sale  of  the  property.  That  fact  it  was  incum- 
bent on  the  plaintiff  to  show,  and  he  did  show  it.  We 
think  the  proof  was  a  substantial  compliance  with  the  aver- 
ments in  the  declaration.  We  see  no  objection  to  the  fourth 
instruction,  and  whatever  there  is  objectionable  in  the 
fifth  instruction  is  fully  cured  by  plaintiff's  sixth  instmc- 
tion. 
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For  the  reasons  aforesaid  the  jadgment  of  the  Circuit 
€oart  is  reversed,  and  the  caase  remanded. 

Heversed  and  remanded. 


NoTB.— For  other  oases,  see  Index,  title  "Burden  of  Proof." 
Also,  cases  cited  in  note  to  liflerT.  W,  U,  Co,^  ante,  p.  14. 


Telegraph  Company  v.  Texas. 

United  States  Supreme  Court,  October,  1881, 
( 105  U.  S.  460 ;  reversing  55  Tex.  814.) 

GONSTITXTTIONAL  LAW.— TaX  ON  MBSSAOBS.— INTBB-STATB  COMMERCE- 

A  State  statue  imposing  a  fixed  tax  on  all  telegraph  messages  is  unconsti- 
tutional and  void  so  far  as  it  affects  (1)  private  messages  sent  without 
the  State,  and  (2)  government  messages  on  public  business. 

Ebbob  to  the  Supreme  Conrt  of  the  State  of  Texas. 

The  Western  Union  Telegraph  Company  is  a  New  York 
corporation  engaged  in  the  business  of  transmitting  tele- 
grams at  fixed  rates  of  compensation.  Its  lines  extend  into 
and  through  most  of  the  States  and  territories  of  the 
United  States,  and  to  Washington,  in  the  District  of  Col- 
umbia. It  has  availed  itself  of  the  privileges  and  subjected 
itself  to  the  obligations  of  title  65  of  the  Revised  Statutes 
relating  to  telegraph  companies,  and  its  lines  connect  with 
those  owned  and  established  by  the  government  of  the 
United  States  for  public  purposes.  It  has  one  hundred  and 
twenty-five  offices  in  the  State  of  Texas,  and  is  in  close 
communication  with  other  telegraph  companies  doing  busi- 
ness in  this  country  and  abroad. 

By  sec.  1  of  art.  8  of  the  Constitution  of  Texas,  the  legis- 
lature is  authorized  to  ^Mmpose  occupation  taxes,  both 
upon  natural  persons  and  upon  corporations,  other  than 
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municipal,  doing  business  in  the  State ;''  and  by  art.  4655 
of  the  Revised  Statutes,  enacted  under  that  provision,  every 
chartered  telegraph  company  doing  business  in  the  State  is 
required  to  pay  a  tax  of  one  cent  for  every  full-rate  message 
sent,  and  one-half  cent  for  every  message  less  than  foil- 
rate.  This  tax  is  to  be  paid  quarterly  to  the  comptroller  of 
the  State  on  sworn  statements  made  by  an  officer  of  the 
company.  In  addition  to  this,  taxes  must  be  paid  on  the 
real  and  personal  property  of  the  company  in  the  State. 

Between  October  1,  1879,  and  July  1,  1880,  the  company 
sent  over  its  lines  from  its  offices  in  Texas  169,076  fuU-rate, 

• 

and  100,408  less  than  full-rate  messages.  A  large  fportion 
of  them  were  sent  to  places  outside  of  the  Slate,  and  by  the 
officers  of  the  government  of  the  United  States  on  public 
business.  Tlie  company  neglected  to  pay  the  tax  imposed, 
and  a  suit  was  brought  in  one  of  the  courts  of  the  State  for 
its  recovery.  In  defense  it  was  insisted  that  the  law  impoe- 
ing  the  tax  was  in  conflict  with  the  Constitution  and  laws 
of  the  United  States,  and,  therefore,  void.  The  Supreme 
Court  of  the  State,  on  appeal,  sustained  the  law,  and 
directed  a  judgment  against  the  company  for  the  fall 
amount  claimed,  allowing  no  deductions  for  messages  sent 
out  of  the  State,  or  by  government  officers  on  government 
business.  To  reverse  that  judgment  this  writ  of  error  was 
sued  out. 

Wagar  Sioayne,  for  plaintiff  in  error. 

J,  II,  McLeary^  Attorney-General  of  Texas,  and  Philip 

PJtUlips^  for  defendant  in  error. 

Mr.  Chief  Justice  Waite,  after  stating  the  case,  delivered 
the  opinion  of  the  court : 

In  JPeHsarola  Teleyvaph  Co.  v.  Western  Union  Tele' 
iffiiph  Co.9  96  U.  S.  1,  this  court  held  that  the  tel^;raph 
was  an  instrument  of  commerce,  and  that  telegraph  com- 
panies were  subject  to  the  regulating  power  of  Congress  in 
rpspect  to  their  forpign  and  inter-state  business.     A  tele- 
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graph  company  occapies  the  same  relation  to  commerce  as 
a  carrier  of  messages,  that  a  railroad  company  does  as  a 
carrier  of  goods.  Both  companies  are  instruments  of  com- 
merce, and  their  bosiness  is  commerce  itself.  They  do 
their  transportation  in  different  ways,  and  their  liabilities 
are  in  some  respects  different,  bat  they  are  both  indispen- 
sable to  those  engaged  to  any  considerable  extent  in  com- 
mercial pursuits.  Congress,  to  facilitate  the  erection  of 
telegraph  lines,  has  by  statute  authorized  the  use  of  the 
public  domain  and  the  military  and  post-roads,  and  the 
crossing  of  the  navigable  streams  and  waters  of  the  United 
States  for  that  purpose.  As  a  return  for  this  privilege,  those 
who  avail  themselves  of  it  are  bound  to  give  the  United 
States  precedence  in  the  use  of  their  lines  for  public  busi- 
ness, at  rates  to  be  fixed  by  the  Postmaster-General.  Thus, 
as  to  government  business,  companies  of  this  class  become 
government  agencies. 

The  Western  Union  Telegraph  Company  having  accepted 
the  restrictions  and  obligations  of  this  provision  by  Con- 
gress, occupies  in  Texas  the  position  of  an  instrument  of 
foreign  and  inter-state  commerce,  and  of  a  government 
agent  for  the  transmission  of  messages  on  public  business. 
Its  property  in  the  State  is  subject  to  taxation  the  same  as 
other  property,  and  it  may  undoubtedly  be  taxed  in  a 
proper  way  on  account  of  its  occupation  and  its  business. 
The  precise  question  now  presented  is  whether  the  power 
to  tax  its  occupation  can  be  exercised  by  placing  a  specific 
tax  on  each  message  sent  out  of  the  State,  or  sent  by  public 
officers  on  the  business  of  the  United  States. 

In  the  case  of  State  Freight  Tax,  15  Wall.  232,  this 
court  decided  that  a  law  of  Pennsylvania  requiring  trans- 
portation companies  doing  business  in  that  State  to  pay  a 
fixed  sum  as  a  tax  ''on  each  two  thousand  pounds  of  freight 
carried,"  without  regard  to  the  distance  moved,  or  charge 
made,  was  unconstitutional,  so  far  as  it  related  to  goods 
taken  through  the  State,  or  from  points  without  the  State 
to  points  within,  or  from  points  within  to  points  without, 
because  to  that  extent  it  was  a  regulation  of  foreign  and 
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inter-state  commerce.  In  this,  the  court  but  applied  the 
rule,  annoanced  in  Brown  v.  Maryland^  12  Wheat.  419, 
that  where  the  burden  of  a  tax  falls  on  a  thing  which  is  the 
subject  of  taxation,  the  tax  is  to  be  considered  as  laid  on  the 
thing  rather  than  on  him  who  is  charged  with  the  duty  <rf 
paying  it  into  the  treasury.  In  that  case,  it  was  said  a  tax 
on  the  sale  of  an  article,  imported  only  for  sale,  was  a  tax 
on  the  article  itself.  To  the  same  general  effect  are  WMon 
V.  Stale  of  Missouri^  91  TJ.  S.  275 ;  Cook  v.  Pennsylvania, 
97  id.  566 ;  and  Webber  v.  Virginiay  103  id.  344.  Taxes 
upon  passenger  carriers  of  a  specific  amount  for  each  passen- 
ger carried  were  held  to  be  taxes  on  the  passengers,  in 
Passenger  Cases,  7  How.  283;  Crandall  v.  State  of 
Nevada,  6  Wall.  35 ;  and  Henderson  v.  The  Mayor,  92  U.  S. 
259.  Taxes  on  vessels  according  to  measurement,  without 
any  reference  to  value,  were  declared  to  be  taxes  on  ton- 
nage. State  Tonnage  Cases,  12  Wall.  204 ;  Peete  v.  Mor- 
gan, 19  id.,  581 ;  Cannon  v.  New  Orleans,  20  id.  577 ;  and 
Inman  Steamship  Co.  v.  Tiriker,  94  U.  S.  238. 

The  present  case,  as  it  seems  to  us,  comes  within  this 
principle.  The  tax  is  the  same  on  every  message  sent,  and 
because  it  is  sent,  without  regard  to  the  distance  carried  or 
the  price  charged.  It  is  in  no  respect  proportioned  according 
to  the  business  done.  If  the  message  is  sent  the  tax  must  be 
paid,  and  the  amount  determined  solely  by  the  class  to  which 
it  belongs.  If  it  is  full-rate,  the  tax  is  one  cent,  and  if  less 
than  full-rate,  one-half  cent.  Clearly,  if  a  fixed  tax  for 
every  two  thousand  pounds  of  freight  carried  is  a  tax  on  the 
freight,  or  for  every  measured  ton  of  a  vessel  a  tax  on  ton- 
nage, or  for  every  passenger  carried  a  tax  on  the  passenger, 
or  for  the  sale  of  goods  a  tax  on  the  goods,  this  must  be  a 
tax  on  the  messages.  As  such  so  far  as  it  operates  on  pri- 
vate messages  sent  out  of  the  State,  it  is  a  regulation  of  for- 
eign and  inter-state  commerce  and  beyond  the  power  of  the 
State.    That  is  fully  established  by  the  cases  already  cited. 

As  to  the  government  messages,  it  is  a  tax  by  the  State  on 
the  means  employed  by  the  government  of  the  United  States 
to  execute  its  constitutional  powers,  and,  therefore,  void.' 
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It  was  SO  decided  in  McOulloch  v.  Maryland^  4  Wheat. 
316,  and  has  never  been  doubted  since. 

It  follows  that  the  judgment,  so  far  as  it  includes  the  tax 
on  messages  sent  out  of  the  State,  or  for  the  government  on 
public  business,  is  erroneous.  The  rule  that  the  regulation 
of  commerce  which  is  confined  exclusively  within  the  juris- 
diction and  territory  of  a  State,  and  does  not  affect  other 
nations  or  States  or  the  Indian  tribes — that  is  to  say,  the 
purely  internal  commerce  of  a  State — ^belongs  exclusively  to 
the  State,  is  as  well  settled  as  that  the  regulation  of  com- 
merce, which  does  not  affect  other  nations  or  States  or  the 
Indian  tribes,  belongs  to  Congress.  Any  tax,  therefore, 
which  the  State  may  put  on  messages  sent  by  private  parties, 
and  not  by  the  agents  of  the  government  of  the  United 
States,  from  one  place  to  another  exclusively  within  its  own 
jurisdiction,  will  not  be  repugnant  to  the  Constitution  of 
the  United  States.  Whether  the  law  of  Texas,  in  its  pres- 
ent form,  can  be  used  to  enforce  the  collection  of  such  a  tax 
is  a  question  entirely  within  the  jurisdiction  of  the  courts  of 
the  State,  and  as  to  which  we  have  no  power  of  review. 

The  judgment  of  the  Supreme  Court  of  Texas  will  be 

reversed,   and  the  cause  remanded,   with  instructions  to 

reverse  the  judgment  of  the  District  Court,  and  proceed 

thereafter  as  justice  may  require,  but  not  inconsistently 

with  this  opinion  ;  and  it  is 

So  ordered. 


Note. — This  case  is  cited  in  W.  U.  Co.  v.  PencUeUm,  post. 
For  other  cases,  see  'Index,  titles  ^*  Ck>n8titutional  Law,"  ''Inter-state 
Commerce,'*  **  Poet-roads  Act,"  ''Taxation." 
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The  Western    Union  Telegbaph  Compakt  v.  Thoicas 

J.  Martin,  Jr. 

AppeUate  Courts  of  Illinoit,  First  DisMet^  October^  t881. 

(9IU.  App.  687.) 

EBBOB  Df  TBANSmsSION.— CiPHEB  DISPATCH.— DaMAGBS. 

For  error  in  transmitting  a  cipher  dispatoh,  the  tn^^nfag  of  whieli  ii  not 
made  known  to  the  company  or  its  operator,  no  dammgea  can  be  reoof^ 
ered  except  the  amount  paid  for  transmission,  with  mtereat  thereon. 

Appeal  by  the  telegraph  company  from  a  judgment  ren- 
dered below,  holding  it  liable  for  failure  to  correctly  traiu- 
mit  a  cipher  dispatch.    The  facts  appear  in  the  opinion. 

Williams  &  T7iompson^  for  appellant. 
Charles  B,  McCoy ^  for  appellee. 

Wilson,  P.  J. :  The  principal  question  for  determinatioB 
is  as  to  the  measure  of  damages  against  a  telegraph  com- 
pany for  failing  to  transmit  correctly  a  message  in  cipho^ 
the  same  not  being  translated  nor  its  meaning  otherwise 
disclosed  to  the  company  at;  or  before  the  time  of  its  being 
sent.  The  true  rule  of  damages  for  the  breach  of  a  con- 
tract is  not  always  easy  of  ascertainment,  especiany  as 
respects  that  class  of  damages  denominated  special  or  OOQ- 
sequential,  each  case  necessarily  depending  upon  its  OWB 
circumstances.  In  general,  it  may  be  said  that  a  party  in 
default  is  required  to  make  good  the  damages  sustained  by 
his  breach  of  contract  which  were  contemplated  by,  or  may 
be  reasonably  supposed  to  have  entered  into  the  oontemp 
lation  of  the  parties  when  making  the  contract.  1  Sedg. 
on  Dam.  122. 

In  Hadley  v.  Ba^endale,  9  Exch.  341,  Baron  Axdxbsov 
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states  the  role  as  follows :  ''Where  two  parties  have  made 
a  contract  which  one  of  them  has  broken,  the  damages 

which  the  other  party  ought  to  receive  in  respect  of  a 
breach  of  contract  should  be  such  as  may  fairly  and  reason- 
ably be  considered  either  arising  naturally,  i.  e.,  according 
to  the  usual  course  of  things,  from  such  contract  itself,  or 
such  as  may  reasonably  be  supposed  to  have  been  in  the 
contemplation  of  both  parties  at  the  time  they  made  the  con- 
tract as  a  probable  result  of  the  breach  of  it" 

The  general  rule  as  thus  stated  has,  we  believe,  been 
everywhere  recognized  and  acted  upon  by  the  courts  of  this 
country.  In  New  York  the  rule  is  laid  down  in  substan- 
tially the  same  language.  Mr.  Justice  Selden,  in  Oriffin 
v.  Colver^  16  N.  Y.  489,  said:  '*The  party  injured  is  en- 
titled to  recover  all  his  damages,  including  gains  prevented 
as  j^ell  as  losses  sustained,  and  this  rule  is  subject  to  but 
two  conditions ;  the  damages  must  be  such  as  may  be  fairly 
supposed  to  have  entered  into  the  contemplation  of  the 
parties  when  they  made  the  contract — that  is,  they  must  be 
such  as  might  naturally  be  expected  to  follow  its  violation, 
and  they  must  be  certain  both  in  their  nature  and  in  respect 
to  the  cause  from  which  they  proceed." 

Our  own  Supreme  Court,  in  Benton  v.  Fay^  64  HI.  417, 
and  in  numerous  other  cases,  have  announced  substantially 
the  same  rule.  Oreene  v.  Mann,  11  111.  644  ;  Priestly  v. 
If.  I.  &  C.  B.  B.  Co.  207;  Stravm  v.  Cogg swell,  28  HI. 
461.     See,  also,  OoodMvd  v.  Hog  an,  8  Brad  well,  415. 

It  would  seem  to  follow,  as  a  corollary  to  the  above,  that 
to  make  a  party  to  a  contract  responsible,  in  case  of  its  non- 
fulfillment by  him,  for  ulterior  consequences,  involving  the 
payment  of  damages  which  do  not  flow  directly  and  natur- 
ally from  its  breach,  he  should  be  informed  with  reasonable 
preciseness  of  the  purpose  for  which  the  subject  of  the  con- 
tract is  intended  by  the  other  party.  That  purpose  should 
be  brought  fairly  within  the  contemplation  of  the  one  who 
is  to  be  charged.     Sedg.  on  Dam.,  6th  ed.  83. 

Applying  these  principles  to  the  case  of  a  message  deliv- 
ered to  a  telegraph  company,  it  seems  clear  that,  in  order  tQ 
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charge  the  company  for  ulterior  and  remote  oonsequenoes, 
of  which,  from  the  face  of  the  message,  it  could  not  be 
advised,  it  is  the  duty  of  the  sender  to  disclose  to  the  com- 
pany the  puri)ort  and  meaning  of  the  communication  pre- 
sented for  transmission.  And  such  we  understand  to  be 
the  settled  doctrine  both  in  England  and  this  country. 

In  Sanders  v.  StTiart^  1  L.  R.  Com.  PL  Div.  396,  the 
plaintiff  delivered  to  the  defendant  a  cipher  message  to  be 
transmitted  to  America,  but  which,  through  the  defendant's 
negligence,  was  not  forwarded.  The  plaintifb  sought  to 
recover  for  profits,  which  it  was  admitted  they  would  have 
made  if  the  message  had  been  daly  sent.  Lord  Coljbbidgi, 
in  delivering  the  opinion  of  the  court,  said :  '  *  Upon  the 
facts  of  this  case  we  think  the  rule  in  Hadley  v.  Baxendale 
applies ;  and  the  damages  recovered  are  nominal  only.  It 
is  not  necessary  to  decide,  and  we  do  not  give  any  opinion 
how  the  case  might  be  if  the  message,  instead  of  being  in 
language  utterly  unintelligible,  had  been  in  plain  and  intel- 
ligible words.  It  was  conveyed  in  terms  which,  so  &r  as 
the  defendant  was  concerned,  were  simple  nonsense.  For 
this  reason,  the  second  part  of  Mr.  Baron  Aldebson's  rale 
clearly  applies.  No  such  damages  as  above  mentioned 
could  be  reasonably  supposed  to  have  been  in  the  contem- 
plation of  both  parties,  at  the  time  they  made  the  contract, 
as  a  probable  result  of  the  breach  of  it,  for  the  simple  reason 
that  the  defendant  did  not  know  what  the  contract  was 
about,  nor  what,  nor  whether  any  damage  would  follow 
from  the  breach  of  it.  And  for  the  same  reason,  viz.,  the 
total  ignorance  of  the  defendant  as  to  the  subject-matter  of 
the  con  t met  (an  ignorance  known  to,  and  indeed  inten- 
tionally procured  by,  the  plaintiff),  the  first  portion  of  the 
rule  applies  also,  for  there  are  no  damages  more  than 
nominal  which  can  be  fairly  and  reasonably  considered  as 
arising  naturally,  and  according  to  the  usual  course  ol 
things,  from  the  breach  of  such  a  contract  as  this." 

This  subject  was  fully  considered  by  the  Supreme  Court 
of  Wisconsin,  in  Can  dee  \.  The  Western  Vnian  Itole- 
graph   Company ^  34  Wis.   471.     That  was  an  actioi 
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against  the  company  for  damages  alleged  to  have  been 
sustained  by  the  plaintiff  through  the  failure  of  the  defend- 
ant to  deliver  a  cipher  message,  the  meaning  of  which  was 
unknown  to  the  company.  The  plaintiff  was  a  banker  and 
broker,  doing  business  in  Milwaukee,  and  engaged  in 
buying  and  selling  by  telegraph,  in  the  New  York  Stock 
Exchange,  gold,  government  bonds  and  railway  shares, 
through  his  brokers  and  agents  in  New  York,  in  which 
business  he  had  been  engaged  many  years  prior  to  the  date 
of  the  message  in  question,  sending  and  receiving  daily 
messages  in  cipher.  The  message  on  which  the  suit  was 
based  was  as  follows,  after  the  direction :  ' '  Arch  Earlier, 
Henry  Augusta,"  which,  translated,  meant,  '*  Buy  for  my 
account,  and  answer  by  telegraph,  250  shares  Chicago  and 
Northwestern  common  stock."  Non-delivery  of  the  mes- 
sage being  admitted,  the  plaintiff  recovered  in  the  court 
below  the  difference  between  the  price  at  which  the  stock 
could  have  been  bought,  had  the  message  been  duly  de- 
livered, and  the  price  at  which  it  was  bought  on  the  dis- 
covery of  the  failure  to  deliver.  In  delivering  the  opinion 
of  the  Supreme  Court  reversing  the  judgment.  Chief  Justice 
Dixon  said : 

' '  There  appears  to  be  no  division  of  opinion  among  the 
courts  that  in  contracts  of  this  class  the  measure  of  dam- 
ages to  be  recovered  is  the  same  as  that  which  obtains  in 
actions  upon  contracts  in  general,  the  rule  for  the  assess- 
ment of  which  has  ever  been  correctly  expressed  in  the 
leading  case  of  Hadley  v.  Baxendale.  It  cannot  be 
assumed  that  any  amount  of  damages  or  any  pecuniary 
loss  or  injury  will  naturally  ensue  or  be  suffered,  according 
to  the  usual  course  of  things,  from  the  failure  to  transmit 
a  message,  the  meaning  and  import  of  which  are  wholly 
unknown  to  the  operator.  Ignorant  of  its  real  nature  and 
importance,  it  cannot  be  said  to  have  been  in  his  contem- 
plation, at  the  time  of  making  the  contract,  that  any  par- 
ticular damage  would  be  the  probable  result  of  a  breach  of 
the  contract  on  his  part.  *  *  *  These  facts,  however 
much  they  may  tend  to  show  negligence  in  the  operator, 
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fail  to  bring  the  case  within  the  role  for  the  assessment  of 
damages  above  stated.  The  operator  cannot  be  said  to  have 
contemplated  a  rise  in  the  value  of  stocks  by  which  the 
plaintiff  became  a  loser,  as  a  probable  result,  or  one  of 
the  probable  resalts,  of  his  failure  to  transmit  the  message. 

Similar  views  have  been  expressed  in  many  other  cases,  lo 
which  we  might  refer.  Thus,  in  Shields  v.  Washingtoh 
Telegraph  Co.^  9  West.  Law  J.,  March,  1852,  the  message, 
which  was  in  these  words,  '^  oats  fifty-six,  bran  one-ten,  oon 
seventy-three,  hay  twenty-five,''  was  incorrectly  trans- 
mitted, so  that  when  delivered  ^'sixty-six"  was  sabsti- 
tu ted  for  ^'fifty-six."  No  explanation  of  the  meaning  of 
the  telegram  was  made  to  the  company.  It  was  held  that 
the  measure  of  damages  was  the  price  paid  for  transmit- 
ting the  telegram. 

The  court  said :  ' '  How  could  the  operator  know  whetha 
the  dispatch  contained  an  order  to  purchase  or  an  accoant 
of  sales  ?  And  if  he  were  bound  to  infer  the  former,  what 
information  did  the  dispatch  convey  to  his  mind  of  the 
extent  of  the  order  ?  Under  these  circumstances  the  value 
of  the  message  transmitted  was  inappreciable,  and  the  tele- 
graph company  had  no  means  of  knowing  the  extent  of  the 
responsibility  which  ought  to  be  involved  in  its  .transmis- 
sion." 

Ill  Kingliorne  v.  Montreal  Tel.  Co.^  18  Upper  Can.  Q.  B. 
60,  the  dispatch  was:  ''Do  accept  your  offer.  Ship  to- 
morrow ten  or  twenty  hundred."  The  court  said :  **  What 
would  the  message  have  informed  the  man  at  Ogdensborg, 
whose  duty  it  was  to  take  it  from  the  wire,  and  send  it  by 
another  man  to  the  American  Company  ?  Nothing  bat  that 
A  had  accepted  an  offer — he  could  not  tell  for  what — and 
would  ship  1,000  or  2,000,  whether  of  stavei;  or  shingles  oi 
barrels  of  flour,  he  could  not  tell." 

In  Baldwin  v.  U,  S.  Tel.  Co.,  45  N.  T.  744,  the  oouri 
said :  '  ^  For  all  purposes  for  which  the  plainlifEs  desired 
the  information,  the  message  might  as  well  have  been  in 
cipher,  or  in  an  unknown  tongue.  *  *  *  Whenevei 
special  or  extraordinary   damages,    such   as  would   not 
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naturally  or  ordinarily  follow  a  breach,  have  been  awarded 
for  the  non-performance  of  contracts,  whether  for  the  same 
or  carriage  of  goods,  or  for  the  delivery  of  messages  by 
telegraph,  it  has  been  that  the  contracts  have  been  made 
with  reference  to  peculiar  circumstances  known  to  both, 
and  the  peculiar  loss  has  been  in  the  contemplation  of  both 
at  the  time  of  making  the  contract,  as  a  contingency  that 
might  follow  the  non-performance." 

And  so  in  Beaupre  t.  A.  a^id  P.  Tel.  Co.,  21  Minn. 
155,  the  message  was :  * '  Dispatch  received.  Will  take  two 
hundred  extra  mess,  price  named."  The  court  held,  that 
while  the  company  might  have  known,  from  the  tenor  of  the 
message,  that  it  related  to  a  purchase  of  goods,  it  gave  no 
information  as  to  the  magnitude  or  importance  of  the  busi- 
ness involved,  or  of  the  amount  of  damage  that  might 
result  from  a  delay  in  transmitting  it. 

Analogous  cases  might  be  multiplied  indefinitely,  but  it 
is  quite  unnecessary.  We  have  cited  some  of  the  fore- 
going to  show  the  rulings  of  the  courts  in  respect  to  mes- 
sages apparently  much  more  intelligible  than  the  one  now 
before  us.  It  would  require  a  very  acute  mind  to  discern  the 
meaning  or  import  of  a  group  of  words  consisting,  as  in  the 
present  case,  of  "excited  elaborate  lordship  educate  punc- 
tual Arab  boxes,  lordship  side  pieces,  lunar  sixteen,  cherub, 
a  bargain,  see  Williams,  timid."  Indeed  it  would  be  diffi- 
cult to  devise  a  message  better  calculated  to  conceal  its 
meaning.  The  word  sixteeUy  incorrectly  transmitted  as 
"sixty,"  was,  it  is  true,  a  simple  numeral,  and  standing  by 
itself,  easily  understood,  but  in  its  connection  was  as  unin- 
telligible as  the  word  "Arab." 

The  very  object  of  the  appellee  in  resorting  to  cipher  was  to 
conceal  his  meaning  from  everybody  except  the  person  to 
whom  the  message  was  sent.  Even  if  enough  appeared  on 
the  face  of  the  message  to  indicate  that  it  related  to  side 
pieces  of  pork,  there  was  nothing  to  show  the  nature,  mean- 
ing or  extent  of  what  was  sought  to  be  communicated.  As 
to  the  company,  it  was  as  a  sealed  book. 

The  case  of  the  U.  S.  Tel.  Comp'y  v.  Wenger^  66  Penn. 
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262,  is  not  in  conflict  with  any  of  the  cases  above  cited.  There 
the  message  was  not  in  cipher.  It  read:  ^'To  Mr.  J. 
O'Brien,  58  Wall  St. ,  New  York.  Buy  (60)  North  Western 
Fifty  Prairie  du  Chien ;  limit  forty-five.*'  The  plaintiff 
was  allowed  to  recover,  the  court  placing  its  decision  upon 
the  ground  that  under  the  circumstances,  the  dispatch  ^ts 
sufficient  to  disclose  the  nature  of  the  business  to  which  it 
related,  and  that  the  parties  might  well  suppose  that  loss 
would  be  likely  to  result  if  there  was  a  lack  of  promptitude 
in  transmitting  the  message. 

Of  t  he  CHse  of  Tlyer,  Ullman  Jb  Co.  \.  Western  Union 
Tel.  Co.y  60  m.  421,  which  it  is  urged  by  appellee's 
counsel  is  in  conflict  with  the  rule  of  damages  above  indi- 
cated, it  may  be  observed,  flrst,  that  the  principal  conten- 
tion there  was,  not  as  lo  the  measure  of  damages,  bat  as  to 
the  question  of  liability,  namely,  whether  the  printed  con- 
ditions in  the  heading  of  message  blanks  constitute  a  con- 
tract between  the  sender  and  the  company  by  which  the 
latter  is  relieved  from  the  consequences  of  its  own  negli- 
gence. Mr.  Justice  Bkeese  discusses  that  question  in  a 
very  lengthy  opinion,  reaching  the  conclusion  that  such 
conditions  do  not  shield  the  company  against  liability. 
The  question  as  to  the  rule  of  damages  was  very  little  consid- 
ered and  briefly  disposed  of,  the  learned  judge  referring  to 
but  a  single  authority  —  T7ie  U.  8,  Tel.  Co.  v.  Wenger^ 
supra  —  which,  as  we  have  seen,  is  not  in  conflict  with  the 
cases  heretofore  cited.  But,  secondly,  a  careful  reading  of 
the  language  used  by  Justice  Bkeese  will  show  that  the 
plain tilTs  right  to  recover  the  damages  claimed  was  put 
upon  the  ground  that  the  message  disclosed  the  natnre  of 
the  business  to  which  it  related.  The  message  was  :  "  Sell 
one  hundred  (100)  Western  Union.  Answer  price."'  He 
says :  ' '  The  best  reflection  we  have  been  able  to  bestow  on 
this  branch  of  the  case,  prompts  us  to  say  the  rale  adopted 
in  U.  S.  TelegrapJi  Co,  v.  Weiiger^  in  a  similar  case,  is  a 
reasonable  rule.  That  message,  as  this,  disclosed  to  the 
agent  of  the  telegraph  company  the  nature  cf  the  bfssiness 
to  wJdch  it  related ;  in  this  case  to  sell  a  number  of  shares 
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of  stock."  It  will  thus  be  seen  that  the  court  did  not 
undertake  to  lay  down  a  rale  as  to  the  measure  of  damages 
-^where  the  message  does  not  disclose  its  nature  or  contents  ; 
and  the  decision  may,  therefore,  be  regarded  as  in  substan- 
tial harmony,  rather  than  in  conflict,  with  the  cases  herein- 
before cited. 

As  the  message  in  the  present  case  was  meaningless,  to 
the  company's  operator,  and  furnished  no  information  as  to 
the  nature  and  extent  of  the  business  to  which  it  related, 
whether  it  was  an  order  to  buy  or  sell  pork,  or  any  other 
commodity,  whether  it  contained  advices  as  to  the  state  of 
the  market,  or  whatever  else  its  real  import  was,  it  would 
be  absurd  to  claim  that  the  company  either  had  in  contem- 
plation, or  can  reasonably  be  supposed  to  have  had  in 
contemplation,  at  the  time  of  transmitting  it,  damages 
for  a  loss  on  the  sale  of  pork,  or  expenses  incurred  in 
respect  thereof. 

In  allowing  the  plaintiff  to  recover  for  such  damages,  the 
court  below  erred.  Under  the  case,  as  made  by  the  proofs, 
the  recovery  should  have  been  confined  to  the  amount  paid 
to  the  company,  with  interest,  for  sending  the  message. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Note.— See  INDBZ,  titles  *< Cipher  Dispatch,"  *'  Damages." 
See,  also,  cases  mentioned  in  note  to  Candee  v.  W*  U»  Tel,  Co.f  anUj 
p.  99.; 

Vol.  1—25. 
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Rogers  v.  Thk  Western  Union  Tbleoraph  Goxpavt. 

Supreme  Court  of  Indiana,  November,  1881. 

(78Ind.  169.) 

Indiana  statute.— Sunday  oohtbaot. 

A  contract  made  on  Sunday  for  the  transmission  of  a  telegram  (not  i 
**  work  of  necessity'*),  is  void,  and  no  action  to  reoover  the  ■tatntoiT 
penalty  can  be  maintained  for  breach  of  such  oontnwt  bj  fiaflnre  to 
transmit. 

Action  for  statutory  penalty.  Appeal  by  the  plaintiff 
below.    The  facts  ai*e  stated  in  the  opinion. 

//.  Burns,  for  appellant. 

C  G,  McCord,  for  appellee. 

Elliott,  C.  J.:  This  action  was  instituted  by  the  appel- 
lant to  recover  the  statutory  penalty  of  one  hundred  dollars 
for  the  failure  to  transmit  and  deliver  a  telegraphic  mes- 
sage. 

The  defense  is,  that  the  message  was  placed  in  the  bands 
of  the  appellee  on  Sunday,  and  the  contract  for  its  trans- 
mission made  on  that  day.  The  thebry  of  the  appellee  and 
of  the  trial  court  is,  that  as  the  contract  for  transmitting 
the  message  was  made  on  Sunday,  it  is  void,  and  no  penalty 
(;an  be  recovered  for  the  failure  to  perform  a  void  contract. 

Appellant  vigorously  attacks  the  decisions  holding  that 
contracts  made  on  the  first  day  of  the  week,  commonly 
called  Sunday,  are  incapable  of  enforcement.  The  rule 
l^ronounced  in  these  cases  has  long  been  the  law  of  this 
State.  There  are  very  many  cases  enforcing  this  rule. 
Reynolds  v.  Stevenson,  4  Ind.  619 ;  Banks  v.  Werts^  13 
ind.  203 ;   Love  v.  Wells,  25  Ind.  503 ;  Dams  v.  Barger^ 
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67  Ind.  54 ;  CUTbert  v.  Yachon^  69  Ind.  372 ;  Parker  v. 
Pitts,  73  Ind.  697 ;  Mueller  v.  Stale,  76  Ind.  310.  Some  of 
them  have  carried  the  doctrine  very  far,  possibly  too  far. 
In  LirJc  v.  Olefmmens,  7  Blackf .  480,  it  was  held  that  a 
replevin  bond  executed  on  Sunday  was  inyalid,  and  in  Oat- 
lett  V.  The  TrusteeSj  etc.,  62  Ind.  366,  the  court  decided 
that  a  subscription  to  a  church  made  on  Sunday  was  void. 
No  rule  is  more  firmly  settled  than  the  one  under  mention, 
and  we  can  not  now  depart  from  it. 

A  penalty  cannot  be  recovered  for  the  failure  to  perform 
an  illegal  contract.  The  statute  does  not  apply  to  contracts 
which  are  without  legal  force.  The  evident  intention  of 
the  legislature  was  to  secure  the  performance  of  such  con- 
tracts as  imposed  binding  obligations  upon  the  telegraph 
companies.  The  statute  is  a  highly  penal  one,  and  we 
cannot  extend  its  operation  by  a  liberal  construction. 
Westem  Union  Telegraph  Company  t.  AMett,  69  Ind. 
199.  We  certainly  cannot  bring  within  its  provisions  a 
case,  such  as  the  present,  where  there  is,  in  legal  effect,  no 
contract  at  all. 

Courts  cannot  declare,  as  matter  of  law,  that  the  business 
of  telegraphy  is  a  work  of  necessity.  There  are  doubtless 
many  cases  in  which  the  sending  and  delivery  of  a  message 
would  be  a  work  of  necessity  within  the  meaning  of  our 
statute.  But  we  cannot  judicially  declare  that  all  contracts 
for  the  transmission  of  telegraphic  messages  are  to  be 
deemed  within  the  statutory  exception.  Whether  the  con- 
tract is  within  the  exception  must  be  determined,  as  a  ques- 
tion of  fact,  from  the  evidence  in  each  particular  case. 

We  cannot  adjudge  that  the  message  which  the  appellee 
agreed  to  transmit  is  one  which  comes  within  the  statute 
permitting  the  performance  of  works  of  necessity.  It  reads 
thus:  *'Come  up  in  morning;  bring  all."  These  words 
are  to  be  taken  in  their  ordinary  meaning,  for  there  is 
nothing  ascribing  to  them  any  other  or  different  signifi- 
cation. Ui)on  their  face  they  imply  a  friendly  invitation 
to  visit  the  sender.  ; 
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Such  a  message  cannot  be  regarded  as  s 
sity"  within  the  meaning  of  our  statute. 

The  contract  for  the  transmission  of  th< 
been  made  on  Sunday ,  and  the  message  nc 
can  be  treated  as  entitling  it  to  be  transm 
of  necessity,"  the  contract  for  its  tran 
adjudged  incapable  of  enforcement.  As 
lated  no  valid  contract,  there  is  no  founda 
to  the  penalty  prescribed  by  statute. 

So  far  our  consideration  has  been  conf 
tions  presented  upon  the  first  paragraph 
and  the  answer  thereto ;  we  turn  now  to 
sented    upon   the    second  paragraph    c 
This  paragraph  alleges  the  undertakin 
message  to  have  been  entered  into  on  th 
ber,  1879 ;  that  the  message  was  telegra 
on  that  day ;  that  the  person  to  whon 
inquired,  at  the  proper  office,  for  the  n 
day  of  that  month,  but  that  it  was  not 
until  the  following  day. 

The  appellant  maintains  that  the  def 
tract  for  the  transmission  of  the  mes 
Sunday,  is  not  a  sufficient  answer  to  tl 
cannot  assent  to  this  view.     The  right  t 
tory  penalty  depends  upon  the  validity  o 
which  the  message  was  received.     Uiil 
contract  as  imposed  a  binding  obliga 
graph  company,  there  is  no  right  to  inl 
no  legal  duty  has  been  violated.     A 
duty  is  essential  to  a  right  of  action  f  oj 
penalty.     The  retention  of  the  messii 
sideration  paid  for  its  sending  did  nc 
tract.     The  only  contract  was  that  mad- 
was  afterwards  done  did  not  constitute 
agreement. 

The  action,  it  must  be  borne  in  mine 
recovery  of  damages  for  a  breach  of  c 
case  for  the  redress  of  injuries  arising 
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It  18  a  civil  action  for  the  recovery  of  a  penalty  prescribed 
by  statate,  not  for  the  purpose  of  making  good  any  loss 
that  the  sender  of  the  message  may  have  sustained,  but  for 
the  purpose  of  punishing  a  telegraph  company  for  the  negli- 
gent failure  to  transmit  a  message  which  it,  by  a  valid  con- 
tract, undertook  to  transmit. 

We  can,  therefore,  derive  no  assistance  from  the  cases 
which  hold  that  for  a  tort  committed  on  Sunday  by  common 
carriers,  or  for  the  matter  of  that,  by  anybody  else,  an 
action  will  Ue. 

It  is  settled  that  the  retention  of  what  has  been  received 
under  a  contract  entered  into  on  Sunday  will  not  of  itself 
be  a  ratification.  Perkins  v.  Jones^  26  Ind.  499.  If  the 
retention  of  the  consideration  cannot  be  regarded  as  con- 
stitnting  a  ratification  in  cases  where  the  relief  sought  is  an 
enforcement  of  the  right  given  by  the  contract,  it  certainly 
cannot  be  so  regarded  where  the  object  of  the  action 
is  the  recovery  of  a  statutory  penalty.  It  may  well  be 
doubted  whether  anything  short  of  an  independent  con- 
tract can,  in  such  a  case,  create  such  a  new  duty  as  will 
supply  sufficient  foundation  for  an  action  to  recover  the 
penalty  which  the  statute  has  affixed,  by  way  of  punish- 
ment, for  a  breach  of  duty. 

Jiidgmeat  affirmed. 


NoiMi — This  case  is  cited  in  the  following  cases,  post :  W.  V,  7W.  Cb.  ▼. 
JmmB;  W.  U.  2W.  Co.  v.  Pendieton ;   W.  U.  Tel.  Co.  ▼.   Walker ;  Cama- 
▼.  W.  U.  7W.  Co.;  W.  U.  Tel.  Co.  v.  MosOer ;  W.  U.  Tel.  Co.  v. 


9br  oChv  cues  on  subjects  here  considered,  see  Indbz,  titles  ''  Indiana 
atital«,**"8imdaj." 
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Sach  a  message  cannot  be  regarded  as  a  ^^  work  o1 
sity"  within  the  meaning  of  oar  statute. 

The  contract  for  the  transmission  of  the  message 
been  made  on  Sunday,  and  the  message  not  being  on« 
can  be  treated  as  entitling  it  to  be  transmitted  as  a 
of  necessity,"  the  contract  for  its  transmission  n 
adjudged  incapable  of  enforcement.  As  the  appel 
lated  no  valid  contract,  there  is  no  foundation  for  tt 
to  the  penalty  prescribed  by  statute. 

So  far  our  consideration  has  been  confined  to  th 
tions  presented  upon  the  first  paragraph  of  the  co: 
and  the  answer  thereto ;  we  turn  now  to  the  questi< 
sented  upon  the  second  paragraph  of  the  con 
This  paragraph  alleges  the  undertaking  to  trans: 
message  to  have  been  entered  into  on  the  6th  day  c 
ber,  1879 ;  that  the  message  was  telegraphed  to  Yi 
on  that  day ;  that  the  person  to  whom  it  was  ad 
inquired,  at  the  proper  office,  for  the  message  on 
day  of  that  month,  but  that  it  was  not  delivered 
until  the  following  day. 

The  appellant  maintains  that  the  defense,  that  1 
tract  for  the  transmission  of  the  message  was  r 
Sunday,  is  not  a  sufficient  answer  to  this  paragrap 
cannot  assent  to  this  view.  The  right  to  recover  th 
tory  i)enalty  depends  upon  the  validity  of  the  contrai 
which  the  message  was  received.  Unless  there  is 
contract  as  imposed  a  binding  obligation  upon  t 
graph  company,  there  is  no  right  to  inflict  punishn 
no  legal  duty  has  been  violated.  A  violation  of 
duty  is  essential  to  a  right  of  action  for  the  recover 
penalty.  The  retention  of  the  message  and  of  i 
sideration  paid  for  its  sending  did  not  create  a  i 
tract.  The  only  contract  was  that  made  on  Sunday, 
was  afterwards  done  did  not  constitute  a  new  and  ( 
agreement. 

The  action,  it  must  be  borne  in  mind,  is  not  one 
recovery  of  damages  for  a  breach  of  contract.  Nc 
case  for  the  redress  of  injuries  arising  from  a  tort. 
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It  Is  a  civil  action  for  the  recovery  of  a  penalty  prescribed 
by  statate,  not  for  the  purpose  of  making  good  any  loss 
that  the  sender  of  the  message  may  have  sustained,  but  for 
the  purpose  of  punishing  a  telegraph  company  for  the  negli- 
gent failure  to  transmit  a  message  which  it,  by  a  valid  con- 
tract, undertook  to  transmit. 

We  can,  therefore,  derive  no  assistance  from  the  cases 
which  hold  that  for  a  tort  committed  on  Sunday  by  common 
carriers,  or  for  the  matter  of  that,  by  anybody  else,  an 
action  will  lie. 

It  is  settled  that  the  retention  of  what  has  been  received 
under  a  contract  entered  into  on  Sundav  will  not  of  itself 
be  a  ratification.  Perkins  v.  Jones^  26  Ind.  499.  If  the 
retention  of  the  consideration  cannot  be  regarded  as  con- 
stituting a  ratification  in  cases  where  the  relief  sought  is  an 
enforcement  of  the  right  given  by  the  contract,  it  certainly 
oannot  be  so  regarded  where  the  object  of  the  action 
is  the  recovery  of  a  statutory  i)enalty.  It  may  well  be 
doubted  whether  anything  short  of  an  independent  con- 
tract can,  in  such  a  case,  create  such  a  new  duty  as  will 
supply  sufficient  foundation  for  an  action  to  recover  the 
penalty  which  the  statute  has  affixed,  by  way  of  punish- 
ment, for  a  breach  of  duty. 

Judgment  affirToed. 


Note.— This  case  is  cited  in  the  following  cases,  post :  W,  U.  Tel.  Co,  ▼. 
Jane$:  W.  U,  2W.  Co.  ▼.  Pendleton;  W.  U.  Tei.  Co.  ▼.  Walker;  Cama- 
han  T.  TV.  U.  Tel.  Co.;  W.  U.  Tel.  Co.  ▼.  Mossier;  W.  U.  Tel.  Co.  v. 
Qcmgar. 

For  other  cases  on  subjects  here  considered,  see  Indsx,  titles  ''  Indiana 
Btotiite,'"*Siuidaj." 
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Thb  Amerioan  Rapid  Telegaph  Company  v. 

NEOTiouT  Telephone  Company. 

Supreme  Court  of  Errors  of  Connecticut,  December,  1 

(49  Conn.  862.) 

"nELIPHONB  OOMPANY.— STATUTOBT  DUTY  TO  NOT  DISOBIMINATl 

OONTBAOT  UOHT8. 

An  ordinary  telephone  company— that  is,  a  company  organizet 
a  telephone  system — ^may  accept  a  license  from  the  America 
phone  Company  to  use  its  patented  instruments  and  devices 
any  limitations  whatever ;  and  its  duty,  imposed  by  statute  i 
out  to  serve  the  public  impartially,  will  be  subject  to  the  rei 
the  contract  with  its  licensor. 

Not  even  the  legislature  could  directly  interfere  with  contra 
compelling  the  licensee  company  to  do  that  which  its  contrac 
though  it  might  deny  the  use  of  highways  to  companies  in  ai 
hibited  by  contract  or  otherwise  from  serving  all  comers  imp 

The  rights  of  a  foreign  licensor  cannot  be  taken  away  in  an  acti< 
it  is  not  a  party,  in  a  court  to  whose  jurisdiction  it  has  nol 
itself. 

Nor  can  such  rights  be  jeopardized  by  the  acts  of  the  licensee. 

Appeal  from  a  judgment  dismissing  an  applic; 
mandamus.    The  facts  appear  in  the  opinion. 

A.  8.  Treat  and  C.  Sherwood^  for  plaintiff. 

,  J.  8.  Beach,  and  J/.  F.  Tyler ^  for  defendant. 

Pardee,  J. :  In  March,  1876,  A.  G.  Bell  bee 
patentee  of  the  magnetic  telephone,  a  mechanica 
capable  of  transmitting  articulate  si)eech  through  ^ 
the  power  of  magnetism  and  electricity;  others 
qnently  became  patentees  of  various  improvements 
and  of  appliances  to  be  used  therewith  ;  and  the  A 
Bell  Telephone  Company,  a  corporation  chartered 
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having  its  legal  location  in  the  State  of  Massachusetts, 
became  the  owner  of  these  several  patents. 

In  May,  1880,  the  Connecticut  Telephone  Company  was 
organized  as  a  joint  stock  corporation  in  and  under  the  laws 
of  the  State  of  Connecticut,  for  the  purpose  of  building, 
owning  and  operating  systems  of  telephonic  exchange 
therein.  In  February,  1881,  it  purchased  from  the  Ameri- 
can Bell  Telephone  Company  the  privilege  of  using,  upon 
conditions  and  under  limitations,  certain  of  its  magnetic 
telephones  for  the  period  of  seven  years,  within  the  limits  of 
the  city  of  Bridgeport,  in  a  telephonic  exchange  system  to 
be  there  established ;  the  instruments  to  continue  to  be  the 
property  of  the  American  Bell  Telephone  Company,  and  a 
stipolated  rent  to  be  paid  for  the  right  to  use  each  one. 

The  answer,  among  other  things,  alleges  that  the  contract 
by  which  the  Connecticut  Telephone  Company  acquired 
from  the  American  Bell  Telephone  Company  the  right  to 
use  its  instruments,  prohibits  the  former  from  allowing  any 
such  instruments  placed  outside  of  the  limits  of  said  city  to 
be  pat  in  communication,  either  with  the  instrument  in  the 
central  office  or  with  that  of  any  subscriber  within  the  city, 
and  from  allowing  any  telegraph  company  to  use  the  system 
of  telephonic  exchange  for  Bridgeport  for  the  purpose  of 
receiving  from  its  customers  messages  to  be  sent,  or  deliver- 
ing to  them  messages  which  have  been  sent  over  its  wires, 
nnlees  such  telegraph  company  has  purchased  from  the 
American  Bell  Telephone  Company  the  right  to  use  that 
system ;  that  the  Western  Union  Telegraph  Company  has 
porohased  from  that  company  the  right,  exclusive  of  all 
other  tel^raphic  companies,  to  use  every  telephonic 
exchange  system  which  may  be  established  in  the  United 
States  under  the  patents  of  the  American  Bell  Telephone 
Company  in  connection  with  their  business,  and  now  uses, 
and  has  the  right  to  use,  the  defendant's  system  in  Bridge- 
port, to  the  exclusion  of  the  plaintiff ;  and  that  the  defend- 
ant does  not  own,  and  therefore  cannot  give  tc  tha  latter 
ihe  right  which  it  demands. 

The  plaintiff  insists  that  the  defendant  has  offered  its 
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services  to  the  public  as  a  common  carrier  ( 
speech ;  that  it  has  thereby  made  itself  the  sei 
public  and  has  subjected  itself  to  the  opers 
general  law  which  compels  all  sach  servants  to 
cants  impartially,  regardless  of  the  limitations 
its  use  of  the  instruments.    But  the  property  o1 
can  Bell  Telephone  Company  in  its  patent  is  a 
exclasive ;  it  can  rent  or  sell  it  in  whole  or  in  \ 
refuse  to  make  or  use,  or  to  allow  any  one  else 
use,  the  telephone  described  in  it;  or  it  cai 
sell  one  and  no  more,  and  put  such  restrictions 
upon  the  time,  place  and  manner  of  using  that 
the  privilege  of  the  Connecticut  Telephone  ( 
purchase  from  it  even  the  most  limited  right  tc 
more  of  >ts  instruments,  and  it  is  not  within  t 
the  court  either  to  enlarge  or  diminish  the  purcl 
In  this  respect,  the  position  of  the  Connecticu 
Company  is  quite  unlike  that  of  railroad  comp 
have  in  the  exercise  of  their  respective  franch 
tarily  undertaken  by  contract  to  put  limitation 
use  of  property  absolutely  their  own,  and  disci 
favor  of  certain  applicants  for  transportation  ;  i 
of  proprietors  of  grain  elevators,  who  have  been 
be  warehousemen,  and  as  such  to  have  brought 
within  the  power  of  the  legislature  to  regulate 
and  compel  them  to  render  impartial  service  to 
for  storage ;  and  unlike  that  of  railroad  compa 
have  undertaken  tx)  bind  themselves  bv  contract 
in  behalf  of  the  public  service,  the  doing  of  wh: 
consideration  upon  which  they  received  valuable 
The  record  does  not  show  that  the  defendant  eve 
the  right,  or  declared  to  the  public  that  it  had  t 
use  the  telephonic  instruments  upon  any  other  t 
such  as  are  strictly  conformable  to  the  measi 
granted  to  it  by  the  owner  of  them  ;  does  not  she 
may  not  assume,  that  it  failed  to  purchase  the  L 
sible  measure  ;  and  does  not  show  that  it  has  b 
that  measure  to  the  plaintiff. 
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Neither  by  availing  itself  of  the  right  to  organize  as  a 
joint-stock  corporation  in  this  State,  or  of  the  right  granted 
by  statate  to  all  telephonic  proprietors  to  carry  wires  npon 
poles  set  in  the  public  ways,  nor  even  by  taking  from  the 
legislature  of  this  State  the  most  iinliijdited  franchise,  can 
the  defendant  draw  to  itself  the  right  to  any  nse  of  the  tele- 
phones belonging  to  the  American  Bell  Telephone  Company 
in  excess  of  the  grant.  The  citizens  of  this  State  cannot 
deprive  the  latter  of  its  property  in  its  patent  simply  by 
investing  the  Connecticut  Telephone  Company  with  a  fran- 
chise to  convey  si>eech,  nor  compel  the  latter  to  sell  to  the 
plaintiff  rights  which  it  does  not  possess. 

A  statate  of  this  State  provides  in  effect  that  every  tele- 
phonic comimny  shaU  with  impartiality  permit  persons  and 
<x>rporations  to  transmit  speech  through  its  wires  by  its 
instruments.  The  utmost  reach  of  this  is  to  require  them 
to  make  an  impartial  use  of  such  rights  or  privileges  as  they 
possess.  If  their  system  is  carried  into  effect  by  instru- 
ments which  are  not  the  subjects  of  a  patent,  and  they  so 
-conduct  their  business  as  to  become  common  carriers  of 
speech,  they  are  to  serve  applicants  with  impartiality  ;  or,  if 
it  is  carried  into  effect  by  patented  instruments,  of  which 
patents  they  are  the  owners,  the  same  result  is  to  follow  ; 
bat  if  it  is  carried  into  effect  by  instruments  which  are  the 
subjects  of  a  patent  which  is  the  property  of  a  resident  of 
another  State,  and  from  whom  they  are  able  to  purchase, 
not  the  instruments  themselves,  but  only  a  right  to  the  tem- 
porary use  thereof,  subject  to  conditions  and  limitations, 
they  are  only  required  to  give  impartially  to  applicants  the 
use  of  the  full  measure  of  the  right  which  they  have  been 
able  to  procure.  The  statute  cannot  confer  power  upon 
courts,  either  to  order  them  to  buy  that  which  cannot  be 
bought  or  to  use  the  property  of  another  without  his  con- 
sent. The  legislature  may  deny  the  use  of  highways  for  the 
erection  of  poles  for  the  support  of  wires  to  any  corporation 
which  is  not  the  full  owner  of  the  telephonic  patents  by 
which  its  system  is  operated,  and  which  is  not  able  to  give 
a  perfectly  unrestricted  and  impartial  use  of  all  their  capa* 
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bilities  to  applicants,  or  to  any  corporation  whic 
to  use  telephonic  patents  nnder  any  restriction 
imposed  byithe  owner  ;  and  so  embarrass  and  b 
induce  them  to  become  full  owners  of  such  paten 
from  the  service  of  the  public.  Legislatures,  foi 
public  policy,  in  many  ways  put  limitations  up( 
owners  in  the  use  of  their  property ;  but  they  cai 
f er  the  property  of  one  to  another  without  compent 
for  the  public  good. 

Again,  the  American  Bell  Telephone  Company 
in  another  State  ;  it  has  not  been  made  nor  of  its 
a  party  to  this  proceeding ;  has  not  submitted  its 
]  urisdiction  of  our  courts.    By  le^ing  certain  of  it 
instruments  to  be  used  in  this  State  under  lim 
did  not  surrender  its  invention  to  the  public  use 
here  become  a  common  carrier  of  speech,  nor  ex 
to  the  power  of  our  courts  to  determine  that  it  ha( 
the  exclusive  ownership  of  its  patent  in  behalf  of 
lessee.     Nor  was  it  in  the  power  of  that  lessee 
authority  upon  our  courts  to  confiscate,  either  in 
or  in  behalf  of  the  public,  the  reserved  rights  of  its 
bringing  its  fragmentary  right  into  this  State  and 
it  to  the  service  of  the  public. 

The  owner  of  a  patent  who  leases  for  a  limited  U 
conditions  and  under  restrictions,  an  instrument  o 
mechanism  covered  by  that  patent,  cannot,  as  the 
the  lessee's  manner  of  use  thereof,  be  subjected  to 
governing  common  carriers  or  public  servants,  s< 
concluded  by  a  judgment  that  he  has  dedicated  1: 
to  the  public  and  forfeited  his  reserved  rights  in  it 

If  the  lessee,  the  Connecticut  Telephone  Com 
uses  its  rights  here  as  to  subject  itself  to  the  ope 
that  law  and  oflfends  it,  the  courts  will  stop  the  i 
its  limited  rights;  bat  the  decree  will  not  read 
those  rights ;  will  not  transfer  to  it  any  property  or 
the  use  thereof  which  it  has  not  purchased. 

It  is  said  further,  that  in  incorporating  limitat 
restrictions  in  its  lease  of  its  instruments  to  the  Coi 
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lUephone  Company,  the  American  Bell  Telephone  Company 
his  Tidated  a  statute  of  the  State  which  incorporated  it 
tnd  where  it  has  its  existence.    That  statnte  is  in  effect  the 
■Be  as  onr  own,  previously  cited.    Bat  the  American  Bell 
Mephone  Company  is  the  owner  of  letters  patent  for  an 
deetrio  speaking  telephone,  and  of  course  has  the  right  to 
wuiufacture  and  sell  or  lease  the  instruments.    It  has  also 
Iqgislatiye  permission  to  extend  lines  of  wire  within  the  State 
of  Massachusetts  for  conveyance  of  articulate  speech,  for 
compensation.    It  is  to  the  company  in  this  last  capacity, 
nd  within  that  State  solely,  that  the  statute  applies.    It 
does  not  afbct  its  right  as  the  owner  of  an  instrument  to 
loose  it  to  a  citizen  of  another  State  upon  conditions  ;  nor 
does  it  affect  the  right  of  such  citizen  to  hire  it  under  limi- 
tstioiis ;  he  assuming  the  risk  of  being  denied  the  privilege 
of  using  his  limited  right  within  his  own  State. 
There  is  no  error  in  the  judgment  complained  of. 
In  Ibis  opinion  the  other  judges  concurred. 


]totB.^8ee  Iin«z,  titles  **  Diflorimination/'  **  Contract** 
See,  aleo.  notes  to  A.  A  P.  Tel.  Co,  y.  W.  U.  Tel,  Co.,  ante,  p.  81 ;  Siaie 
efCMo'w.  Am.  Urn.  TeL  Co.,  ante,  p.  806. 


Raelboad  Company  v.  Telegraph  Company. 

8uprtime  Court  of  Ohio,  Jantuiry,  1882, 
(88  Ohio  St.  24.) 

COHBTBUCnON  OF  CONTRACT  FOB  TELBQBAPH  UNE. 

A  certain  contract  by  which  a  railroad  company  granted  to  a  telegraph 
the  right  to  place  a  wire  upon  the  polee  of  the  former  *'for 
telegraphic  correspondence,"  construed  to  give  the  telegraph 
no  ezdnaiye  right  and  to  not  prevent  the  placing  of  other  wins 
Ukb  poks  either  by  the  railroad  company  or  its  licensees. 
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Thb  plaintiff  below  was  The  Western  Union  Telegrapl 
Company.  j 

The  defendants  below  were  the  Marietta  &  Cinetnaa 
Railroad  Company,  the  Atlantic  and  Pacific  Telegnfl 
Company  and  the  Baltimore  ft  Ohio  Railroad  Company,    i 

The  action  was  brought  to  enjoin  the  defendants  fMH 
placing  a  telegraph  wire  npon  a  line  of  poles  on  the  line  ol 
the  said  Marietta  ft  Cincinnati  Railroad,  upon  the  gionii 
that  it  interfered  with  the  rights  of  the  Western  XTnidI 
Telegraph  Co.,  by  virtue  of  a  contract  between  said  nft 
road  company  and  the  Marietta  ft  Cincinnati  Tel^prtfl 
Company,  to  the  interests  of  which  latter  the  Wested 
Union  Telegraph  Company  had  succeeded. 

Prior  to  the  making  of  the  contract  the  Marietta  ft  Cinuift 
nati  Railroad  Co.  had  a  line  of  poles  and  a  switch  wire  aloi( 
its  line. 

The  contract  provided  as  follows : 

"  1.  That  the  party  of  the  first  part  grant  to  the  party  of  the  aeooik 
part  the  privilege  of  putting  up  and  maintaining  a  telegraph  wire  'fa 
general  telegraph  correspondence '  on  the  line  of  telegraph  posts  aov 
erected  or  occupied  by  said  i>arty  of  the  first  part,  along  their  railzoa^ 
from  Marietta  to  Cincinnati,  subject  to  the  terms  and  ocmditions  heveiii 
after  mentioned. 

**  2.  The  party  of  the  second  part,  while  putting  up  their  wire  as  afoie 
said,  shall  furnish  and  put  up  new  posts  whenever  the  present  posts  an 
insufficient  to  sustain  two  wires  with  entire  security ;  and  if  the  privilegi 
of  putting  up  another  wire  upon  the  line  of  posts  from  Cincinnati  tc 
Loveland  cannot  be  obtained,  then  the  party  of  the  second  part  shaU  puJ 
up  a  new  line  of  posts  on  said  route  for  the  common  benefit  of  themaelyai 
and  said  railroad  company. 

<<  8.  When  the  wire  of  the  party  of  the  first  part  is  not  in  working  order, 
the  railroad  messages  shall  be  sent  as  far  as  practicable  free  of  charge  bj 
the  party  of  the  second  part,  and,  in  like  manner,  when  the  wire  of  the 
party  of  the  second  part  is  out  of  order,  their  messages  shaU,  as  far  as 
practicable,  be  sent  by  the  party  of  the  first  part. 

''4.  The  party  of  the  second  part  shall  be  at  liberty  to  establish  and 
maintain  telegraph  stations  at  Cincinnati  and  Marietta  and  such  other 
points  along  said  line  as  they  may  think  proper,  but  all  local  telegraph 
business  on  said  line,  and  the  charges  therefor,  shall  belong  exdusively  to 
the  party  of  the  first  part,  it  being  hereby  understood  and  agreed  that  the 
party  of  the  second  part  shall  be  entitled  only  to  the  business  of  a^n«]l»Tig 
such  messages  as  may  be  received  at  any  of  their  stations  on  said  line 
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dcalintd  for  stations  on  any  lateral  or  other  telegraph  line  connecting  with 
tbm  said  Marietta  &  Cincinnati  line  at  points  where  said  party  of  the  second 
put  maj  have  stations ;  or  snch  messages  as  may  he  receiTod  from  any 
tatsrai  or  telegraph  line  connecting  with  said  Marietta  &  Cincinnati  line  at 
poinis  where  the  said  party  of  the  second  part  may  have  stations,  destined  for 
any  of  (he  stations  of  said  party  of  the  second  part  on  their  said  line  or  on 
any  laleral  or  other  line  connecting  with  said  Marietta  &  Cincinnati  line  at 
poinis  where  said  party  of  the  second  part  have  stations. 

'*  For  all  messages  that  may  be  received  by  the  party  of  the  first  part  at 
their  stations,  to  be  re-telegraphed  at  stations  of  the  party  of  the  second 
part  to  stations  on  any  lateral  or  other  line  connecting  as  aforesaid,  and 
for  an  messages  that  may  be  received  at  any  of  their  stations  by  said  party 
of  the  second  part,  from  stations  on  latend  or  other  lines  connecting  as 
aforesaid,  destined  for  and  that  may  be  re-telegraphed  by  the  party  of  the 
seoond  part  to  points  on  said  line  where  the  party  of  the  second  part  have 
no  stations,  the  party  of  the  second  part  shall  be  entitled  to  their  proportion 
of  the  charge  for  such  messages,  corresponding  to  the  distance  such  mes- 
sigea  may  pass  upon  their  line. 

'*S.  The  party  of  the  second  part  guarantee  to  the  party  of  the  first 
part  the  free  transmission  of  messages  for  or  from  the  officers  and 
emplojeeB  of  the  party  of  the  first  part  exclusively  on  railroad  business,  or 
telesraph  business  over  the  lines  of  the  Western  Telegraph  Company  ex- 
tending or  to  extend  from  Marietta  to  Baltimore  by  way  of  the  Northwest- 
em  Virginia  Railroad,  and  from  Marietta  by  way  of  said  railroad  to 
Wheding,  between  any  stations  on  said  Western  Telegraph  Company*s  and 
any  stations  on  said  Marietta  &  Cincinnati  line. 

"6.  Said  party  of  the  first  part  hereby  agree  to  permit  the  agents  of 
the  said  party  of  the  seoond  part,  and  also  the  agent  of  the  said  Western 
Telegraph  Company,  when  traveling  on  the  business  of  their  respective  com- 
panies, to  travel  on  the  cars  of  said  party  of  the  first  part  free  of  charge, 
bat  at  their  own  risk  of  personal  injury,  the  agent  so  traveling  producing 
eridenoe  thereof  from  some  of  the  principal  officers  or  agents  of  the  tele- 
gmgh  company  for  which  they  are  so  traveling,  and  said  party  of  the  first 
pact  agree  to  transport  in  their  own  cars  to  stations  on  their  line,  free  of 
ehaige,  all  wire  and  other  material  necessary  in  putting  up  and  working 
the  line  of  telegraph  of  said  party  of  the  second  part." 

It  was  also  stipulated  in  article  7  of  the  contract,  that  the 
party  of  the  first  part,  for  $300  per  annum,  should  keep 
the  wires  o£  the  second  party  in  good  working  order ;  but 
the  cost  of  renewals  of  both  wires,  insulators  and  posts 
shoold  be  equally  divided.  It  was  also  provided  that  the 
first  party,  within  three  years,  might  purchase  ^  ^  the  wire 
and  insulators  "  of  second  party,  together  with  its  interest 
in  certain  contracts  with  the  Marietta  Telegraph  Company 
and  the  Western  Telegraph  Company,  upon  terms  specified. 
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'*  9.  Bat  should  the  party  of  the  first  part  not  make  the  purofaasB  mi 
take  apon  themselTes  the  obligations  of  the  party  of  the  seoond  pntu 
aforesaid,  then  the  agreement  shall  remain  in  force  for  thirty  ynn; 
and  thereafter  until  one  party  shall  have  given  one  year's  notice  of  adb 
sire  to  terminate  the  same,  whereapon  at  the  end  of  said  year  it  shall  omh 
and  determine.** 

Afterwards,  on  August  3,  1869,  said  contract  was  altered 
and  amended,  among  other  things  as  follo¥ra : 

"  So  maoh  of  the  said  contract  as  provides  that  the  party  of  the  first  pv 
shall  keep  the  wire  of  the  second  party  in  good  working  order  for  a  oooi 
pensation  of  three  hundred  dollars  per  annum,  and  so  much  as  losem 
to  the  party  of  the  first  part  the  right  to  purchase  the  interest  of  the  part; 
of  the  second  part  in  their  line  of  telegraph  shall  be  and  they  are  iMnfe; 
annulled. 

*'  In  lieu  of  said  provisions  and  in  modification  of  certain  other  profi 
sions  of  said  contract  the  following  articles  are  mutually  agreed  upon  an 
adopted,  yiz.: 

'  *'  1.  The  party  of  the  second  part  shall  jhereafter  keep  their  own  wir 
and  also  the  wire  of  the  party  of  the  first  part  in  good  working  order,  witi 
the  same  conditions  and  qualifications  as  have  been  heretofore  appUcaU 
to  the  party  of  the  first  part  under  the  7th  article  of  the  said  contract,  ei 
cept  that  the  said  party  of  the  second  part  shall  receive  no  compoisatioi 
therefor,  except  the  benefits  which  may  be  received  from  the  rescinding  o 
alterations  of  other  provisions  of  said  contract." 

In  the  year  1871  the  pMntiflE  below,  with  the  consent  oi 
the  railroad  company,  placed  a  third  wire  upon  said  line  oj 
posts  for  the  common  benefit  of  the  parties. 

The  claim  of  the  plaintiff  below  is,  that  the  addition  of  a 
fourth  wire  on  this  line  of  poles  to  be  used  by  another  foi 
general  telegraph  business,  is  in  violation  of  its  rights  undei 
said  contract. 

Hoadley,  Johnson  &  Oolston  and  McClintick  <fe  Smithy 
for  the  plaintiff  in  error. 

John  W.  Herron  and  Wager  Swayne^  for  defendant  in 
error. 

MoIlvaine,  J. :  It  is  essential  to  the  right  of  the  Western 
Union  Telegraph  Company  to  the  relief  granted  in  the 
court  below,  that  it  acquired  under  the  contract  an  exclu- 
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aiye  right  to  the  business  of  general  telegraph  correspond- 
ence on  the  line  of  poles  described  in  the  contract,  except  as 
therein  expressly  reserved  to  the  railroad  company,  to  wit, 
the  local  basiness.  We  assame  that  the  parties  to  this 
action  have  succeeded  to  the  rights  and  obligations  of  the 
original  parties  to  the  contract.  What,  then,  is  the  true 
oonstmction  of  the  contract?  What  rights  were  granted 
by  the  railroad  company  to  the  telegraph  company  ? 

By  the  terms  of  the  contract,  the  answer  is,  '^  The  privi- 
1^8  of  putting  up  and  maintaining  a  telegraph  wire,  ^  for 
general  telegraphic  correspondence '  on  the  line  of  telegraph 
posts"  along  the  line  of  the  railroad;  and  ^ liberty  to 
establish  and  maintain  telegraph  stations  at  Cincinnati  and 
Marietta,  and  at  such  other  points  along  said  line  as  they 
may  think  proper,  but  all  local  telegraph  business  on  said 
line  and  the  charges  therefor  shall  belong  exclusively  to 
the  party  of  the  first  part,  it  being  hereby  understood  and 
agreed  that  the  party  of  the  second  part  shall  be  entitled 
only  to  the  business  of  sending  such  Toessages  as  may  he 
received  at  any  of  their  stations  on  said  line,  destined  for 
stations  on  any  lateral  or  other  telegraph  line  connecting 
with  the  said  Marietta  &  Cincinnati  line  at  points  where 
said  party  of  the  second  part  may  have  staiions,  or  such 
messages  as  may  be  received  from  any  lateral  or  other  tele- 
graph  line  connecting  with  said  Marietta  &  Cincinnati 
line  atpoinis  wltere  said  party  of  Vie  second  part  may 
have  statianSy  destined  for  any  of  the  stations  of  said  party 
of  second  x>art  on  their  said  line  or  on  any  lateral  or  other 
line  connecting  with  said  Marietta  &  Cincinnati  line  at 
paints  where  said  party  of  the  second  part  have  stations." 
The  contract  also  contains  a  provision  for  prorating,  as 
follows : 

'*For  all  meflngea  that  may  be  received  bj  the  party  of  theftrst 
part  at  their  ftations,  to  be  re-telegraphed  at  stations  of  the  party  of  the 
Moood  part  to  atatioiiB  on  any  lateral  or  other  line  connecting  as  aforesaid, 
and  tor  att  mewagra  that  may  be  received  at  any  of  their  stations  by  said 
pKitf  of  the  aeoood  part,  from  stations  on  lateral  or  other  lines  connecting 
aa  aforesaid,  destined  for  and  that  may  be  re-telegraphed  by  the  party  of 
Iha  aeooiid  part  to  points  on  said  line  where  the  party  of  the  second  part 
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have  no  stations,  the  party  of  the  first  part  shall  be  entitled  to  Uisit  pro- 
portion of  the  charge  for  such  messages  corresponding  to  the  distance  mek 
message  may  pass  upon  their  line.*' 

The  plain  import  of  these  stipulations  is  not  modified  by 
any  other  provision  in  the  contract ;  and  it  appears  to  ni 
that  no  exclusive  right  to  the  telegraphic  business  over  thk 
line,  even  outside  of  the  local  business  and  such  as  waa 
agreed  to  be  prorated,  was  granted  to  the  telegraph  com- 
pany. 

By  'telegraph  stations"  which  the  telegraph  company 
has  the  liberty  to  establish  and  maintain  at  ''points"  along 
the  line  of  the  road,  we  understand  is  meant  ordinary 
offices  for  the  business  of  telegraphy  at  cities  or  villages 
along  the  line  of  the  road ;  but  the  grant  of  this  liberty  did 
not  exclude  the  right  of  the  railroad  company,  either 
directly  or  indirectly,  to  establish  and  maintain  like  offices 
in  the  same  cities  and  villages.  It  wUl  be  observed  that 
the  telegraph  company  was  not  bound  to  establish  stations 
at  all  points ;  nor  are  we  advised  as  to  their  action  under 
the  privilege  thus  granted. 

Now,  it  mast  be  further  observed  that  as  to  the  business 
of  sending  messages,  other  than  local  business,  the  tele- 
graph company  is  limited  to  ''such  messages  as  may  be 
received  at  any  of  their  stations,"  so  that  the  railroad 
company,  or  any  other  person  authorized  by  it,  may  com- 
pete for  messages,  at  any  city  or  village,  to  be  transmitted 
on  this  line  of  poles,  and  on  any  wire  other  than  those  put 
up  by  the  telegraph  company,  without  interfering  with  the 
privilege  granted  to  it.  And  again,  messages  received  at 
an  office  of  the  railroad  company,  though  the  telegraph 
company  may  have  an  office  at  the  place,  to  be  forwarded 
over  other  lines  of  telegraph  from  points  where  the  tele- 
graph company  has  no  office,  are  wholly  unprovided  for  by 
the  agreement;  and  in  such  business  the  telegraph  com- 
pany certainly  cannot  claim  any  interest. 

As  to  the  "local  business,"  the  whole  of  which  was 
reserved  by  the  railroad  company,  and  its  interest  in  the 
class  of  business   to  be   re-telegraphed  as  between  the 
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parties,  and  for  which  the  compensation  was  to  be  divided 
ratably  between  the  parties,  as  well  as  the  business  left 
open  to  competition,  and  that  which  was  not  provided  for 
in  the  contract,  we  can  find  no  objection  in  the  contract 
against  the  right  of  the  railroad  company  to  transfer  the 
same  to  a  third  person,  or  to  its  right  to  p^e  an  additional 
wire  apon  its  lines  of  poles,  or  to  authorize  another  to  do 
so,  for  the  purpose  of  transmitting  such  messages.  It  is 
reasonable  to  assume  that  such  a  right  was  within  the  con- 
templation of  the  parties;  and  it  is  quite  sure  that  no 
stipulation  was  made  to  prevent  its  exercise. 

Inasmuch,  therefore,  as  the  right  of  the  plaintiff  below, 
to  the  injunction  prayed  for,  rests  on  the  ground  that  it 
had  acquired  the  right  to  the  sole  use  of  the  wires  upon 
this  line  of  poles  for  transmission  of  public  or  general  tele- 
graph correspondence,  except  local  business,  and  as  that 
claim  cannot  be  maintained  by  a  just  construction  of  the 
contract,  it  follows  that  the  judgment  below  must  be 
reversed. 

Another  view  of  the  case  leads  to  the  same  result. 
Neither  the  Marietta  &  Cincinnati  Railroad  Company, 
nor  the  plaintiff  in  error,  ever  had  or  have  the  capacity  to 
engage  in  the  telegraph  business  for  the  public  generally, 
whether  local  or  general  in  its  character.  The  only  extent 
to  which  either  of  them  could  engage  in  the  business  of 
telegraphy  was  such  as  might  be  necessary  or  convenient  to 
the  management  of  the  railroad  and  its  business.  For  this 
purpose  only  can  a  railroad  company  in  this  State  erect 
and  maintain  a  line  of  telegraph  poles  and  wires.  True, 
having  constructed  such  line  for  such  use,  it  is  competent  for 
the  railroad  company  to  grant  to  another,  having  capacity  to 
engage  in  the  business,  the  right  to  use  such  poles  and  wires 
for  the  purpose  of  general  telegraphy,  and  the  right  so 
transferable  may  be  exclusive  or  partial  as  the  parties  may 
agree. 

But  when  the  nght  transferred  is  partial  only,  as  in  the 
oaae  before  us,  and  the  consideration  is  so  mixed  and  modi- 
fled  by  rights  and  privileges  reserved  by  the  grantor  that  it 
Vol.  1—254 
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would  be  unreasonable  to  suppose  that  the  grant  would 
have  been  made  without  the  reservations,  while  in  fact  and 
in  law  the  rights  and  privileges  so  reserved  cannot  be  exer- 
cised or  enjoyed  by  the  railroad  company  for  want  of  capi^ 
city  to  exercise  or  enjoy  them,  a  court  of  equity  will  not  by 
injunction  or  otherwise  enforce  the  specific  perf ormanoe  d 
the  contract.  In  such  case,  where  the  benefit  of  the  caii- 
tract  cannot  be  realized  according  to  its  terms  and  the 
expectations  of  the  parties,  equity  will  remit  a  party  who  4 
seeks  redress  for  a  breach  of  the  contract  to  such  remedies  ^ 
as  may  be  asserted  in  the  courts  of  law. 

Judgmefni  reversed  and  petition  dismissed. 
White,  J.,  concurred  in  the  judgment  on  the  ground 
stated  last  above. 


NoTB.^See  Index,  titles  "  Exclusive  Right,'*  **  Contract." 


Western  Union  Telegraph  Company  v.  Burlington 
&  Southwestern  Railway  Company. 

U.  8,  Circuit  Court,  District  of  Iowa,  January,  1882. 

(11  Fed.  R.  1.) 
Exclusive  FBivn^EaE. 

A  contract  by  which  a  railroad  company  attempts  to  grant  an  excIusiTe 
right  to  a  telegraph  company  to  erect  and  maintain  telegraph  lines  along 
its  right  of  way,  is  void  as  being  in  restraint  of  trade  and  contrary  to 
public  policy. 

The  only  part  of  the  opinion  which  bears  npon  the  qaes- 
tion  stated  in  the  head  note,  is  given  below  ;  and  it  states 
all  the  necessary  facts. 
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Cook  eft  Dodge  and  John  N.  Roger s^  for  complainant. 

«/l  M.  Woolworth^  P.  H.  Smyth  and  James  Ha^/erman^ 
for  re8i>ondent  and  complainant  in  cross-bill. 

MoCbaby,  C.  J.:  We  will  consider,  in  the  light  of  the 
foregoing  facts,  firsts  what  are  rights  of  the  telegraph 
company  with  respect  to  the  telegraph  line  and  property, 
independently  of  the  f  oreclosare  proceedings ;  and,  second^ 
to  what  extent,  if  at  all,  are  those  rights  affected  by  those 
proceedings. 

It  is  insisted,  on  the  part  of  the  respondent,  that  the  con- 
tract, which  is  set  ont  in  the  original  bill  and  nnder  which 
complainant  claims,  is  void  by  reason  of  certain  provisions 
therein  contained,  which  are  alleged  to  be  illegal,  immoral, 
and  contrary  to  public  policy.  Several  clauses  of  the  con- 
tract have  been  pointed  out  as  coming  within  this  descrip- 
tion, but  the  one  mainly  relied  upon  is  the  second  sub- 
division thereof,  and  which  is  as  follows : 


"  The  said  railway  company  further  agrees  to  give  to  the  said  telegraph 
company  the  ezclusive  right  of  way  on  and  along  the  line  of  said  railway, 
its  branches  and  extensions,  for  the  construction  and  use  of  said  telegraph 
linee  for  commercial  and  public  uses  and  business ;  and  said  raUway  wiU 
not  transport  upon  said  railway  any  material  for  the  construction  of  a  line  of 
telegraph  in  competition  with  the  lines  of  said  telegraph  company,  except 
at  and  for  the  usual  rates  charged  for  similar  transportation  to  other  persons 
dirfng  business  with  said  railway  company,  nor  stop  its  trains  or  distribute 
material  for  such  parties  or  their  employees,  at  other  than  reg^ular  stations.** 

In  our  opinion,  it  is  not  comx)etent  for  a  railroad  com- 
pany to  grant  to  a  single  telegraph  company  the  exclusive 
right  of  establishing  lines  of  telegraphic  communication 
along  its  right  of  way.  The  purpose  of  such  contracts  is 
▼etry  plainly  to  cripple  and  prevent  competition,  and  they 
are,  therefore,  void,  as  bein^  in  restraint  of  trade  and  con- 
trary to  public  policy.  They  are  also  in  contravention  of 
the  act  of  Congress  of  July  24,  1866,  which  authorizes  tele- 
graph companies  to  maintain  and  operate  lines  of  telegraph 
^^over  and  along  any  of  the  military  or  post-roads  of  the 
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United  States  which  have  been  or  may  hereaf  tei 
such  by  act  of  Congress."    14  St.  221. 

All  railroads  are  by  law  made  post-roads. 
TeiL  Co.  Y.  Western  Union  Tei.  Co.,  96 
Western  Union  Td.  Co.  v.  St.  Joseph^  etc. 
McCrary,  569;  S.  C,  3  Fed.  Rep.  430;  West 
Tel.  Co.  Y.  American  Union  IfeZ.  Co.,  Suf 
of  Georgia,  1880. 

We,  therefore,  most  hold  the  second  sub-dii 
contract  to  be  void. 


NoTB.— This  caee  is  cited  in  the  following  cases,  past :  T 
▼.  B.  db  O.  Ta.  Co.,  19  Fed.  R.  660. ;  W.  U.  Tel.  Co.  v.  B. 
28  Fed.  R.  12. 

See  Index,  titles  *<  Exclnsiye  Bight,"  '*  Contract." 


The  Western  Union  Telegraph  Company  \ 

ARD,  Williams  &  Company. 

Cfeorgia  Supreme  Court,  February,  188ft. 

(68Ga.  299.) 

LlMITINO  LIABILITY.—  CiPHSB  MB88AOB. 

A  telegraph  company  cannot  by  stipulation  avoid  liability 
caused  by  its  own  failure  to  exercise  ordinary  care. 

Expressions  of  common  use  in  trade  are  not  obscure,  nor 
containing  them  **  cipher  messages.'* 

Appeal  from  a  judgment  in  favor  of  the  plaini 
The  facts  appear  in  the  opinion. 

John  8.  Bigby^  for  plainiiflp  in  error. 

Peabody  &  Brannon^  for  defendants. 
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Unkm  Talegnph  Oompanj  v.  Blanchard,  Williams  &  Compan j. 

Spxkb,  Justice:  Blanchard,  Williams  &  Co.  sued  the 
Western  Union  Telegraph  Company  in  an  action  of  assump- 
■it  for  the  sum  of  $189.71  as  damages  claimed  to  have  been 
nstained  in  consequence  of  an  error  in  the  transmission  of 
m  day  message  from  the  city  of  Columbus  to  the  city  of  New 
York. 

The  declaration  alleges  that  on  the  19th  day  of  May,  1879, 
die  plaintiff  below  caused  to  be  delivered  to  the  defendant 
i  message  in  writing  as  follows : 

"Waldnm  A  Taintor,  New  York: 
*'CaTer  two  hundred  September,  one  hundred  August. 

*'  (Signed)  Blanohard,  Williams  &  Co." 

to  be  sent  and  delivered  to  Waldron  &  Taintor,  New  York, 
and  the  defendant,  for  a  certain  consideration,  agreed  to  do 
it  That  the  company  did  not  transmit  the  message  as 
received,  but  changed  it  so  that  when  delivered  to  Waldron 
&  Taintor,  in  New  York,  it  read  as  follows : 

''To  Waldron  A  Taintor,  New  York  : 
"  Oorer  two  hundred  September,  two  hundred  August. 

**  (Signed)  Blamchard,  Williams  &  Co.*' 

The  declaration  alleged  that  Waldron  &  Taintor  were  at 
that  time  factors  and  commission  merchants  in  New  York, 
engaged  in  buying  and  selling  cotton,  and  then  held  for 
plaintiff  100  bales  of  cotton,  to  be  delivered  to  their  order  in 
August,  1879,  in  New  York,  and  that  plaintiffs,  desiring  to 
sell  said  100  bales,  delivered  said  message  to  defendant,  to 
be  carried  to  New  York  to  be  delivered  to  said  Waldron  & 
Taintor.     Plaintiffs  aver  that  the  message  was  an  order 
from  them  to  Waldron  &  Taintor  to  sell  said  100  bales  of 
cotton  on  their  account,  to  be  delivered  in  New  York  in 
August,  1879,  and  would  have  been  so  understood  if  it  had 
been  delivered  to  them  as  written  and  delivered  to  the  tele- 
graph company. 

That  the  message,  as  sent  by  defendant,  was  an  order  to 
aell  200  bales,  to  be  delivered  in  New  York  in  the  month  of 
August,  and  was  iso  understood  by  Waldron  &  Taintor ;  and 
in  oonaequenoe  of  the  change  of  the  message,  they  sold  200 
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bales  of  cotton  on  occoont  of  plaintiff,  to  be  < 
New  York  in  the  month  of  August,  instead  of 
directed  by  the  message  delivered  by  plaintiffs, 
of  this  change,  Blanchard,  Williams  &  Co.  wen 
to  buy  100  bales  to  comply  with  the  sale  made  I 
&  Taintor. 

That  on  the  20th  of  May,  1879,  they  advised 
Taintor  of  the  change  in  the  message,  and  they, 
of  May,  bought  100  bales  of  cotton  to  comply  wi 
made;  but  in  consequence  of  the  fact  that 
advanced,  a  loss  was  incurred  by  plaintiffs  of  $ 
they  were  also  put  to  the  expense  of  $25  in  sellii 
ing  said  100  bales,  and  $6  in  sending  message  b 
to  New  York  in  connection  therewith. 

To  this  suit  defendants  filed  the  pleas, 

1.  Of  the  general  issue. 

2.  That  the  plaintiffs,  at  the  time  of  sending  sa 
made  no  request  to  have  said  message  repeate 
offer  or  pay  to  have  said  message  repeated,  but 
as  a  single  message  under  the  rules  and  regulal 
company,  which  were  known  by  plaintiffs  and  s 
by  them. 

3.  That  the  message  of  plaintiffs  was  an  obscui 
message,  and  plaintiffs  did  not  at  the  time  of  its  tr 
inform  the  defendant  of  the  value  or  importance  < 
sage.  That  the  plaintiffs  well  knew  of  the  rules  t 
tions  of  the  company  as  to  sending  obscure  or  ci 
sages,  and  the  same  was  sent  under  said  rules, 
defendant,  under  said  rules,  was  not  liable,  and 
sent  at  risk  of  plaintiffs. 

4.  That  plaintiffs  did  not  communicate  to  defe 
the  time  of  the  transmission  of  said  message,  t 
circumstances  under  which  it  was  sent,  nor  were  tl 
to  defendant  —  that  the  message  was  of  any  value 
tance. 

6.  That  the  contract  in  respect  to  which  said  mc 
sent  was  an  illegal  contract  under  the  law,  being 
touching  the  sale  of  cotton  futures. 
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Under  the  evidence  and  charge  of  the  court,  the  jury 
returned  a  verdict  for  the  plaintiffs,  whereupon  the  defend- 
ants made  a  motion  for  a  new  trial  on  various  grounds  as 
set  forth  in  the  record,  which  was  overruled  by  the  court 
and  defendant  excepted. 

It  appears  from  the  evidence  in  this  case  that  the  plaint- 
iffs below  delivered  to  the  telegraph  company  at  Columbus 
(the  defendant)  a  message  to  be  transmitted  and  delivered 
to  Waldron  &  Taintor,  factors  and  commission  merchants, 
engaged  in  the  buying  and  selling  of  cotton  in  the  city  of 
New  York.  That  in  said  message,  as  delivered  by  plaintifb 
to  the  company,  the  said  factors  were  instructed  to  * '  cover 
two  hundred  September  and  one  hundred  August."  But 
the  message  received  by  the  factors  was  to  ^^  cover  two  hun- 
dred September  and  two  hundred  August." 

The  message  received  in  New  York  by  the  factors,  accord- 
ing to  universal  commercial  usage  among  cotton  men,  meant 
the  plaintiffs  desired  their  factors  to  sell  on  their  account 
two  hundred  bales  of  cotton,  to  be  delivered  in  August,  and 
two  hundred  bales  to  be  delivered  in  September.  Whereas, 
the  message  as  delivered  for  transmission  to  the  company 
at  Golnmbus  meant  for  the  factors  to  sell  two  hundred  bales 
to  be  delivered  in  September  and  one  hundred  to  be  deliv- 
ered in  August  on  account  of  plaintiffs.  The  evidence  further 
shows  that  the  words  used  in  the  telegram  are  terms  of  trade 
in  ordinary  use,  and  having  the  same  import  universally  in 
trade.  They  meant  a  direction  to  sell,  and  implied  that  the 
plaintiffs  were  long  of  cotton  to  be  delivered  to  them  at 
snch  times. 

In  transmitting  the  message,  it  further  appears  that  the 
message  passed  as  delivered  correctly  over  the  wires  from 
Columbus  to  Washington  City.  That  at  that  x>oint  it  was 
received  in  the  words  as  written  and  delivered  in  Columbus, 
but  that  at  Washington  City  the  telegram  was  changed,  the 
word  two  was  substituted  by  the  operator  for  the  word  one 
in  the  August  delivery.  Austin,  a  witness  for  the  defend- 
ant, and  the  telegraph  operator  at  Washington  City  who 
transmitted  the  message  to  New  York,  says :  ^  ^  If  the 
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copy  at  New  York  differs  from  the  manuscript 
by  me  at  Washington,  the  presumption  is  tl 
made  by  me,  as,  being  received  upon  the  printin 
at  New  York,  it  is  bound  to  record  exactly  as 
though  I  am  unable  to  explain  it,  save  by  the 
unconscious  mental  action." 

It  is  clear,  then,  the  error  was  not  the  i 
^^atmospheric  agency,"  but  inattention  and  i 
the  operator  at  Washington,  which  he,  in  mile 
^*the  operation  of  unconscious  mental  action.' 
against  the  operation  of  this  unconscious  ments 
the  law  gives  redress  when  loss  results  theref re 

That  the  damage  claimed  resulted  to  the 
reason  of  this  error  is  fully  sustained  by  the  pi 
controverted  ;  though  plaintiffs  diligently  sou 
grams  to  rectify  the  error  and  guard  against  its  c 
as  soon  as  discovered,  but  without  avail. 

The  fact  of  negligence  against  the  company 
the  plaintiffs  being  thus  established  by  the  e\ 
the  law  of  the  case  correctly  submitted  to  the 
court,  or  were  the  defenses  set  up  by  the  defei 
the  rules  and  regulations  established  by  the  coi 
transmission  of  messages  such  as  would,  under 
evidence,  protect  them  from  liability  ? 

1,  2,  3.  In  the  case  of  the  Western  Union 
Company  t.  Fontaine,  68  Ga.  483,  this  \ 
'*  Where  a  message  is  delivered  to  a  telegraph  < 
occupies  the  legal  status  of  a  bailee  for  hire,  ai 
of  a  common  carrier,  and  if  such  message  be  i 
directed,  such  company  is  liable  for  the  damag< 
theref rom«  unless  it  shows  that  the  diligence  ne 
appropriate  to  that  peculiar  business  has  been 
It  was  also  held  that,   *'An  agreement  that  th 
shall  not  be  liable  for  errors  or  delays  in  the  ti 
or  delivery,  or  for  non-delivery  of  such  mess 
whatever  cause  occurring,  shall  not  relieve  it  fro 
from  the  damages  resulting  from  its  failure  to 
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message  by  reason  of  its  own  gross  negligence.    Snch  a 
contract  the  law  does  not  recognize.'^ 

Chief  Jostice  Wabnbb,  in  pronouncing  the  opinion  of 
the  court,  said:  ^'When  a  person,  either  natural  or  arti- 
ficial, undertakes  any  employment,  trust  or  duty,  such 
person  contracts  with  those  who  employ  or  entrust  him  or 
it  to  perform  the  employment,  trust  or  duty  with  that 
integrity,  diligence  and  skill  which  belongs  or  appertains 
to  that  jmrticular  employment,  and  if  by  the  want  of  either 
of  these  qualities  any  injury  occurs  to  those  who  employ 
him  or  it  for  reward,  an  action  on  the  case  may  be  main- 
tained therefor."  He  places  the  liability  of  the  company 
on  the  ground  that  he  is  a  bailee  for  hire,  and  though  they 
are  not  insurers  against  loss  or  damage  to  the  thing  bailed, 
they  are  required  to  exercise  care  and  diligence  in  pro- 
tecting or  keeping  safely  the  thing  bailed." 

Here  the  plaintiffs  proved  that  the  message  that  he 
intrusted  to  be  transmitted  and  delivered  was  not  in  fact 
delivered,  but  an  altered  and  changed  message,  which 
resulted  in  loss  to  the  plaintiffs;  and  after  such  proof, 
under  the  law  ^'the  burden  was  on  the  bailee  to  show 
jiroper  diligence."  Code,  §  2064.  And  when  he  under- 
took to  do  this,  its  own  agent,  employee  and  witness  shows 
the  error  was  his  own,  and  the  result  of  ^^  the  operation  of 
miconscious  mental  action." 

In  the  same  case,  Judge  Bleckley,  while  not  concurring 
that  the  liability  of  the  company  was  that  of  a  bailee  for 
hire,  still  held  that  the  company  could  not  stipulate  against 
liability  for  its  own  gross  negligence-  **In  no  business 
eanied  on  for  reward  can  that  be  done." 

Jadge  Jackson,  concurring,  **  was  inclined  to  think  that 
the  business  of  a  telegraph  company  is  very  similar  to  that 
of  a  common  carrier,"  and  approximates  very  nearly  to 
that  business,  and  his  reasoning  upon  the  proposition  is 
cogent  and  difficult  to  answer,  if  not  conclusive. 

In  looking  into  the  charge  of  the  court,  he  clearly  has 
sabmitted  the  rule  of  liability  as  thus  recognized  and  estab- 
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lished  by  this  cotut,  and  we  think  the  charge  was 
clear  and  applicable  to  the  facts  of  the  case. 

It  is  insisted,  however,  by  way  of  defense,  tl 
plaintiffs  made  no  request  or  payment  to  have  tl 
sent  *^  repeated,"  and  as,  under  the  evidence  a: 
the  company,  absolute  accuracy  in  the  transmiss 
sages  can  only  be  secured  by  *' repeating" 
plaintifb  were  notified  by  the  printed  rules  of 
sity,  hence  defendants  are  not  liable,  since  th( 
repeat  the  message.  We  can  only  say,  that  a 
regulation  of  the  company  which  seeks  to  relie 
performing  its  duty  belonging  to  the  employ 
integrity,  skill  and  diligence,  contravenes  public 
well  as  the  law,  and  under  it  the  party  at  fault  a 
refuge.  If  it  become  necessary  for  the  compan 
mitting  messages  with  integrity,  skill  and  di 
secure  accuracy,  to  have  said  messages  repeatec 
law  devolves  upon  them  that  duty,  to  meet  its  req 
We  know  of  no  law  in  this  State  that  limits  th< 
messages;  this  is  under  their  own  control.  1 
must  be  transmitted  with  integrity,  skill  and 
and  the  mode  of  attaining  accuracy  in  such  work 
at  their  command — the  compensation  paid  there! 
does  not  seek  to  limit  or  restrict.  28  Ghi.  643 ;  I 
34  ib.  216 ;  1  Daly,  676  ;  Tel.  Cases,  288  ;  29  Mc 
Iowa,  432 ;  60  Me.  630. 

In  the  case  in  27  Iowa,  482,  the  court,  on  full 
the  authorities,  held,  ^'thata  telegraph  company 
any  rule  or  regulation  it  may  make  relieve  itself 
takes  caused  by  the  want  of  ordinary  care.  B 
would  be  liable  for  ordinary  as  well  as  gross  neg 
request  to  charge  made  by  plaintiff  in  error,  the 
which  is  complained  of  in  the  first  and  second  g 
the  motion,  the  charge  asked  for,  by  implicatioi 
seeks  a  protection  for  the  company  under  its  rulef 
lations,  which  is  not  sanctioned  by  law. 

Neither  do  we  think  the  company,  by  any  rule 
tion  of  its  own,  can  protect  itself  against  every 
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negligence,  except  ''gross  negligence  or  fraud,"  as  is 
claimed  in  the  written  request  to  charge,  and  assigned  as 
error  for  the  refusal  thereof,  in  the  third  ground  of  the 
motion.  Nor  is  the  effort  to  fix  by  rule  or  regulation  the 
amount  of  damages  the  company  may  be  liable  for  in  har- 
mony with  the  law,  where  liability  is  incurred.  60  Maine, 
630.  To  say  the  company  shall  only  be  liable  for  the 
amount  of  tolls  paid  out,  is  practicsdly  to  excuse  them 
altogether.        **         *        ««««« 

6.  As  to  the  fifth  ground  in  the  request  to  charge,  we  do 
not  see  but  what  the  message  sought  to  be  transmitted  was, 
according  to  the  proof,  an  ordinary  commercial  message, 
intelligible  to  those  engaged  in  cotton  dealing ;  and  we  can 
see  no  such  special  purpose  intended  by  the  sender,  which 
was  unknown  to  the  company,  as  to  vary  the  rule  of 
liability.  There  was  at  least  enough  known  to  show  it  was 
a  commercial  message  of  value  attached  to  the  message,  and 
that  is  sufficient  66  Penn.  State  Rep.  262 ;  Tel.  Cases, 
266 ;  1  Daly,  474  ;  44  N.  Y.  263  ;  Tel.  Cases,  670 ;  41  N.  Y. 
644 ;  46  ib.  744 ;  44  ib.  263 ;  Tel.  Cases,  613.  Moreover,  the 
same  obscure  word  *^  cover"  here  used  seems  to  have  been 
known  to  defendant  in  the  case  in  68  G^a.  433,  against  the 
same  company,  when  no  such  defense  was  then  set  up  as  to 
its  being  obscure.        «       *        «       «       «       «       « 

In  looking  through  the  other  grounds  of  the  motion,  we 

see  no  such  error  as,  in  our  opinion,  calls  for  a  reversal  of 

the  judgment 

Jtidgment  affirmed. 


NonL— This  caae  is  dted  in  the  following  oaiee,  post :  Daughtry  ▼.  Am. 

Un^JACo.;  Hart  v.  W.  U.  Tel.  Co. ;  W.  U.TeLCo^  ▼.  Fatman;  W.  U. 

T§LOo.T.  MeGuire:  TV.  U.  Tel.  Co.  ▼.  PmuUeton;    SmithT.  W.  U.  TeL 

Co. ;  W.  U.  Ta.  Co.  ▼.  Meredith. 
See  IMDKL,  titles  "  limiting  LiabUity,"  "  Cipher  Dispetoh." 
▲leo,  notes  to  JfaitvOIe  ▼.  W.  U.  Td.  Co.  ante,  p.  92;  Oandeev.  W.  U. 

TbL  Co.  ante^  p.  M. 
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Western  Union  Telegraph  Company  v.  Gou< 

Supreme  Court  of  Indiana^  May,  1882. 
(84  Ind.  176.) 

IHDIANA  STATUTE.— PLBADINO  AND  PB00F8. 

Pleading  and  pioofo  held  soffioent  to  warrant  a  judgment  f 
an  action  to  reooyer  the  penalty  prorided  by  statute  in  Ind 
ore  to  property  transmit  telegrams. 

**  Failure  to  transmit "  includes  **  failure  to  deliver." 

Appeal  by  defendant  below.    Facts  appear  in 
J.  A.  Stein  and  O.  W.  CoUinSy  for  appellant. 
J.  D.  Otmgar  and  W.  D.  Wallace,  for  appellei 

BiCKNSLL,  C.  C. :  This  was  an  action  by  the  a; 
recover  from  the  appellant  the  statutory  pen 
failure  to  transmit  a  telegram  in  proper  time. 

The  statute  is  as  follows : 

'*  Every  electric  telegpraph  company,  with  a  line  of  wires  wh< 
in  this  State,  and  enga^ged  in  telegraphing  for  the  public,  shai 
UBual  office  hours,  receive  dispatches,  whether  from  other  tele 
or  from  individuals  ;  and,  on  payment  or  tender  of  the  usua 
cording  to  the  regulations  of  such  company,  shall  transmit  tl 
impartiality  and  good  faith  and  in  the  order  of  the  time  in  w] 
received,  under  penalty,  in  case  of  failure  to  transmit,  or  if  p 
of  such  order,  of  $100,  to  be  recovered  by  the  person  whoe 
neglected  or  postponed ;  Provided,  however,  that  arrangem< 
made  with  the  publishers  of  newspapers  for  the  transmission  ol 
of  general  and  public  interest  out  of  its  order,  and  that  cone 
for  and  from  officers  of  justice  shall  take  precedence  of  all  ot 
S.  1876,  p.  868,  section  1. 

Section  3  of  said  chapter  provides  that  such  ( 
shall  be  delivered  to  the  persons  addressed,  or  th< 
by  messenger,  provided  such  persons  or  agents  re 
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in  one  mile  of  the  telegraphic  station,  or  within  the  city  or 
town  in  which  such  station  is. 

The  complaint  was  in  two  paragraphs,  to  each  of  which 
the  defendant  demurred  for  want  of  facts  sufficient,  etc. ; 
the  demurrers  were  overruled ;  the  defendant  answered  by 
general  denials ;  the  issues  were  tried  by  the  court,  whose 
finding  was  for  the  plaintiff  for  the  statutory  penalty. 

The  defendant's  motion  for  a  new  trial  was  overruled; 
judgment  was  rendered  upon  the  finding,  and  the  defendant 
appealed.    Errors  are  assigned  by  the  appellant  as  follows : 

1.  Overruling  the  demurrers. 

2.  Overruling  the  motion  for  a  new  trial. 

The  appellant  claims  that  the  statute  is  penal,  to  be  con- 
strued strictly,  and  not  to  be  extended  by  liberal  construc- 
tion, and  that  the  complaint  should  have  averred : 

1st.  That  the  defendant  failed  to  transmit  ^^  with  impar- 
tiality and  good  faith." 

2nd.  That  the  defendant  failed  to  transmit  the  message 
^^in  the  order  of  time  in  which  it  was  received." 

3rd.  That  the  company  had  no  arrangements  with  pub- 
lishers of  newspapers  for  the  transmission  of  intelligence  of 
general  and  public  interest,  and  had  no  such  matter  and  no 
communications  for  and  from  officers  of  justice  then  on 
hand  for  transmission.        ♦****« 

[The  part  of  the  opinion  here  omitted  holds  that  the 
negative  averments  above  referred  to  were  unnecessary  in 
the  complaint ;  that  the  exculpatory  matters  thus  provided 
by  the  statute  were  for  the  benefit  of  telegraph  companies 
and  were  for  them  to  plead.  In  the  discussion  of  this  sub- 
ject the  following  cases  are  cited :  Rogers  w.  W.  V.  Co.^ 
ante^  p.  886 ;  W.  U.  Co.  t.  HamUton,  antCy  p.  181 ;  W. 
XT.  Co.  T«  LeweUing,  antCj  p.  263 ;  W.  U.  Co.  r.  Meek, 
ante,  p.  188;  W.  U.  C.  t.  Btu^hanan,  ante^  p.  1. — Ed.] 

The  appellant  urges,  also,  in  support  of  its  demurrers, 
that  the  complaint  is  bad  because  it  does  not  show  a  failure 
to  '^  transmit,"  but  only  a  failure  to  deliver.  The  ruling  in 
.Indiana  is  that  a  message  not  delivered  is  not  transmitted ; 
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fhe  law  means  not  merely  that  the  message  shal 
but  that  it  shall  reach  the  person  addressed  — 
delivered  to  him  —  and  that  delivery  is  a  part  c 
mission.  Wegtem  U.  TeL  Co.  w.  JAndleyj  ^i 
was  no  error  in  overruling  the  demurrers. 

The  only  reason  assigned  for  a  new  trial  is  tl 
ing  was  not  sustained  by  sufficient  evidence. 

It  was  proved  that  the  message  was  paid  f oi 
the  defendant's  office  in  Lafayette,  on  Novem 
about  6  o'clock  P.  M.,  to  be  transmitted  prom] 
Balch,  at  Frankfort,  Indiana.    It  was  as  follows 

"  Lafayette,  Incl,  I 
"To  Mn.  H.  E.  Balch,  FranJtfort  : 

«  Will  be  there.    Subject :  Woman  in  the  home  and  in  the 

«  Helen  1 

The  message  reached  Frankfort  at  6:10  P.  M., 
minutes  was  written  out  and  in  the  hands  of  a  m 

Mrs.  Balch  then  lived,  and  for  a  year  last  pasi 
on  Christian  Ridge,  in  the  suburbs  of  Frankfort 
three-fourths  of  a  mile  from  the  defendant's  telej 
tion  in  Frankfort.  She  was  known  as  a  i 
lecturer  there.  She  had  been  talking  of  moving 
residence,  but  had  determined  not  to  move.  1 
ant's  manager  at  the  station  had  heard  that  she  i 
move,  and  he  told  the  messenger  that  she  had 
that  he  thought  she  had  moved,  and  that  if,  up* 
he  should  be  directed  to  her  former  residence,  I 
go  there. 

The  messenger,  a  boy  of  seventeen  years  old, 
eight  or  ten  persons,  some  of  whom  told  him 
lived  on  Christian  Ridge,  and  some  that  she  '. 
from  that  residence ;  he  came  back  without  goiuj 
started  out  again  and  again  was  told  that  she  li^ 
lived  on  Christian  Ridge ;  he  did  not  find  her, 
not  go  to  Christian  Riage  to  inquire.  The  next  o 
further  inquiry,  he  was  told  the  same,  but  still  d 
Christian  Ridge  to  inquire.    At  2  o'clock  P.  M. 
message  to  Blue  Ribbon  Hall,  and  there  inqui 
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body  told  him  Mrs.  Balch  livedo  as  he  thoaght,  on  Christian 
Bidge  ;  he  then  left  the  message  with  the  janitor  of  Blue 
Ribbon  Hall,  from  whom  Mrs.  Balch,  when  she  came  to  the 
hall,  received  it,  twenty-two  hours  after  it  reached  Frank- 
fort, and  too  late  to  accomplish  its  object. 

Thid  evidence  tended  to  support  the  finding,  and,  in  such 
a  case,  the  finding  can  not  be  disturbed  by  this  court.  The 
Judgment  of  the  court  below  ought  to  be  affirmed. 

Per  Curiam  :  It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is 
hereby  in  all  things  afBrmed,  at  the  costs  of  the  appellant. 

Petition  for  a  rehearing  overruled. 


KonL—This  caae  is  dted  in  the  foUowing  caees,  po&t :  W.  U.  TeL  Co.  t. 
BNMBelofi ;  Camahan  ▼.  W.  U.  Tel,  Co. ;  Julian  ▼.  W.  U.  Tel.  Co. ;  W. 
U.  TbL  Co.  t.  MotOer;  W.  U.  TeL  Oo.  ▼.  EoberU. 

See  mm,  tiOee  <' Indiana  Statute,'*  "  DeUvery." 


8KA.TB  or  Maine  v.  Western  Union  Tblegbaph  Company. 

Shtpreme  Judieiai  Court  of  Maine,  May  Si,  188$. 

(78  Me.  518.) 
TAJLinoir  or  nLMntAPH  coiiPAimes.— Constitutional  law. 

Maine  ilBtiite  anUioriiing  taxation  of  telegraph  companies  held  to  impose 
a  tax,  not  iq;K>n  the  propert  J  but  upon  the  business  of  the  corporation, 
and  to  be  oonstitntioiial  and  Talid. 

AoTiON  to  recover  a  tax  assessed  by  the  governor  and 
connofly  by  virtue  of  the  following  statute  (Stat.  1860, 

ehi)p.S40)' 

**  An  Ad  far  the  taTation  of  telegraph  companies,    Beit  enaotedbjthe 
and  bouse  of  rsprssentatiTes  in  legislature  assembled,  as  foUows: 
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"  Section  1.  That  everj  telegnqph  corporation,  compeny 
boflineee  within  the  limits  of  this  State,  shall  annually  pay 
treasury  a  tax  of  two  and  one-half  per  oentum  on  the  va 
graph  line  owned  by  said  oorporatioA.  oompany  or  person  *« 
of  this  State,  Including  all  poles,  wires,  insulators,  office  fur 
and  instrumento,  and  an jr  circumstances  or  conditions  w 
▼alue  of  the  property. 

"  Section  8.  Erery  such  corporation,  company  or  person 
on  or  before  the  fifteenth  day  of  April,  return  to  the  seer 
under  the  oath  of  ito  superintendent,  the  amount  and  i 
property  enumerated  in  section  one,  owned  by  it  within  the  1 
together  with  the  names  and  residences  of  all  shareholden 
State,  and  the  number  of  shares  owned  by  each  on  the  fir 
annually,  and  the  governor  and  council  shall  determine  f 
assess  said  tax  thereon  on  or  before  the  first  day  of  May 
secretary  of  State  shall  thereupon  certify  said  assessmei 
treasurer,  who  shall  forthwith  notify  the  several  parties  ai 
Said  tax  shall  be  paid  into  the  treasury  on  or  before  t 
September,  annually,  and  shall  be  in  lieu  of  all  State  or  moi 
on  any  of  the  property  or  shares  of  said  corporation,  compai 

"  Section  8.  If  any  corporation,  oompany  or  person  af< 
make  the  return  herein  provided,  the  governor  and  council 
to  make  said  assessment  on  such  valuation  as  they  think  j 
evidence  as  they  are  able  to  obtain,  and  such  assessment 
And  if  any  such  corporation,  oompany  or  person  fails  U 
required  by  this  act,  the  State  treasurer  may  forthwith 
action  of  contract  in  the  name  of  the  State  for  the  recover 
with  interest. 

*' Section  4.    When  such  taxis  paid,  it  shall  be  the  dut] 
treasurer  to  credit  to  each  town  such  proportion  of  the  tax 
pany  as  the  number  of  shares  in  said  company  owned  in  sa 
to  the  whole  number  of  said  company's  shares  owned  ^in 
remainder  to  be  retained  for  the  use  of  the  State. 

"Section  5.    All  acts  and   parte  of   acta   inconsistent 
hereby  repealed,  and  this  act  shall  take  effect  when  approvec 

Henry  B.  Cleves^  Attorney  General,  for  the  Si 

Ormlle  Dewey  Baker  {Joseph  Baker  with  hi; 
defendanl 


Danfobth,  J. :  This  is  an  action  to  recover  th€ 
a  tax  assessed  npon  the  defendant  corporation  b 
c.  246,  of  the  act  of  1880.  The  defense  is  that 
void  as  in  violation  of  the  Constitution. 
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That  the  legislature  has  the  power  to  tax  a  foreign  corpo- 
ration to  any  extent  it  pleases,  as  a  condition  upon  which 
such  corporation  may  be  permitted  to  exercise  its  franchise 
in  this  State,  may  be  considered  as  well  settled  law.  Dry- 
den  ▼.  O.  T.  Railway  of  Canada^  60  Maine,  512  ;  Pavl  v. 
Virginia^  8  Wallace,  168 ;  Liverpool  Ins.  Co.  v.  Massa- 
ehusettSj  10  Wallace,  666  ;  Ducat  v.  Chicago^  ib.  410.  Under 
these  and  similar  authorities  it  would  seem  that  the  tax  in 
question  might  be  sustained  as  against  this  defendant^ 
though  a  somewhat  graver  question  might  possibly  arise  aa 
to  the  proper  remedy  under  a  refusal  to  pay. 

It  is,  however,  evident  that  this  tax  was  not  imposed 
uix>n  any  such  ground.  The  act  includes  all  like  corpora- 
tions* both  foi*eign  and  domestic,  as  well  as  comx)anies  and 
persons  doing  the  same  kind  of  business.  We,  therefore, 
propose  to  discuss  the  law  as  applied  to  these  several  classes, 
as  the  legislature  clearly  intended  it. 

There  is  no  pretense  of  any  charter  limit  to  the  liability 
of  this  company,  to  any  taxation  which  may  be  imposed 
upon  any  corporation,  company  or  person.  The  objections 
rest  upon  the  prohibition  found  in  the  Constitution  and  in 
the  inherent  nature  of  taxes  imposed  for  the  support  of 
government. 

In  this  discussion  we  must  start  with  the  fundamental 
principle,  now  well  settled,  that  all  acts  passed  by  the  proper 
authority  in  conformity  with  established  forms,  are  pre- 
sumed to  be  in  accordance  with  the  Constitution,  and  none 
will  be  declared  otherwise  so  long  as  any  reasonable  doubt 
of  its  violation  of  the  fundamental  law  remains.  Sedgwick 
on  Statutory  and  Constitutional  Law,  2nd  ed.  409,  and  cases 
cited. 

Another  principle  equally  well  settled  is  thus  stated  by 

BiGXLOW,  C.  J.,  in  CommonweaUh  v.  Hamilton  J\Sfg.  Co. 

12  Allen,  at  p.  901 :  **  Where  the  language  of  the  legislature 

is  fairly  susceptible  of  two  interpretations,  that  one  is  to  be 

adopted  which  will  sustain  an  act  as  within  the  limits  of 

legislative  authority  under  the  Constitution  rather  than  one 
Vol-  I— 86. 
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which  will  defeat  it  on  the  ground  that  it  is  ai 
abuse  of  power." 

In  the  absence  of  any  prohibition  of  taxation 
stitution  of  this  State,  there  is  no  limit  to  the  pc 
legislature  in  this  respect,  except  such  as  the  nc 
the  government  may  impose,  or  such  as  may  arii 
inherent  nature  of  taxes.  It  cannot  be  claimed 
can  be  imposed  for  other  than  public  purposes 
narily  they  must  be  uniform. 

The  only  limitation  to  this  power  found  in  th 
tion  of  this  State  material  to  this  case,  is  that  cc 
article  9,  §  8,  and  is  as  follows:  **A11  taxes 
and  personal  estate,  assessed  by  authority  of 
shall  be  apportioned  and  assessed  equally,  accoix 
just  value  thereof."  The  meaning  of  this  direc 
difficult  to  ascertain,  and  if  any  argument  were 
show  that  if  the  act  in  question  imposes  a 
property  as  such,  it  comes  within  this  limitatior 
the  elaborate  and  able  argument  of  defondam 
upon  that  point  is  a  demonstration  of  that  propo 
however,  by  the  proper  construction  of  the  act, 
a  tax  or  excise  upon  a  specific  use  of  the  pro; 
perhaps  equally  clear  that  it  is  not  within  the 
and  is  in  conformity  with  the  Constitution  as 
uniform  practice  since  the  organization  of  the  g 
of  the  State.  The  uniformity  required  in  a  tax  u 
business  is  satisfied  by  its  being  assessed  upon  a 
of  a  like  kind. 

Thus  the  real  question  at  issue  is  the  proper 
tion  of  the  act,  or  more  properly,  will  it  fairly  be 
struction  necessary  to  make  the  tax  one  upon  th( 

Such  is  the  variety  and  extent  of  meaning  attac 
word  tax  or  taxes  that  no  argument  either  w 
drawn  from  its  use.  It  has  been  at  different  tim 
to  nearly  if  not  quite  every  burden  imposed  upo 
property  or  business  for  the  support  of  govemm< 
acts  for  raising  a  revenue  for  public  purposes  it  s 
used  as  meaning  the  same  thing  as  impost,  duty 
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The  method  by  which  the  burden  is  imposed,  thoagh  not 
conclosive,  has  a  significant  bearing  upon  the  meaning  and 
purpose  of  the  act.  It  is  not  levied  as  property  taxes 
usually  are.  There  is  no  given  sum  to  be  assessed  in  which 
the  percentage  is  fixed  by  valuation,  but  the  percentage  is 
fixed  by  law,  leaving  the  amount  to  be  ascertained  by  the 
valuation 

But  what  is  of  more  importance  is  the  kind  of  property 
selected  for  valuation.  It  is  not  all  the  property  which  the 
company  may  have,  but  only  such  as  is  used  in  the  tele- 
graph business.  It  is  the  telegraph  line,  with  a  detailed 
statement  of  such  articles  as  constitute  that  line,  or  are 
necessary  to  its  operation.  No  real  estate  is  specified,  no 
other  property,  however  convenient  it  might  be,  or  however 
much  the  company  might  own  or  may  acquire,  can  be 
included  in  the  valuation.  This  tax,  then,  is  virtually 
imposed  upon  that  which  stands  for  the  capital  stock  or 
rather  upon  the  use  of  the  property  and  upon  the  use  of 
that  which  in  some  degree  represents  the  extent  of  its  busi- 
ness. It  is  that  which  is  invested  in  the  business  and 
exclusively  used  for  carrying  it  on,  and  may  fairly  be  used 
as  a  test  of  the  extent  of  the  business  for  the  purpose  of 
fixing  the  amount  to  be  paid  for  that  business. 

Further,  while  it  is  the  property  used  which  is  valued,  it 
is  only  while  it  is  in  use  for  this  business.  The  moment  the 
use  for  the  specified  purpose  ceases,  that  moment  the  tax 
ceases.  It  is  assessed  upon  telegraph  corporations,  com- 
panies and  i)ersons  doing  that  business.  The  business  is  a 
necessary  incident  to  the  tax ;  without  it  the  tax  falls  and 
ceases  to  be.  The  corporation  is  assessed  not  because  it  is 
a  corporation,  but  because  it  carries  on  that  particular  busi- 
ness, and  the  amount  of  that  assessment  is  not  a  given  sum, 
but  ascertained  by  a  valuation  put  upon  that  which  it  uses 
m  that  business.  In  a  word,  the  corporation  is  assessed 
because  it  is  engaged  in  that  particular  business,  and  the 
amoont  of  the  assessment  is  ascertained  by  the  value  of  the 
pruperty  exclusively  used  for  that  business.  This  may  not 
be  tbe  most  accurate  way  of  fixing  the  amount  of  business 
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done,  but  it  is  substantially  the  method  often  adopted  tor 
that  purpose ;  the  object  of  the  act  is  the  nwterial  thing 
and  not  the  {mrticular  means  by  which  it  is  to  be  attainei 

But  the  means  used  do  not  stop  here.  It  is  not  the  prop- 
erty alone  which  is  valued.  ^*  Any  circumstances  or  con- 
ditions which  affect  the  value  of  the  property"  are  to  be 
taken  into  consideration.  We  cannot  assent  to  the  propo- 
sition of  counsel  that  this  provision  is  without  meaning. 
It  is  rather  of  very  significant  meaning  if  not  conclusive  as 
to  the  intention  of  the  statute.  It  is  a  part  of  the  act  and 
cannot  be  ignored.  These  circumstances  and  conditions  are 
not  of  the  property,  though  incidental  to  it. 

They  may  or  may  not  add  to  its  inherent  value,  but  H^ 
are  of  the  highest  imi)ortance  as  an  element  in  the  value  d 
the  use  to  which  it  is  put  as  fixing  the  amount  to  be  paid 
for  that  use.  A  portion  of  the  property  is  fixed  and  cannot 
easily  be  moved  from  place  to  place.  Its  value  must,  fhera- 
fore,  very  much  depend  upon  its  situation.  A  tel^gnpli 
line  as  such,  whatever  the  cost  of  erection,  would  be  of  very 
little  value  extending  through  a  country  without  inliabi- 
tants  or  business.  So  its  connection  or  want  of  connection 
with  other  lines,  the  competition  or  want  of  it  from  rival 
lines,  are  circumstances  very  materially  affecting  its  value, 
and  the  fact  that  these  things  are  to  be  considered,  shows 
plainly  that  this  is  not  a  tax  upon  the  property,  but  upon 
its  use  and  capacity  to  earn  money. 

Thus  it  would  seem  that  if  the  act  m  question  is  suscept- 
ible of  an  interpretation  as  laying  a  tax  upon  property,  a 
fair  constraction  of  its  terms  leads  us  still  more  forcibly  to 
the  conclusion  that  such  was  not  the  intention  of  the  legis- 
lature, but  that  its  purpose  was  to  levy  a  tax  upon  the  use 
or  business  of  the  company  and  that  in  reality  such  is  the 
tax  imposed. 

In  conformity  with  these  views,  we  think  will  be  found 
all  or  nearly  all  the  cases  to  which  our  attention  has  been 
called. 

In  Portland  Bank  v.  AptJiorpj  12  Mass.  252,  a  tax  of  one 
per  cent,  per  year  upon  the  capital  stock  of  all  the  banks 
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was  called  in  question  as  beyond  the  constitutional  power 
of  the  legislature.  The  Constitution  under  which  the  act 
was  {Missed  was  similar  in  effect  so  far  as  material  to  this 
case  as  ours.  The  same  objection  as  here  was  made  that  it 
was  a  tax  upon  property  and  lacked  the  necessary  uni- 
formity. But  the  court  not  denying  that  the  capital  stock 
was  property,  as  it  could  not,  sustained  the  tax  as  one  upon 
the  franchise  and  not  upon  the  property  of  the  bank. 

In  CammonweaUh  v.  Hamilton  Idfg.  Co.^  12  Allen,  298,  a 
tax  was  assessed  upon  the  excess  of  the  market  value  of  all 
the  capital  stock  of  the  company  over  the  value  of  the  real 
estate  and  machinery  taxable  in  the  town  where  situated. 
Here,  as  in  the  case  at  bar,  the  amount  of  the  tax  was  fixed  by 
the  ^ue  of  a  certain  portion  of  the  property  of  the  com- 
pany. Again  the  court,  not  denying  that  the  amount  of  the 
tax  depended  upon  the  value  of  certain  property,  held  that 
the  tax  could  not  be  sustained  as  a  property  tax  for  the 
want  of  uniformity,  and  that  it  is  not  ^^  proportional,"  but 
that  there  was  nothing  ^^  in  the  nature  of  the  assessment,  or 
in  the  manner  in  which  it  is  imposed,  or  in  the  method 
proscribed  for  ascertaining  the  amount  which  each  corpora- 
tion is  to  pay,  which  renders  the  act  under  which  it  is 
imposed  invalid  and  unconstitutional  as  authorizing  an 
excise  or  duty  on  the  franchise  or  privilege  of  corpora- 
tions," and  as  such  the  act  was  sustained.  The  same  case 
was  heard  and  affirmed  in  United  States  Court,  6  Wallace, 
638. 

in  OommonweaUh  v.  Five  Cents  Savings  Bankj  5  Alien, 
428,  the  tax  in  question  was  levied  by  the  legislature  upon 
the  average  amoant  of  deposits  for  a  specified  time.  That 
the  deposits  are  a  part  of  the  property  of  the  bank  cannot 
be  disputed,  though  it  is  that  class  of  property  which  tends 
to  show  the  amount  of  business  done.  While  this  tax 
could  not  be  sustained  as  a  tax  ui)on  property,  though  the 
amount  was  ascertained  by  the  value  of  property,  it  was 
sustained  as  a  duty  upon  the  franchise.  To  the  same  effect 
are  CknnmontoeaUh  v.  Provident  Ins.  /or  Savings^  12  Allen, 
81S ;  S.  C,  6  Wallace,  611 ;  Society  for  Savings  y.  Coite^  id. 
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694.    In  these  cases  the  question  involved  i 
bar  has  been  so  fully  discussed  as  to  leave 
added. 

Similar  taxes  have  been  imposed  upon  savii 
other  corporations  in  our  own  State,  and  in  n 
have  been  paid  without  objection,  not  becaus 
upon  property,  but  rather  upon  the  business 
This  question  was  .somewhat  discussed  in  J 
throp  Savings  BanJc^  66  Maine,  242.      In  t 
tax    was    ascertained    by  the   average  depa 
there  held  that  the  tax   could  not  be  susts 
upon  property,  but  was  ui)on  the  franchise,  an 
fore,  when  the  bank  ceased  to  do  business  as  i 
ceased   though   the   deposits   remained.     Al 
deposits  did  not  pay  the  tax  '^  though  it  ms 
affect  the  amount  to  be  paid."     So  in  the  cai 
corporation  is  assessed  without  regard  to  th 
property  it  owns,  but  the  amount  depends  uj 
of  certain  property,  with  the  **  circumstances  ( 
which  affect  that  value." 

In  1874  the  legislature  of  this  State  passed  i 
of  the  acts  of  that  year,  assessing  a  tax  upon 
porations.    The  amount  of  the  tax  was  to  be  as 
an  estimate  of  the  cash  value  of  all  the  shares 
the  capital  stock  of  such  corporations,  which  wj 
be  the  true  value  of  its  corporate  franchise  '': 
I)oses  of  this  act."     Prom  this  was  to  be  deduct 
of  certain  property  subject  to  local  taxation  a 
portional  part  of  the  line  beyond  the  limits  < 
Upon  the  balance  thus  obtained  the  corporation 
a  tax  of  one  and  one-half  percent.  ^'  upon  its  cor 
chise."     In  this  act  it  is  directly  stated  that  the 
the  franchise.    But  the  name  is  not  material, 
nature  of  the  tax  imposed  which  settles  the  qu 
its  validity.     If  the  tax  is  upon  the  property  as 
illegal  by  whatever  name  we  may  christen  it. 
franchise,  it  is  clearly  within  legislative  power, 
name  be  omitted  and  though  the  value  of  thefra 
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be  ascertained  by  an  estimate  of  cei-tain  property.  Now  it 
is  dear  that  the  shares  of  a  corporation  are  property,  and 
just  as  clear  that  their  value  is  not  a  certain  test  of  the  value 
of  the  franchise,  except  as  they  a^re  arbitrarily  made  so  ^'for 
the  purposes  of  this  act."  In  this  act  and  in  the  one  in 
question,  the  tax  is  assessed  upon  the  same  principle,  and 
the  amount  is  ascertained  by  the  same  method,  the  valu- 
ation of  certain  specific  property.  It  would  seem  that  if 
the  one  is  within  the  legislative  power  the  other  must  be 
also.  If  there  is  any  difference  the  advantage  must  be  in 
favor  of  that  now  in  question,  for  that  does  require  a  valu- 
ation of  *'  circumstances  or  conditions  "  which  are  not  prop- 
erty, but  must  relate  to  the  business  of  the  company,  while 
the  railroad  act  requires  the  valuation  of  property  only. 
The  constitutionality  of  this  act  assessing  railroad  corpora- 
fions  was  before  the  court  in  Slate  v.  M.  C.  R.  Co.^  66 
liCaine,  488.  It  was  there  sustained.  It  is  true  the  same 
objection  was  not  made  that  it  was  a  tax  upon  prop- 
erty that  is  now  raised.  But  if  the  objection  is  valid,  it  may 
well  excite  surprise,  that  it  was  overlooked  both  by  the 
Gourt  and  the  eminent  counsel  engaged  in  the  defense. 

Under  the  conclusion  to  which  we  are  brought,  that  the 
tax  is  one  upon  the  business  of  the  defendant  corporation, 
and  not  upon  its  property,  many  of  the  objections  raised  do 
not  apply,  which  otherwise  would  require  serioup  attention. 
Our  Constitution  imposes  no  restriction  upon  the  legisla- 
ture in  imposing  taxes  upon  business.  In  this  respect  it 
differs  from  that  of  New  Hampshire  and  in  some  other 
States,  where  it  is  required  that  all  taxes  shall  be  *'  propor- 
tional and  reasonable,"  and  for  that  reason  some  of  the 
oases  cited  do  not  apply.  It  is  undoubtedly  true  that  all 
taxes,  whatever  the  form  they  take,  must  be  for  a  public 
purpose.  It  requires  no  provision  in  the  Constitution  to 
prevent  their  being  levied  for  any  other. 

It  is  objected  in  this  case  that  the  distribution  of  this  tax, 
as  provided  in  the  act,  shows  that  it  is  not  for  a  legitimate 
poipose.  What  distribution  was  contemplated  is  somewhat 
difficult,  perhaps  impossible,  to  ascertain  from  the  act  itself. 
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If  it  is  all  to  go  to  the  towns,  it  would  still  be 
pose.    But  that  is  a  matter  which  is  not  now  ii 
tax  is  imposed  by  the  State.    It  is  to  be 
State  treasurer  as  other  public  funds.    It  the 
public  fund  to  be  used  for  a  public  purpose, 
from  that  the  remedy  is  not  by  a  refusal  to  paj 
section  of  the  act  should  prove  to  be  in  violatio 
stitution,  or  void  for  uncertainty,  it  does  no 
remainder.   This  is  not  a  case  where  one  distric 
to  pay  a  tax  for  the  support  of  another.     It  i 
excise  taxes  raised  in  any  part  of  the  State  to  1 
ated  by  the  State  wherever  its  needs  or  its  sens 
may  require. 

The  exemption  of  the  corporate  property  f 
taxation  is  a  matter  of  which  this  defendant 
complain.  But  if  so,  it  is  a  clause  which  in  i 
similar  form  is  inserted  in  all  or  nearly  all  the  ; 
character,  and  is  so  inserted  as  a  matter  of  juc 
party,  and  for  the  very  purpose  of  equalizing 
assessed.  We  are  not  aware  of  any  provision  of 
tution  which  is  violated  by  it. 

Judfffnent  for  the  State^  $2,600  and  inter eSi 
tember  1, 1880. 

Appleton,    C.  J.,  Walton,    Babbows,  V 
Stmonds,  JJ.,  concurred. 


Note.— Thii  case  is  cited  in  TV.  U.  TeL  Co,  ▼.  State  Bat 
ment,po9t. 
See  Index,  titiee  ''Gomtitatioiua  Law/'  "  TaxfttioiL" 
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Jakes  'R.  Lookie  v.  Thb  Mutual   Union  Tslsobaph 

Company. 

Supreme  Court  of  lUinoiB,  June  il,  1882, 

(108  lU.  401.) 

EmHEMT  DOMAUr. 

A  tdi^grapli  oompany  obtains  by  condemnation  proceedings  only  the  right 
to  erect  its  poles  and  string  its  wires,  and  to  go  upon  the  strip  condemned 
for  tbe  pnrpose  of  construction  and  repairs. 

Half  a  rod  in  width  held  not  ezoessive  for  such  purposes. 

Appxal  by  land  owner  from  judgment  of  condemnation 
of  land  for  the  purpose  of  erecting  and  maintaining  a  tele- 
graph line. 

WUliam  Potter  and  0.  O.  Bartlettj  for  the  appellant. 

JSr  K.  Wheeler,  for  the  appellee. 

Mr.  Jnstice  Walker  delivered  the  opinion  of  the  court : 
This  question  turns  on  the  true  construction  of  the  emi- 
nent domain  statute.  What  right  does  the  telegraph  com- 
pany acquire  by  the  judgment  of  condemnation  ?  It  surely 
was  not  intended  that  it  should  be  the  fee  to  the  land 
condemned.  The  language  of  the  act  does  not  require  or 
sanction  such  a  construction,  and  to  so  hold  would  violate 
the  manifest  intention  of  the  legislature.  Nor  can  it  be 
&drly  held  that  it  confers  the  right  to  use  it  for  any  other 
purpose  than  that  for  which  it  is  condemned.  The  com- 
pany cannot  cultivate  or  take  exclusive  possession  of  it,  or 
enjoy  it  for  any  other  purpose  than  to  erect  telegraph  poles 
and  suspend  wires  upon  them,  and  maintain  and  repair  the 
nme,  and  to  use  the  structure  for  telegraph  purposes,  and 
this  is  all  the  petition  asks  or  the  statute  authorizes.    This, 
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of  course,  gives  the  company  the  right,  at  aJ 
necessary  to  construct  or  to  repair  the  line,  t 
the  strip  condemned,  doing  as  little  damage 
By  designating  the  width  of  the  strip  in  the  < 
proceedings,  the  company  acquires  no  right  t 
owner  of  the  soil  from  the  use  of  the  land.  Tb 
it  was  before,  except  the  company  has  acqu 
ment  on  the  strip  condemned  to  so  enter  for  t 
erecting  and  repairing  the  line.  The  only  es 
of  occupancy  the  company  acquires  by  such  a 
the  ground  occupied  by  the  poles  erected  ; 
purposes.  These  are  the  rights  intended  to  be 
the  law,  and  are  all  that  were  or  can  be  acqu 
and  the  judgment  in  this  case  conferred  no  mc 

It«  therefore,  does  not  become  necessary  for 
to  erect  a  fence  to  separate  this  strip  from  the 
his  land.  Nor  does  it  appear  from  the  eviden 
of  a  rod  in  width  is  an  unreasonable  amount 
which  a  telegraph  company  may  acquire  the  : 
and  repair  its  line.  The  statute  only  authoriz 
panics  to  acquire  such  an  amount  as  is  nee 
does  the  petition  specify  the  erection  of  more 
of  poles,  and  the  judgment  will  not  be  constru< 
ize  more. 

In  this  view  of  the  case  we  are  unable  to 

m 

error  in  the  judgment,  and  it  must  be  affirmed. 

Jndgmen 
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Edward  J.  Gay,  Respondent,  v.  Mutual  Union  Tele- 
graph Company,  Appellant. 

St,  Louis  Court  of  Appeals,  June  t7, 188S. 
(12  Mo.  App.  485.) 
Poles  in  btbeet. 

Held  that  certain  telegraph  poles,  erected  in  a  sidewalk  in  the  city  of  St. 
Louis,  were  lawfuUy  erected  pursuant  to  the  laws  of  the  State  and  ordin- 
ances of  the  city. 

Also,  that  the  plaintiff  suffered  no  special  damage  from  the  maintenance  of 
thepdes. 

AoTiON  for  injunction.  Appeal  from  St.  Louis  Circuit 
Court.    Facts  stated  in  the  opinion. 

McKeighan  &  Jonts^  for  the  appellant. 

F.  J.  Bowman^  for  the  respondent. 

Thompson,  J.,  delivered  the  opinion  of  the  court. 

The  Circuit  Court  enjoined  the  defendant,  a  telegraph 
company,  from  erecting  two  telegraph  poles  in  the  outer 
edge  of  the  sidewalk  on  the  south  side  of  Pine  street,  in  the 
city  of  St.  Louis,  abutting  the  plaintiflTs  property.  The 
grounds  on  which  the  injunction  was  asked  were,  that  the 
attempted  erections  were  unlawful,  and  that  they  would 
constitute  a  nuisance,  inflicting  special  damage  on  the 
plaintifF. 

The  &ct8  which  we  take  to  be  established  by  this  record 
are,  that  the  plaintiflF  is  the  owner  of  a  high  building, 
fronting  eastward  on  Secton  street,  and  extending  west- 
ward along  Pine  street  a  considerable  distance,  to  an  alley. 
Pine  street,  like  all  the  streets  in  what  is  called  the  old 
town,  if  narrow,  and  the  sidewalk  in  which  the  defendant 
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attempted  to  plant  these  poles  is  but  six  feet  i 
poles  themselves  are  sixty-five  feet  in  lengtl 
inserted  into  the  ground  seven  feet,  so  that  the] 
eight  feet  high  above  the  surface  of  the  street. 

They  are  from  twenty  to  twenty -four  inches  ii 
at  the  surface  of  the  ground,  and,  when  planted  i 
walk  as  the  defendant  proposes  to  plant  them, 
obstruct  about  two  feet  of  the  passage-way,  leai 
four  feet  for  passage. 

There  was  some  evidence  tending  to  show  that 
I>oles,  if  planted  as  the  defendant  was  proceed 
would  endanger  an  area  wall,  which  prevented  tl 
a  sewer  from  getting  into  the  cellar  of  the  d 
buUding.    But  the  petition  does  not  ask  that  1 
tion  be  granted  on  the  ground  that  the  work 
negligently  done,  but  on  the  ground  that  the  erec 
unlawful  and  a  nuisance  p^  tf^.    No  objection  ^ 
however,  for  variance ;   and  we  are,  perhaps,  < 
consider  the  case  as  the  parties  have  made  it  by 
denoe,  and  not  merely  as  it  stands  upon  the  issue 
their  pleadings.    But  so  considering  it,  we  are  c 
that  the  evidence,  which  tends,  to  show  that  the  ] 
souree  of  danger  to  the  plaintiff's  building,  has 
cessf  uUy  rebutted.    We  are  clear  that  the  evid 
not  make  it  appear  sufficiently  probable  that  th< 
is  threatened  with  such  injury  as  will  warrant 
taining  the  decree  granting  an  injunction  on  thi 
The  fears  expressed  by  the  plain  tiflTs  witnesses, 
vibrations  of  the  pole  may  cause  the  area  wall  to  ci 
letting  water  from  the  sewer  into  the  plaintiff's  c 
that,  by  reason  of  its  great  height,  it  may  be  bio 
in  some  unprecedented  storm,  are  mere  conjecture 
lematical  and  contingent  damage,  which,  we  are 
from  the  evidence,  is  not  likely  to  arise,  but  whic. 
it  arise,  and  under  such  circumstances  as  would 
to  the  negligence  of  the  defendant,  would  afford  g] 
redress  in  an  action  at  law  for  damages.    1  Thomp. 
568,  and  cases  cited. 
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Confining  onrselyes,  then,  to  the  real  questions,  and  the 
only  ones  which  have  been  much  discussed,  we  shall 
inquire:  1,  whether  the  erection  of  these  i)oles  was 
unlawful ;  2,  whether  they  were  a  nuisance  obstructing 
the  highway  and  causing  special  damage  to  the  plaintiff. 

1.  It  is  clear  that  the  erections  are  not  unlawful.  The 
Revised  Statutes  contain  the  following  provisions : 

*'  Gompaniea  organized  under  the  provisions  of  this  article,  for  the  pur- 
pose of  oonstruoting  and  maintaining  telephone  or  magnetic  telegraph 
lines,  are  authorized  to  set  their  poles,  piers,  abutments,  wires,  and  other 
flxtuxes  along  and  across  any  of  the  public  roads,  streets,  and  waters  of  this 
State,  in  such  a  manner  as  not  to  incommode  the  public  in  the  use  of  such 
roadsb  ateeets,  and  waters.    Rev.  Stats.,  sec.  870. 

"  Sooh  companies  are  also  authorized  to  enter  upon  any  land,  whether 
owned  by  private  persons  in  fee  or  in  any  less  estate,  or  by  any  corporation, 
wbellier  acquired  by  purchase  or  by  virtue  of  any  provision  in  the  charter 
off  noh  corporation,  for  the  purpose  of  making  preliminary  surveys  and 
ezaminafeions  with  a  view  to  the  erection  of  any  telephone  or  telegraph 
WiiiWjaiid,  from  time  to  time,  to  appropriate  so  much  of  said  lands  as  may 
be  neoessary  to  erect  such  poles,  piers,  abutments,  wires,  and  other  neces- 
saty  llztoies  for  a  telephone  or  magnetic  telegraph,"  etc.    n>id,  sec.  880. 

**  No  telephone  or  telegraph  company  shall,  by  virtue  of  this  article,  be 
anfhoriaed  to  enter  or  appropriate  any  dwelling,  bam,  store,  warehouse,  or 
similar  building  erected  for  any  agricultural,  commercial,  or  manufactur- 
ing purposes,  or  to  erect  poles  so  near  thereto  as  materially  to  inconvenience 
liie  owner  in  their  use,  or  to  occasion  injury  thereto."    n>id,  sec.  808. 

The  mayor  and  assembly  of  the  city  of  St.  Louis,  by  its 
charter,  have  power,  by  ordinance  not  inconsistent  with 
the  Constitution  or  any  law  of  this  State,  or  of  the  city 
charter,  *  *  *  *  to  construct  and  keep  in  repair 
all  bridges,  streets,  sewers,  and  drains,  and  to  regulate  the 
use  thereof ;  *  *  *  *  to  license  and  tax  ♦  *  ♦  * 
telegraph  companies  or  corporations;  »  »  »  »  and 
finally,  to  pass  all  such  ordinances,  not  inconsistent  with 
the  provisions  of  this  charter  or  the  laws  of  the  State,  as 
may  be  expedient  in  maintaining  the  peace,  good  govem- 
ment|  health,  and  welfare  of  the  city,  its  trade,  commerce, 
and  manufactures,^*  ftc.  Rev.  Stats.,  pp.  1687, 1688.  The 
charter  provides  for  the  creation  of  a  board  of  public 
improvements  (ibid,  p.  1600),  and,  after  specifying  some  of 
its  duties,  provides  that  **the  municipal  assembly  shall 
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provide,  by  ordinance,  such  additional  dut 
reqairements  from  the  board  of  public  improvi 
its  several  members,  as  it  may  deem  necessary.' 
1607. 

Acting  under  the  powers  thus  granted,  the 
assembly  of  St.  Louis,  on  the  25th  day  of  Febi 
passed  *^  an  ordinance  to  regulate  the  erection  o 
and  telephone  poles."    Its  provisions,  so  far  as 
the  present  controversy,  are  as  follows : 

"Section  1.  Any  telegraph  or  telephone  company  duly 
according  to  law,  doing  business  or  desiring  to  do  business 
St.  Louis,  is  hereby  authorized  to  set  its  poles,  piers,  abutmei 
other  fixtures  along  and  across  any  of  the  public  roads,  strc 
of  the  city,  subject  to  the  regulations  hereinafter  provided. 

'*Sec.  2.  Whenever,  in  the  judgment  of  the  board  of  pu 
ments,  the  use  of  any  alley  for  such  purpose  is  practicable,  thi 
companies  shaU  be  placed  upon  and  along  said  alley,  instead 
along  the  street  next  adjoining  and  parallel  thereto.  Where 
set  in  any  alley,  they  shall  be  located  as  near  the  side  line  oi 
practicable,  and  in  such  manner  as  not  to  incommode  the  put 
ing  proprietors  or  residents. 

<*Sec.  8.    The  poles  used  as  herein  provided  shaU  be  of  a 
not  less  than  five  inches  in  diameter  at  the  upper  end,  strai 
and  of  uniform  size,  neatly  planed  or  shaved,  and  thoroughly 
two  coats  of  lead  and  oil  paint,  of  such  colors  as  may  be  di 
board  of  public  improvements,  and  be  supplied  with  iron  stei 
ing  twelve  feet  from  the  surface  of  the  ground,  and  reachiu] 
supporting  the  wires ;  said  wires  shall  be  run  at  a  height  i 
twenty-five  feet  above  the  grade  of  the  street.     Whenever 
erected  on  a  street,  they  shall  be  placed,  in  all  cases,  when  pr 
the  outer  edge  of  the  sidewalk,  juDt  inside  the  curbstone,  an 
dividing  the  lots  one  from  the  other,  and  in  no  case  to  be  so 
obstruct  the  drainage  of  the  streets,  or  to  interfere  with  or  da 
way  the  curbstones,  trees  or  other  public  or  private  property  c 
the  street  or  alley  where  such  poles  shall  be  erected. 

'*  Sec.  4.  Before  any  telegraph  or  telephone  eompany  sha 
poles  upon  any  street  or  alley,  they  shall  submit  for  approval, 
of  public  improvements,  the  route  of  their  proposed  line  or  1 
the  name  of  the  street  or  streets  to  be  occupied,  or,  if  an  alley, 
of  the  block,  and,  as  far  as  practicable,  the  location  of  each  pok 
of  excavating,  refitting  and  restoring  the  pavement  shall  be  doi 
supervision  and  direction  of  the  street  commissioner,  and  to  hie 
faction,  and  in  all  cases  the  pavement  shall  be  restored  as  spc 
Bible,  and  to  the  same  condition  it  was  before.'' 


MISSOURI,  1882.  431 


Edward  J.  Qaj  ▼.  Mutual  Union  Telegraph  Company. 

The  defendants  began  the  erection  of  the  poles  in  qnes- 
tion  without  having  first  obtained  authority  for  that  pur- 
pose from  the  board  of  public  improvements,  but,  on 
iiscovering  that  their  operations  were  opposed,  they  after- 
wards obtained  such  authority.  We  do  not  think  that  they 
could  be  rightfully  enjoined  from  proceeding  with  the 
erection  of  the  poles  on  the  ground  that  they  had  at  first 
attempted  to  erect  them  without  authority,  though  their 
oonduct  in  so  doing  was  illegal  and  censurable ;  and  we  do 
not  understand  that  the  learned  judge  awarded  the  injunc- 
tion ui>on  that  ground. 

In  view  of  the  foregoing  statute,  charter  and  ordinance, 
it  seems  impossible  to  say  that  the  erection  of  these  poles, 
if  proceeded  with,  would  be  unlawful.  It  is  true  that,  by 
the  statute  above  quoted  from,  they  must  be  erected  in 
such  manner  ''as  not  to  incom/mode  the  public  in  the  use  of 
Bach  roads,  streets,"  &c.  But,  on  well-settled  principles, 
although  they  may  be  erected  so  as  to  incommode  the 
public,  the  nuisance  cannot  be  abated  in  a  private  suit, 
except  in  so  far  as  the  plaintiff  is  specially  damaged 
thereby.  This  the  resi)ondents'  counsel  impliedly  concedes. 
Besides,  it  is  obvious  that  the  statute  contemplates  that  the 
inconvenience  to  the  public  must  be  such  as  cannot  be 
reasonably  avoided.  Telegraph  poles  cannot  be  erected 
anywhere  in  the  city  without,  in  some  slight  manner, 
incommoding  the  public ;  and  if  the  statute  were  to  be  so 
construed  as  to  prohibit  the  erection  of  the  poles  whenever 
slight  inconvenience  to  the  public  would  ensue,  this  would 
amount  to  a  prohibition  against  their  erection  in  cities  —  a 
thing  which  would  be  absurd,  which  would  make  the  statute 
in  a  large  measure  nugatory,  and  would  make  it  contradict 
itselt 

Ooming  down  to  the  ordinance,  we  do  not  see  that  it  has 
not  been  substantially  complied  with  in  this  case.  The 
poles  are  to  be  erected  along  alleys  instead  of  streets,  when 
the  ase  of  alleys  is  practicable.  But  who  is  to  judge  of  the 
practicability  of  using  alleys  instead  of  streets  ?  The  ordi- 
nance says  the  board  of  public  improvements.    That  discre- 
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tion  has  been  committed  to  them,  and  we  have 
revise  it,  unless  possibly  in  case  of  manifest 
0(mmcmDeaUh  v.  Boston^  97  Mass.  666 ;    Ta 
mouthy  9  Gray,  386.    The  courts  of  the  State  : 
the  jurisdiction  to  revise  such  a  discretion,  no 
priate  means  of  exercising  this  jurisdiction  if 
it.    It  has  been  committed,  by  the  charter  ai 
above  quoted  from,  finally  and  conclusively,  to 
public  improvements ;  and  if  the  courts  could, 
plaint  of  any  single  property  owner  in  the  vicii 
property  a  telegraph  pole  had  been  placed,  orde 
so  that  it  would  have  to  be  placed  against  the 
some  other   owner,  great   confusion   would 
courts  cannot  interi!ere  with  municipal  regulal 
kind,  until  the  point  is  reached  where  they  becc 
tially  subversive  of  private  rights.    The  fifth  s( 
ordinance  quoted  from  reserves  the  'right  to  t 
public  improvements  at  any  time  to  direct  alten 
location  of  telegraph  i)oles,  and  in  the  height  a1 
graph  wires  shall  be  run.    In  view  of  this  pi 
courts,  even  if  they  had  power  to  interfere,  won 
cise  such  power,  unless  it  were  shown  that  th 
property  owner  had    appealed   to   the   board 
improvements  without  redress ;  and  that  has  not 
in  this  case. 

No  abuse  of  this  discretion  is  shown  in  the  p 
It  is  not  shown  here  that  it  would  be  practical 
this  company's  wires  along  any  alley,  so  as  to 
the  company's  office  in  the  business  center  < 
Then,  as  to  the  size  of  the  poles,  there  is  no  pre 
this  ordinance  against  the  poles  which  the  def( 
poses  to  use.     The  ordinance  gives  their  minimu 
not  undertake  to  give  their  maximum  dimensi 
are  to  be  placed,  where  practicable,  on  the  outer 
sidewalk,  just  inside  the  curbstone,  as  was  d< 
case,  and  on  the  line  dividing  the  lots  one  fro 
which  provision  was  sufficiently  complied  witl 
placing  one  of  them  on  the  comer  of  a  street,  an 
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on  the  comer  of  an  alley.  And  they  are  '  ^  in  no  caae  to  be 
so  placed  as  to  interfere  with  or  damage  in  any  way  the 
curbstones,  trees  or  other  public  or  private  property  on  the 
line  of  the  street  or  alley  where  such  poles  shall  be 
erected/' 

We  need  not  consider  whether  they  are  so  placed  in  this 
case  as  to  work  damage  to  any  public  property,  because  the 
public  is  not  here  suing. 

Nor  do  we  see  that,  within  the  meaning  of  section  898  of 
the  Bevised  Statutes,  already  quoted,  the  defendants  were 
attempting  to  erect  these  poles  so  near  the  property  of  the 
plaintiff  as  materially  to  inconvenience  him  in  its  use,  or  to 
occasion  injury  thereto.  Some  inconvenience  may  possibly 
flow  from  it ;  but  the  statute  obviously  does  not  mean  to 
prohibit  the  erection  of  telegraph  poles,  unless  the  incon- 
venience to  the  property  owner  is  of  such  a  material 
character  as  would  constitute  a  nuisance  in  case  the  erec- 
tion were  for  a  private  instead  of  a  public  use.  There 
are  many  things  which  work  much  more  serious  hurt  to 
adjacent  property  than  this — many  callings  which  cannot  be 
carried  on  in  cities  without  more  or  less  inconvenience  and 
detriment  to  others ;  and  yet  they  cannot  be  enjoined  as 
nuisances,  because  their  existence  is  necessary  to  trade,  and 
they  furnish  the  ordinary  means  by  which  people  gain  their 
livelihood.  An  iron  foundry,  a  livery  stable,  or  a  match 
factory,  erected  in  the  immediate  vicinity  of  this  plaintiff's 
prox>erty,  would  cause  far  greater  damage  thereto  than  the 
erection  of  these  two  poles  in  the  sidewalk,  and  yet  we 
apprehend  that  the  erection  of  such  establishments  would 
not  be  enjoined  by  the  courts. 

2.  This  brings  us  directly  to  the  second  question  upon 

which  the  plaintiff's  claim  for  relief  is  founded,  namely, 

that  he  has  suffered  special  damage  from  this  obstruction 

of  the  highway.    It  is  claimed  that  the  poles  are  a  partial 

obstruction  of  the  sidewalk  ;  that  the  plaintiff,  by  reason  of 

the  fact  that  his  building  is  in  the  immediate  vicinity  of  the 

obstruction,  sustains  a  damaf^  thereby  not  common  to  the 

rest  of  the  public.    Cases  of  special  damages  growing  out 

VOL.  I— 87. 
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of  an  unlawful  obstruction  of  the  highway  will 
found  to  be  cases  where,  by  reason  of  the  pecn 
of  the  plaintiff,  the  obstruction  cuts  off  his  a 
egress  from  his  premises  or  place  of  business 
Codding^  2  Bing.  326 ;  Iveson  v.  Moore^  1  Ld. 
S.    C.    Willes,    74,   note  a),  or  renders   it  c 
{Blagrate  v.  Bristol  Waterworks  Co.,  1  Hurl 
8.  C,  26  L.  J.  (Exch.)  67 ;   Wiggins  v.  Coddi7 
&  P.  664),  or  more  circuitous  {Hart  y.  Bassett,  S 
166 ;  Rose  y.  Miles,  4  Mau.  &  Sel.  101),  and 
expensiye.    We   are   also  disposed   to    conce 
obstruction  of  such  a  nature  as  to  turn  the  t: 
away  from  the  door  of  a  building,  so  much  as 
plaintiff's  trade,   if  a  tenant,  or  his  rents,  if 
would  be  such  an  obstruction  of  the  highway 
wise  unlawful,  would  be  enjoined  in  a  court  of  < 
that  is  not  the  case  here.     These  telegraph  pol 
any  way  obstruct  the  passage  of  yehicles ;  and,  i 
may  in  some  small  degree  incommode  foot  tray 
a  reasonable  conclusion  from    the    eyidence  t. 
much  obstruct  it  as  to  cause  any  peculiar  dam 
plaintiff. 

We  shall  not  go  into  the  question  of  the  p( 
legislature  to  authorize  the  use  of  public  highw 
purpose  of  erecting  telegraph  poles,  because  thi 
conceded  by  the  learned  counsel  for  the  plain 
case.     We  haye  no  doubt  that  such  a  power  exis 

The  judgment  is  reyersed  and  the  suit  dism 
the  judges  concur. 

Supplemental  Opinion,  June  29,  1882. — Up 
consideration,  we  reyerse  the  judgment  and  i 
cause,  with  directions  to  the  Circuit  Court  to  ( 
bill  without  prejudice  to  the  right  of  the  defends 
for  an  assessment  of  damage  for  the  wrongful  s 
the  injunction.     All  the  judges  concur. 


Note. — This  case  is  cited  in  McCormiek  ▼.  DiaMei  of  Coin 
See  Indbz,  title  **  Municipal  Control  ;*'  note  to  Am,  tin.  Te 
of  Harrison,  ante,  p.  291. 
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Tbe  ease  of  WOliam  Fonifthe,  Trustee,  et  al.  ▼.  The  Baltitnore  <Sb  Ohio 
SUagro^  Company,  12  Mo.  App.  494,  decided  bj  the  same  court  and  at  the 
Hune  time  with  the  foregoing  case,  presented  substantially  the  same  ques- 
tioDSi  II  was  also  further  held  that  the  right  to  erect  poles  in  the  streets  of 
a  oity  did  not  include  the  right  to  erect  broken  and  unshapelj  poles. 


The  Westbkn  Union  Telegraph  Co.  v.  A.  W.  Hope. 

Appellate  Cowrie  of  lUinois,  Fourth  District,  Sept  B9, 188S. 

(11  HL  App.  289.) 
Dblat  of  TaLBOBAM.— Action  by  addbbssbe. 

Hie  person  to  whom  a  telegram  is  addressed  may  maintain  an  action  against 
the  company  for  negligent  delay  in  transmission,  if  he  is  the  party 
injured. 

Whether  a  storm  of  sleet  breaking  down  the  wires  so  as  to  interrupt  tele- 
graphic communication  is  an  "  atmospheric  cause "  which  will  relieye 
the  company,  is  a  question  for  the  jury. 

Action  for  damages.  Appeal  by  the  telegraph  company, 
defendant  below.    The  facts  appear  in  the  opinion. 

O.  B.  Bumetty  for  appellant. 

Hope  &  Dunnegan^  for  appellee. 

Wall,  J.:  This  was  an  action  on  the  case  by  the 
appellee  against  the  appellant.  The  appellee,  who  is  an 
attorney  at  law,  complains  of  the  appellant,  a  telegraph 
company,  for  not  promptly  delivering  a  message  sent  him 
by  one  Bnderhansen,  to  inform  him  that  one  Seafort,  for 
whom  the  plaintiff  had  obtained  a  writ  of  hdbeas  corpus^ 
would  be  taken  before  the  jndge  of  the  Circuit  Court  at 
BeUeville,  for  a  hearing  that  day,  and  it  is  alleged  that  by 
reason  of  an  unnecessary  delay  on  the  part  of  the  company, 
the  plaintiff  did  not  receive  the  information  in  time  to 
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attend  the  hearing,  and  that  thereby  he  failc 
receive  a  fee  which  he  would  have  earned  and 
the  message  been  promptly  forwarded  and  de 
message  was  sent  from  East  St.  Loais,  and  di 
plaintiff  at  Alton.    It  was  handed  to  the  £ 
operator  at  7  A.  M.,  January  6, 1882,  and  was 
at  Alton  till  about  noon  the  same  day.    Of 
delay  would  demand  explanation,  and  the  com 
as  an   excuse   that   there  was  no  direct  co 
between  the  two  points  because  the  wires  w( 
reason  of  a  storm  of  sleet  which  had  occurred  s< 
prior  to  the  receipt  of  the  message  for  trans 
that  it  had  to  be  sent  around  by  way  of  St.  Lc 
and  Jacksonville.    The  plaintiff  recovered.    I 
by  the  defense  that  there  was  no  contract 
plaintiff  and  the  company,  and  that  the  liat 
latter  is  wholly  with  the  sender  of  the  messag* 
has  a  right  of  action,  and  in  support  of  this 
counsel  cite  the  English  case  of  Play  ford  v.  V 
4  Q.  B.  706,  found  in  Allen's  Tel.  Cases,  437. 
does  so  hold,  but  in  the  note  following  the  case 
is  said  that  this  is  not  the  American  rule  on : 
that  the  company  is  a  public  servant  in  many  i 
a  common  carrier,  and  is  under  a  duty  to  perfo 
vice  it  undertakes,  in  a  prompt  and  skillful  n 
that  for  a  breach  of  this  duty  it  is  answerable  1 
injured  by  its  neglect,  whether  that  party  be  tl 
the  receiver  of  the  message.     See,  also,  to  the  { 
Redfield  on  Carriers,  sec.  550 ;  W.  XT.  Tel.  Co. 
52  Ind. ;  1  Cooley  on  Torts,  647 ;  Shear.  &  Re< 
sec.  553.    There  are  also  authorities  to  the  poin 
is  sufficient  privity  of  contract,  between  the  recei 
company,   to  enable    the    former  to  maintain 
against  the  latter  for  negligence,  though  the  pri 
mission  was  paid  by  the  sender.    Wait's  Actioi 
f enses,  vol.  6,  page  17 ;  N.  Y.  etc.  Tel.  Co.  v.  L 
Penn.  St.  298.    It  is  a  well  settled  rule  that  i 
simple  contracts,  a  party  for  whose  benefit  a 
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lade  may  maintain  an  action  in  his  own  name,  though  the 
leration  does  not  move  from  him,  and  though  he  is 
:aot  a  party  to  the  contract.  Addison  on  Contracts,  22 ; 
\Jidp  V.  BobertSj  17  111.  605 ;  Bristow  v.  Lane,  21  111.  194 ; 
^Bhdev.  ClarJc^  77  111.  471 ;  Shear.  &  Bed.  on  Neg.,  sec. 
Ml  In  many  instances  the  transaction  with  a  telegraph 
company  is  wholly  for  the  benefit  of  the  receiver,  and  not 
ior  that  of  the  sender.  So  it  was  in  this  case ;  and  it  would 
be  onjiist  that  the  company  should  escape  liability  for  its 
Mg^igence  upon  the  ground  that  no  injury  had  been  sus- 
tuned  by  the  person  with  whom  the  contract  was  made ; 
and  if  liable  at  all,  it  should  be  held  for  all  the  actual 
prmdmate  damages  occasioned  by  its  negligence.  On  the 
trial  the  company  introduced  as  a  witness  Mrs.  Price,  the 
manager  at  the  Alton  office,  who  testified  that  at  the  time 
this  message  was  received  the  wires  were  down  ;  that  there 
was  in  consequence  no  communication  between  East  St. 
Louis  and  Alton ;  that  this  state  of  things  continued  from 
the  4th  to  the  7th  of  January,  and  was  occasioned  by  a 
heavy  sleet  storm  which  occurred  on  the  night  of  January 
4th.  The  witness  said  she  did  not  of  her  own  knowledge 
say  so,  bnt  she  was  so  informed,  and  presumed  it  was  true, 
that  the  circuit  was  broken  on  account  of  the  wires  being 
down  by  reason  of  the  storm,  which  was  general,  and  thereby 
all  oommnnication  was  interrupted  ;  that  she  obtained  her 
knowledge  that  the  wires  were  down  in  the  course  of  her 
bosiness ;  that  it  was  her  business  to  know  that  fact ;  that 
she  did  not  see  the  wires  down ;  that  there  was  heavy  sleet 
on  the  wires ;  that  orders  were  given  to  cut  the  wires  and 
pieoe  them  in  different  places,  to  make  one  wire  out  of  sev- 
eral wires,  and  that  even  after  piecing  the  wires  she  found 
it  impossible  to  get  communication,  and  that  it  was  not  the 
neglect  of  the  operator.  At  the  instance  of  the  plaintiff  the 
eoartgave  th"  following  instruction  :  Second,  ''The  court 
instructs  the  jury  that  hearsay  evidence  is  not  competent 
efidence,  whether  to  establish  plaintiff's  case  or  the 
defendant's  defense,  and  if  the  jury  believe  from  the 
eridenoe  that    Mrs.    Price   did   not    know  of  her    own 
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knowledge   that  the  wires  of   the   defendant  mn  oitl 
of  repair  between  Alton  and  East  St.  Louis,  but  deiM'j 
her  knowledge  from  what  other  persons  told  her,  then  tkbi 
is  hearsay  evidence,  and  should  not  be  considered  by  Iki- 
jury  in  making  up  their  verdict."    The  effect  of  this  wa8 til 
advise  the  jury  to  reject  the  greater  part  of  the  evid6IloeQ^^ 
this  vdtness  upon  the  material  point  as  to  the  condition  tf 
the  wires  and  the  cause  of  the  break  in  the  circuit.   It  im 
not  api)ear  that  when  the  testimony  was  given  it  ms 
objected  to  on  the  ground  of  hearsay,  or  that  any  effort  ms 
made  to  exclude  it  from  the  jury.    Had  this  been  done,  the 
court  would  no  doubt  have  rejected  all  that  was  objection- 
able, and  the  defendant  could  have  called  other  witnesM 
who  had  personal  knowledge  of  the  facts  in  question.   A 
party  ought  not  to  be  permitted  to  take  exception  to  testi- 
mony in  this  way.   In  practice  it  is  very  frequently  the  case 
that  evidence  is  heard  without  objection,  when,  if  objected 
to,  it  would  be  excluded  under  some  well  known  rule,  but 
when  it  is  allowed  to  go,  the  objection  is  waived,  and  the 
evidence  cannot  afterward  be  excluded  by  an  ins^ction  to 
the  jury  to  disregard  it,  without  affording  an  opportunity 
to  establish  the  fact  involved  by  other  and  competent  evi- 
dence.    Such  a  course  would  operate  unfairly  and  should 
not  be  adopted.    The  court  also  gave  the  following  instruc- 
tion for  the  plaintiff :  Third.  ''  If  the  jury  believe  from  the 
evidence  that  Ruderhausen  sent  a  telegraph  message  from 
East  St.  Louis  to  A.  W.  Hope  at  Alton,  Illinois,  by  the 
Western  Union  Telegraph  Company  on  the  6th  day  of  Janu- 
ary, and  the  defendant  failed  and  neglected  to  transmit  and 
deliver  the  message  within  a  reasonable  time,  and  the  jury 
further  believe  that  the  defendant  was  not  prevented  by 
atmospheric  causes,  then  the  jury  will  find  for  the  plaintiff 
such  'damages  as  has  been  shown  by  the  evidence  ?  This 
instruction  informs  the  jury  that  no  excuse  save  one  arising 
from  "  atmospheric  causes "  would  relieve  the  defendant. 
"Whethera  jury  would  snppose  that  a  break  in  the  wires 
produced  by  sleet  would  come  within  the  category  of  atmos- 
pheric causes,  would  be  quite  uncertain.    This  term  might 
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well  be  employed  in  refeiring  to  the  condition  of  things 
prodnoed  by  an  extraordinary  disturbance  of  the  electric 
euirent,  irregalarities  in  its  i)ower  and  efficiency  by  reason 
of  sadden  changes  of  temperature  and  the  like,  bat  might 
not  be  understood  to  include  such  an  interruption  as  was 
IrareaU^^. 

Jurors  should  be  instructed  in  plain,  unambiguous  terms. 
This  instruction  is  also  faulty  in  assuming  that  the  failure 
of  the  defendant  to  deliver  the  message  promptly  to  the 
plaintiff  did  cause  damages  when  this  was  one  of  the  sub- 
stantial questions  before  the  jury.  It  is  true  that  at  tiiie 
instance  of  the  defendant  the  jury  were  fully  instructed  on 
this  point,  and  were  this  the  only  objection  we  should  not, 
perhaps,  interfere,  but  for  the  other  error  in  giving  the 
second  instruction,  we  think  the  judgment  should  be  reversed 

and  the  cause  remanded. 

Reoersed  and  revnanded. 


See  IHDBX,  titlee  '*  Beoeiyer  or  Addressee,"  *'  Daty  to  CoBtomers,"  «  At- 
flMMfiheric  OMue.** 

AliOb  notes  to  HarHa  ▼.  W.  U.  TeL  Co.,  ante,  p.  87;  Orinndl  ▼.  W.  U. 
tJbi.t  omi€^  p.  70. 


Wbstern  Union  Telegraph  Company  v.  Robebts. 

Supreme  Court  of  JndiatM,  November,  188$ 

(87  Ind.  877.) 

IHDIAHA  8TATDTB.— AonON  FOB  FEHALTT. 

Vonn  of  oomplsint  held  soiBoient  to  meet  the  role  that  in  penal  actions  the 
pleading  should  he  strictlj  oonstmed. 

AcnoK  for  penalty.    Appeal  by  defendant  below.    Facts 
•teted  in  the  opinion. 
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J.  A.  Stein  and  O.  W.  Collins^  for  appellant. 
M.  H.  Walker  and  J.  H.  PTiares^  for  appellee. 

HowK,  J. :  This  was  a  suit  by  the  appellee  against  the 
appellant  to  recover  the  statutory  penalty  prescribed  in  sio- 
tion  4176,  B.  S.  1881,  in  force  at  the  time,  for  its  failoie  to 
transmit  a  certain  message.  The  trial  of  the  cause  by  tiiB 
court  resulted  in  a  finding  and  judgment  for  the  appellee 
for  the  amount  of  the  penalty. 

The  only  error  complained  of  in  argument,  by  the  appel- 
lant^ s  counsel,  is  the  overruling  of  its  demurrer,  for  the 
want  of  sufficient  facts,  to  appellee's  complaint.    In  die- 
cussing  this  error,  counsel  say :     '^  We  think  the  demurrer 
should  have  been  sustained,  as  we  are  of  the  opinion  that 
the  averments  are  not  sufficiently  specific  to  show  that  the 
company  was  an  electric  telegraph  company  that  had  a  line 
of  wires  wholly  or  partly  vathin  this  State,  and  doing  busi- 
ness for  the  public  for  hire.     We  refer  the  court  to  the  case 
of  Western  Union  Tel.  Co.  v.  AxteU^  69  Ind.  199.     We 
rest,  relying  on  this  decision  for  the  reversal  of  the  judg- 
ment below.    This  being  a  penal  case,  we  contend  that  the 
pleading  should  be  construed  strictly ;  that  unless  the  plaint- 
iff brings  himself  clearly  within  the  letter  of  the  law  he  can 
not  prevail." 

This  is  the  only  point  made  by  the  appellant's  counsel  in 
their  brief  of  this  cause,  and,  upon  this  point,  we  have 
quoted  their  entire  argument.  It  seems  to  us  that  tne  aver- 
ments of  appellee's  complaint  are  clear  and  specific  upon 
the  point  suggested.  It  is  alleged  in  the  complaint,  *^  that 
said  defendant,  on  and  before  the  17th  day  of  September, 
1881,  and  ever  since  that  time,  was  and  is  an  electric  tele- 
graph company,  duly  organized  as  a  corporation,  and  was, 
on  the  17th  day  of  September,  1881,  and  ever  since  that 
time,  engaged  in  the  business  of  transmitting  telegraphic 
messages  and  dispatches  for  the  public  ;  that  it  was,  on  said 
17th  day  of  September,  1881 ,  operating  a  telegraph  office  in 
the  town  of  Kentland,  Newton  county,  Indiana,  and  another 
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in  the  town  of  Oxford,  Benton  county,  Indiana  ;  that  said 
defendant  was  the  owner  and  operator  of  a  line  of  wires  on 
Bsid  17th  day  of  September,  1881,  extending  to  and  through 
each  of  said  points,"  *  *  ^  *  and,  ^' that  said  plaint- 
iff jMud  in  advance,  for  the  transmission  of  said  message, 
the  enm  of  twenty-five  cents,  which  was  the  usual  charge 
for  sending  like  messages  to  and  from  said  points,  and 
which  sum  was  the  amount  demanded  by  the  defend- 
anf  B  agent  at  said  Kentland,  Indiana,  for  the  transmis* 
dcm  of  said  message,  according  to  the  regulations  of  said 

From  these  allegations  of  appellee's  complaint,  it  is  mani- 
feeti  we  think,  that  the  only  objection  thereto,  pointed  out 
by  tlie  appellant's  counsel,  is  not  well  taken  and  can  not  be 
anetaiRed.  It  is  true  that  the  statute  is  penal,  and  that, 
for  this  reason,  its  provisions  ought  not  to  be  extended  by 
eonatraction ;  but,  in  the  case  at  bar,  we  are  of  opinion  that 
tbB  appellee  has  brought  himself,  in  the  language  of  coun- 
Bd,  ^* dearly  vdthin  the  letter  of  the  law."  In  the  recent 
case  of  Wegiern  Union  Telegraph  Co.  t.  Ooti{far,  84 
End.  176,  it  was  said:  ^^The  statute  under  consideration 
governs  corporations  which  exercise  powers  affecting  the 
pablic  generally ;  the  regulation  of  such  powers  is  a  matter 
of  public  concern ;  the  statute  is  beneficial  generally,  and 
ought  to  be  fairly  enforced." 

We  have  found  no  error  in  the  record  of  this  cause. 
The  judgment  is  afihmed,  with  costs  and  ten  per  centum 
damages. 


Nora. — This  case  is  cited  in  the  foliowing  cases,  post :  W,  U,  TeL  Co.  ▼. 
jRMdMm;  Camahan ▼.  W.  U.  Td.  Co. ;    W.  U.  TeL  Co.  t.  Moaaler. 
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Thb  WxsTBior  Union  Telbgbaph  Co.  v.  Abaid. 

Indiana  Sapnme  Oourt^  Novemlber^  IS&B. 

(87  IncL  596.) 

Indiana  statdtb.— No  bvasion  bt  ooNTRACfr. 

The  Indiana  etatatoiy  penalty  for  failure  to  transmit  telegrams  at  sU,  €cii 
the  order  of  their  reception,  cannot  be  evaded  bj  stipulation,  end  tin 
oanse  of  action  therefor  is  not  affected  bj  the  private  prorlsioDS  of  tti 
ordinary  blank  limiting  liability  on  unrepeated  messsges. 

Action  for  penalty.    The  facts  are  stated  in  the  opinion 
Appeal  by  defendant  below. 

J.  A.  Stein  and  O.  W.  CoUinSj  for  appellant. 

J.  R.  Oroffroth,  T.  A.  Stuart  and  W.  C.  Wilson,  for 
appellee. 

ZoLLABS,  J. :  This  action  was  brought  in  the  court  below 
by  appellee,  to  recover  of  appellant  the  statutory  i>enalty 
for  a  failure  of  duty  in  the  transmission  of  a  message. 

The  only  other  error  assigned  is  the  overruling  of  appel- 
lant's motion  for  a  new  trial.  The  position  of  counsel  is 
that  by  the  use  of  one  of  appellant's  blanks,  appeUee  con- 
tracted away  his  right  to  maintain  this  action. 

The  statute  under  which  the  action  is  brought  is  as 
follows  : 

'^Section  1.  Be  it  enacted  by  the  OenercU  AmemMy  of  the  QkUe  of 
Indiana,  That  every  electric  telegraph  company,  with  a  line  of  wires 
wholly  or  partly  in  this  State,  and  engaged  in  telegraphing  for  the  paUio, 
shall,  during  the  usual  office  hours,  receive  dispatches,  whether  from  other 
telegn4>hic  lines  or  from  individuals ;  and,  on  payment  or  tender  of  the 
usual  charge,  according  to  the  regulations  of  sudi  company,  shaU  transndt 
the  same  with  impartiality  and  good  fUth,  and  in  the  order  of  time  in 
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which  thej  are  receiTed,  under  penalty,  in  case  of  failure  to  transmit,  or  if 
pOBtponed  out  of  such  order,  of  one  hundred  dollars,  to  be  recovered  by 
the  petsoQ  whose  dispatch  is  neglected  or  postponed ;  Provided^  howwer^ 
UmX  arrangements  may  be  made  with  the  publishers  of  newspi^ierB  for  the 
toansmission  of  intelligence  of  general  and  public  interest,  out  of  its  order, 
and  that  communications  for  and  from  officers  of  justice  shall  take  prece- 
dence of  aU  others.'*    1  B.  S.  1876,  p.  868 ;  B.  8. 1881,  sec  4176. 

Upon  the  blank  nsed  by  the  appellee  there  were  printed 
regulations  and  conditions.  So  far  as  they  are  claimed  to 
bear  apon  this  case  they  are  as  follows : 

'*An  moBsagOB  taken  by  this  company  are  subject  to  the  following 
terms :  To  guard  against  mistakes  or  delay,  the  sender  of  a  message  should 
order  it  repeated ;  that  is,  telegraphed  back  to  the  originating  office  for 
comparison.  For  this,  one-half  rate  ia  charged  in  addition.  It  is  agreed 
between  the  sender  of  the  following  message  and  this  company,  that  said 
company  shall  not  be  liable  for  mistakes  or  delays  in  the  transmission  or 
deliTcry,  or  for  the  non-deliTery,  of  any  unrepeated  message,  whether  hap- 
peningtby  negligence  of  its  servants  cr  otherwise,  beyond  the  amount  re- 
cfkwed  for  sending  the  same." 

The  message  in  this  case  was  not  repeated.  It  may  be 
conceded  that  by  the  nse  of  the  blank  appellee  became  a 
party  to  the  agreement  printed  thereon.  What  the  force 
and  effect  of  that  contract  wonld  be,  and  how  far  binding 
apon  the  appellee,  if  this  were  an  action  for  civil  damages, 
we  need  not  decide  in  this  case.  This  is  not  an  action  for 
civil  damages,  but  for  the  recovery  of  a  penalty  under  the 
statate.  If  the  regulation  and  contract  is  such  as  the  com- 
pany may  lawfully  make  under  statute,  appellee  is  bound 
by  it,  and  cannot  maintain  this  action.  Has  the  company 
power  to  make  and  enforce  the  contract,  and  thus  defeat 
the  object  of  the  statute  ?  This  question  has  been  answered 
in  the  negative  in  former  decisions  in  this  court.  We  are 
satisfied  with  the  reasoning  and  conclusions  in  those  cases. 
Wegiem  Union  TeL  Co.  w.  Buchanan,  86  Ind.  429 ;  9 
Am.  B.  744 ;  Wegiem  Union  TO.  Co.  t.  Meek,  49  Ind.  68. 

It  follows  from  what  we  have  said  that  the  trial  court  did 
not  err  in  overruling  the  demurrer  to  the  complaint  and  the 
motion  for  a  new  trial. 

The  judgment  is  affirmed  at  the  costs  of  appellant. 
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NoTB.— This  case  is  cited  in  the  following  cases,  pott :  W.  U.  3W.  Cb.  t. 

J<mu;  W.  U.  TbL  Co.  v.  MeOuire ;    W.  U.  Td.  Co.  t.  Pendleton;  W.  U. 

Td.  Co.  T.  Young;   W.  U.  Tel  Co.v.MeredUh;  W.  U.  TeLOo.^.  TfimH 
See  Index,  titles  <'  Indiana  Statute/*  *<  Limiting  Liability.'* 
See.  also,  notes  to  Redpaih  y.  W.  U.  2W.  Co.^  ante^  p.  40 ;  McanoOk  ▼. 

W.  U,  TU.  Co.,  ante,  p.  88. 


United  States  v.  Hunter. 

XJ.  8.  DisMet  Ckmrt,  Northern  District  of  Mississippi,  December,  mi. 

(15  Fed.  Rep.  712.) 

PaODUCINa  TELBGRAMB  AS  EVIDENCB. 

Rules  laid  down  for  obtaining  telegrams  from  the  telegraph  office  where 
thej  were  presented  for  transmission,  for  use  before  grand  jury. 

Hill,  J.:  The  questions  now  presented  for  decision 
arise  upon  the  motion  of  said  Hunter  to  quash  the  svbpcsna 
d/uces  tecuvij  which  has  been  issued  and  served  upon  hinu 
commanding  him  to  appear  before  the  grand  jury  of  said 
court  now  in  session,  and  to  produce  all  the  telegrams  sent 
from  or  received  at  the  telegraph  office  at  Holly  Springs, 
and  of  which  he  has  charge,  between  the  sixth  and 
twentieth  days  of  November  last,  and  including  both  of 
said  days,  and  to  be  used  as  evidence  before  said  grand 
jury. 

It  is  insisted,  upon  behalf  of  said  Hunter,  that  he  ought 
not  to  be  required  to  produce  said  telegrams,  and  for  the 
following  reasons,  stated  in  the  motion  : 

First.  Because  said  subpoena  is  too  vague  and  uncertain, 
not  specifying  what  telegrams  are  wanted,  nor  whose  tele- 
grams, or  upon  what  subject-matter. 

Second.  Because  said  subpoena  requires  said  Hunter  to 
produce  telegrams  having  no  bearing  or  relation  to  any 
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proceeding  or  suit  or  prosecution  before  the  grand  jury, 
and  which  could  by  no  kind  of  possibility  relate  to  any 
crime  of  which  said  grand  jury  could  have  cognizance. 

Third.  Because  said  subpoena  requires  said  operator  to 
use  and  cause  to  be  used,  and  to  make  known  and  cause  to 
be  made  known,  the  contents  of  dispatches  which  were  sent 
and  received  over  the  telegraph  lines  used  by  him,  which 
said  operator  could  not  do  without  the  consent  of  the 
parties  sending  and  receiving  the  same,  or  of  either  of 
them,  the  said  parties. 

Fourth.  Because  said  subpoena  requires  said  operator  to 
produce  documents  which  are  protected  from  disclosure  by 
reason  of  public  policy. 

Fifth.  And  for  various  other  good  causes. 

The  questions  presented  are  very  important,  as  they 
relate  to  the  administration  of  public  justice  on  one 
side,  and  to  private  interests  on  the  other.  Such 
practice  should  be  adopted  and  observed  as  will  secure 
the  administration  of  justice  on  the  one  side,  and,  as  far 
as  possible,  avoid  the  invasion  of  private  rights  and  secret 
communications  affecting  individuals  by  means  of  this 
unparalleled  mode  of  communication  on  the  other.  That 
the  United  States  and  the  States  have  a  right  to  call  for  and 
use  such  telegrams  as  may  be  pertinent  to  any  matter 
landing  before  their  respective  grand  juries  or  courts,  in 
relation  to  prosecutions  for  crimes,  is  admitted.  That  tele- 
grams having  no  pertinency  to  such  inquiries  are  inadmis- 
sible, and  ought  not  to  be  produced,  is  also  admitted.  The 
only  inquiry  is  as  to  the  proper  mode  to  require  the  pro- 
duction of  those  proper  to  be  produced  and  those  which 
should  be  excluded. 

The  practice  heretofore  resorted  to  in  the  courts  over 
which  I  preside,  and  not  objected  to,  was  for  the  subpoena 
to  require  the  production  of  all  telegrams  received  or  sent 
between  certain  short  specified  periods,  which  were  sub- 
mitted to  the  inspection  of  the  court,  who  was,  without  any 
one  else  knowing  it,  put  in  possession  of  the  points  of 
inquiry  before  the  grand  jury ;  and  only  such  telegrams  as 
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pertained  to  the  point  of  inquiry  were  permiti 
as  eyidenoe,  the  others  being  returned  to  the  ^ 

This  is  the  first  time  any  other  rule  has  b 
but,  another  rule  being  invoked,  it  becomeis 
settle  it.  After  consideration  of  the  question, 
the  following  rule  of  practice  more  nearly  tei 
the  desired  purpose  than  any  other : 

When  the  district  attorney,  either  upon  his 
or  at  the  instance  of  the  grand  jury,  applies 
poena,  he  should  state  that    there   is  a  qui 
pending  before  the  grand  jury  or  the  court, 
intended  to  be  brought  before  the  grand  jury 
as  the  case  may  be,  in  which  certain  telegrams 
received  at  the  telegraph  office  in  charge  of 
named,  are  believed  to  be  pertinent  to  the  qu« 
considered,   and  should  state   the   names  of 
sending  or  receiving  the  telegrams,   and  sho 
state  the  periods  between  which,  or  the  day  u 
sent  or  received,  which  should  be  a  reasonable 
the  names  of  the  parties  should  not  be  know] 
time  should  be  stated,  and  the  subject-mattei 
dispatches  are  supposed  to  contain,  or  to  whic 
supposed  to  relate,  in  either  case,  in  order  that  1 
judge  ordering  the   subpoena  may  have  some 
judging  the  relevancy  of  the  testimony  sought 
trict  attorney  is  an  officer  of  the  court,  and  wh( 
presumed  to  be  influenced  by  any  design  only 
and  vindicate  the  law,  hence  his  statements  mu^ 
upon  by  the  court  as  true,  and  induced  only  by 
sense  of  official  duty. 

The  subpoena  should  describe  the  telegrams  r 
be  produced  as  described  in  the  application,  eith 
the  parties  sending  or  receiving,  if  stated,  and  t 
matter  to  which  they  are  supposed  to  relate ; 
names  are  not  known,  then  the  subject-matter  an 
or  periods  between  which  they  are  sent  or  receive 
such  a  subpoena  is  served  upon  the  person  havii 
session  of  the  telegram,  it  is  his  duty  to  appear 
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grand  jnry  or  court  and  prodace  the  telegram.  If  he  has 
doabts  as  to  whether  or  not  he  should  produce  any  telegram 
oalled  for,  he  has  a  right  to  submit  it  to  the  inspection  of 
the  court,  who  will  determine  whether  or  not  it  should  be 
produced.  It  is  insisted  in  behalf  of  Hunter,  the  witness, 
that  the  court  has  no  right  to  judge  as  to  what  papers 
shoold  be  subndtted  as  evidence  to  the  grand  jury ;  that  it 
kra  body  entirely  separate  and  distinct  from  the  court.  I  do 
not  so  consider  it  The  grand  jury  is  a  part  of  the  court 
and  under  its  control,  and  when  any  question  arises 
between  the  grand  jury  and  a  vdtness,  it  is  the  province 
and  duty  of  the  court  to  decide  between  them  and  direct 
what  questions  shall  be  answered,  which  is  done  without 
publicity  by  means  of  written  interrogatories  and  answers 
submitted  to  the  court,  the  decisions  of  the  court  being 
made  in  writing. 

It  is  objected  by  the  district  attorney  that  the  witness  is 
not  competent  to  judge  as  to  what  is  pertinent  and  proper 
evidence,  and  therefore  all  the  telegrams!.should  be  sub- 
mitted to  the  court,  or  some  one  else  designated  by  the 
court.  There  is  force  in  the  position,  but  the  witness  is  the 
custodian  of  all  the  telegrams  in  his  office,  and  is  presumed 
to  be  a  man  of  ordinary  sense  and  capable  of  understanding 
the  telegrams  designated  in  the  subpoena,  either  by  the 
names  of  the  parties  or  the  subject-matter,  and  although 
there  may  be  cases  in  which,  either  for  want  of  proper  dis- 
cernment upon  the  part  of  the  witness,  or  a  disposition  to 
screen  the  party  sought  to  be  charged,  it  is  better  that  such 
testimony  be  lost  than  that  any  improper  disclosure  of  the 
conespondence  between  those  unconnected  with  the  matter 
of  inquiry  should  be  made. 

There  being  a  necfissity  for  an  immediate  decision  of  the 
qaestioii,  I  have  not  time  to  further  discuss  the  questions 
presented.  The  subpoena  being  obnoxious  to  the  rules 
stated,  the  motion  to  quash  it  must  prevail,  but  with  leave 
to  the  district  attorney  to  amend  his  application  and  pro- 
according  to  the  rules  stated. 


IHDKX,  title  "  InTiolability  of  Telegrams." 
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DUSEITBUEY  V.   MUTUAL  TeLBORAPH  O 

N.  F.  Supreme  Court,  Second  Department,  Special  Term 

(11  Abbott* 8  New  Gasee,  440.) 
Telbor^ph  poles  nc  stbebts.— Rights  of  ▲buttu 

Fkirate  corporations  cannot,  like  public  corporations,  t 
under  the  right  of  eminent  domain,  without  first  mal 
the  owner  of  the  fee. 

A  statute  making  the  right  to  erect  telegraph  poles  upon 
the  right  of  the  owner  or  owners  thereof  to  full  comp 
same,  must  be  construed  as  making  payment  a  conditi 
entry,  and  as  applying  to  public  roads  as  well  as  other  la 

The  protection  of  private  rights  demands  this  constructic 

.  though  it  must  be  to  telegraph  companies,  and  so  to  put 

Action  by  abutting  owner  to  compel  the  rent 
graph  poles  erected  in  a  highway,  without  ol 
mission  or  offering  compensation. 

William  A.  WoodwortJi  and  OdU  Close^  for  j 

Pedbody^  Baker  &  Peabody^  for  defendant. 

Dykman,  J.:  The  defendant  in  this  action  hs 
graph  poles  on  the  side  of  the  road  in  front  of  tl 
lands  and  residence,  in  the  village  of  White  Pla 
making  compensation,  and  this  action  is  for  th 
It  is  undisputed  that  the  plaintiff  owns  the  land 
pied,  subject  only  to  the  highway  easem* 
between  him  and  the  defendant,  leaves  his  own 
plete  and  exclusive.  Nor  is  it  contended  that 
an  improper  remedy  to  rid  the  highway  of  est 
wrongfully  imposed. 

The  defense  is  that  there  is  a  statute  of  this  S 
izing  such  occupation  as  defendant  has  made,  a 
plaintiff  is  by  the  terms  of  such  statute  limited  1 
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remedy.  The  defendant  urges  that  it  is  authorized  to  occupy 
the  highway  in  question  without  compensating  the  fee 
owner,  and  that  the  latter  must  set  in  motion  the  judicial 
machinery  provided  to  measure  the  compensation  to  be 
made  and  await  its  slow  motion. 

Oaieful  study  of  principle  and  authority  will  show  that 
uder  the  Constitution  of  this  State  no  such  right  as  the 
defendant  claims  could  be  given  it,  and  that  the  statute 
iiiToked  does  not  attempt  to  confer  any  such  authority. 

Tbere  are  two  great  classes  of  corporations — public  and 
private.  Public  corporations  are  created  for  purposes  of 
government,  and,  as  applied  to  corporations,  the  term  public 
is  synonymous  with  municipal.  Private  corporations  are 
Cfeated  for  commercial  purposes.  They  are  sometimes  made 
agents  of  the  State,  and  by  inconsiderate  talking  and 
writing  they  are  sometimes  called  public,  but  their  nature 
remains  the  same :  they  are  trading  corporations. 

It  is  too  late  to  question  the  power  of  the  State  itself  to 
iqspropriate  the  property  of  its  citizens  for  public  purposes, 
and  defer  payment ;  and  the  principle  has  been  extended  to 
corporations  created  for  purposes  of  local  government. 
Bat  the  reason  of  the  exercise  of  |i>ower  is  the  undoubted 
responsibility  of  the  State  and  municipality  to  compensate 
the  owner. 

The  gulf  between  governmental  corporations  and  commer- 
cial companies  is  nowhere  wider  than  at  the  question  of 
eminent  domain,  and  the  gulf  is  not  bridged  by  the  court's 
^Jnifeliing  the  latter  with  a  public  character  to  enable  them 
to  ezerdse  the  right  of  eminent  domain. 

The  text  writers  agree  that  these  private  companies  ought 
to  be  required  to  -pay  before  they  appropriate.  Mr.  Coolst, 
in  his  Constitutional  Limitations,  page  702,  says : 

**  Where,  however,  the  property  is  not  taken  by  the  State 

or  by  a  municipality,  but  by  a  private  corporation  which, 

tfaoogh  for  this  purpose  to  be  regarded  as  a  public  agent, 

appropriates  it  for  the  benefit  and  profit  of  its  members, 

and  which  may  or  may  not  be  sufficiently  responsible  to 

secure  and  certain  the  payment  in  all  cases  of  the 
Vol.  1—28. 
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oompensation  which  shall  be  aMeased,  it  is  oertai 
and  it  has  sometiiiies  been  questioned  whether 
absolntely  essential,  that  payment  be  actnall  j  n 
the  owner  could  be  divested  of  his  freehold." 
KsNT  (3  Com.  839)  has  expressed  the  opinion  tlu 
sation  and  i4;>propriation  should  be  concurrent, 
and  fundamental  doctrine  is  that  government  h 
to  take  private  property  for  public  purposes  witi 
just  compensation,  and  it  seems  to  be  necessar 
that  the  indemnity  should,  in  cases  which  wUl  i 
be  previously  and  equitably  ascertained,  and  hi 
reception,  concurrently  in  point  of  time,  with 
exerdse  of  the  right  of  eminent  domain.    While 
an  inflexible  rule,  unless  in  terms  established  b 
stitution,  it  is  yet  so  just  and  reasonable  that  sta 
visions  for  taking  private  property  very  genei 
I)ayment  precede  or  accompany  the  appropriati 
several  of  the  State  Constitutions  this  is  expressl 
On  general  principles  it  is  essential  that  a  fund  b< 
which  the  owner  of  the  property  can  certainly 
is  not  competent  to  deprive  him  of  his  property 
him  over  to  an  action  at  law  against  a  corporat 
may  or  may  not  prove  responsible,  and  to  a  jr 
uncertain  efficacy. 

The  contrary  construction  shocks  the  sense 
justice,  and  a  party  against  whom  it  is  urged  has 
demand  that  the  position  be  abundantly  fortified 
ity.    The  defendant  here  presents  but  one  isolat 
ity,  and  that  fails  to  meet  this  case. 

In  Calking  v.   Baldwin^  4  Wend.  667,  an  ac 
strued,  which  permitted  the  defendant  to  imprc 
tion  of  a  public  river,  declared  to  be  a  public  higl 
provision  for  compensation  was  very  like  that 
under  consideration.     So  far  as  the  case  goes,  it 
the  defendant ;  but  there  is  a  distinction  between 
a  highway,  the  sole  use  of  which  is  public,  and 
wire  over  it  for  a  private  company.    They  are  nc 
cases.    Every  other  case  cited  by  the  defendant  n 
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govenuneDtal  corporation  taking  lands,  and  as  we  have 
seen,  it  does  not  follow  that  becanse  such  public  corpora- 
tions  may  take  possession  before  payment,  that  a  private 
coiporation  may  do  the  same. 

Bloodffood  V.  Mohawk  &  Hudson  H.  B.  Oo.^  18  Wend.  1, 
18  often  quoted  as  authority  for  the  defendant's  contention, 
and  is  r«lied  on  now. 

The  action  was  trespass,  quare  clausum  /regit.  The 
defendant  justified  under  its  act  of  incorporation.  That  act 
gave  it  authority  to  take  possession  of  and  use  all  such 
lands  and  real  estate  as  should  be  indispensable  *  *  *  *^ 
provided  compensation  should  be  made.  The  Supreme 
Ck>urt  gave  a  judgment  for  the  defendant,  but  the  Court  of 
Errors  reversed  the  judgment,  and  held  that  compensation 
under  defendant's  charter  was  a  condition  precedent  to  the 
right  of  entry. 

Chancellor  Walworth,  writing  for  reversal,  concludes  as 
follows :  *^  The  conclusion  at  which  I  have  arrived,  there- 
fore, is  that  the  defendant's  plea  is  imperfect  in  not  averring 
that  the  damages  had  been  regularly  assessed  and  paid 
before  defendant  entered  upon  the  plaintiff's  land  and 
appropriated  it  to  the  use  of  their  road." 

The  conclusion  of  Senator  Edwabds  is  still  stronger 
against  the  assumed  right. 

Senator  Maison  said :  * '  TfOien  the  compensation  is  to  be 
made  may  perhaps  be  a  matter  of  doubt  —  whether  before 
the  property  is  taken  and  used  or  afterwards.  It  must 
either  be  paid  before  the  property  is  taken  or  within  a  rea- 
sonable time  thereafter,  and  the  making  of  this  compensa- 
tion must  be  as  absolutely  certain  as  that  the  property  is 
taken ;  it  must  not  be  dependent  on  any  hazard,  casualty  or 
contingency  whatever.  The  language  of  the  Constitution  is 
explicit  and  unambiguous :  *  Private  property  shall  not 
be  taken  for  public  use  without  just  compensation.  *  *  *  ^ 
Compensation,  according  to  my  understanding,  is  to  be 
made  before  the  property  be  taken  ;  or,  indulging  in  great 
liberality  of  construction,  the  property  may  be  taken  on 
there  being  an  ample  and  absolute  provision  made  for  posi- 
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tive  certain  payment  without  subjecting  ti 
hazard,  contingency,  litigation  or  implorationJ 
As,  i^owever,  no  certain  payment  at  a  fi 
provided,  we  must  construe  this  law,  in  ord 
its  constitutionality,  as  suggested.  The  paym« 
cede  the  use.'' 

Senator  Tracy,  concurring  with  the  Chance 
ators  Edwards  and  Maison,  concludes,  in  a  ^ 
interesting  opinion,  as  follows :  ''I  conclude,  ti 
in  the  present  case,  where  there  was  no  public 
in  law  and  in  fact  must  be  deemed  always 
insure  the  jMiyment  of  such  damages  as  shall 
have  accrued,  that  the  legislature  could  not  a 
defendants  to  enter  upon  and  possess  and  u 
belonging  to  the  plaintiff,  until  they  had  i 
offered  to  pay  a  just  compensation  therefor." 
tion  passed  the  court  embodying  the  views  < 
these  quotations,   and  judgment  was  entered 
company. 

The  legislature,  at  its  last  session,  provided 
railroads  taking  possession  before  making  co 
but  it  provided,  also,  for  the  ascertainment, 
final  distribution  of  an  indemnity  fund.     L.  181 

The  acts  under  which  the  defendant  justifies 
provisions  for  an  indemnity  fund,  and  leave  cc 
contingent  upon  the  defendant's  financial  sol 
that  failing,  the  land  owner  must,  to  rid  hims< 
poleR  and  wires,  have  the  vexation  and  expem 
suit. 

The  act  of  1853  (c.  471)  so  amended  the  h 
(c.  265)  as  to  resolve  any  doubts  that  might  be 
as  to  the  legislative  purpose.  The  act  of  1848 
ment  a  condition  subsequent,  and  did  not  prov 
from  which  to  compensate  the  land  owner, 
within  the  principle  of  Bloodgood's  case,  it  wi 
tutional.  Tlie  act  of  1853  amends  it.  The  rig 
upon  and  use  lands  is  declared  to  be  subject 
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ewner's  right  to  compensation,  and  either  party  is  author- 
lied  to  institute  the  proceedings. 

The  condition  is  contained  in  the  words,  ''  subject  to  the 
light  of  the  owner  or  owners  thereof,  to  full  compensation 
for  the  same."  L.  1868,  c.  471,  art.  2.  It  is  to  be  con- 
sfemed  as  follows  :  First,  it  is  a  condition  precedent ; 
seoond,  it  applies  to  the  public  roads,  streets  and  highways, 
and  also  to  any  other  land  which  the  company  is  author- 
iied  to  occupy. 

Other  reasons  for  this  construction  are,  that  since  no  pro- 
Tision  is  made  for  an  indemnity  fund,  the  law  must  else  be 
held  unconstitutional  under  Bloodgood's  case,  which  would 
work  great  injury  to  the  telegraph  companies,  and  by  it, 
private  rights  are  amply  protected,  as  they  must  be  under 
a  constitutional  government. 

My  conclusion  is,  that  the  defendant  must  make  pay- 
ment precede  appropriation,  and  it  is  reached  in  full  view 
of  all  the  consequences.  It  is  known  that  the  electric 
telegraph  is  the  channel  for  the  transaction  of  the  com- 
mercial business  of  the  world.  By  it  space  is  annihilated 
and  time  reduced,  modes  of  business  are  revolutionized  and 
simplified.  It  has  become  the  messenger  of  thought  and 
the  medium  of  communication.  It  has  interlinked  States 
and  nations ;  and  millions  of  capital  have  effected  its  con- 
Btmction  and  extension,  and  if  these  views  become  preva- 
lent they  may  be  embarrassing  to  these  large  and  useful 
companies. 

Yet  the  courts  cannot  turn  aside  nor  close  their  portals. 
Oonatitated  for  the  administration  of  justice  to  all  alike, 
before  them  individuals  and  corporations  are  all  equal. 
The  voice  of  the  weak  and  the  powerful  must  impress  the 
judicial  ear  the  same,  and  all  must  receive  even-handed 
Justice. 

The  plaintiff  must  have  judgment. 


Moo.— This  etm  it  dted  in  T^any  ▼.  U.  8.  lUuininaHng  Ob.,  pa$t. 
8m  InaZt  tiUas  ''Poles  in  Streets  :   Rights  of  Abutting  Owners/*  Emi- 
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John  P.  Womack  v.  Thb  W.  U.  Tkl,  Co. 

TexcLM  Supreme  Court,  December  16, 18&S. 

(58  Tex.  176.) 
Unbepbated  messaqb.—  Dbqeeb  of  cabb.—  Bubdbn  of  FBOOr. 


The  limitation  of  liability  of  a  telegraph  oompany  for  nnxepeated 
contained  in  the  usual  blank,  is  lawful  and  binding  upon  the  van  of  tte 
blank,  who  is  chargeable  with  knowledge  of  its  contents. 

A  mistake  in  a  single  letter  may  be  consistent  with  a  very  high  degree  of 
akill  and  care  on  the  part  of  the  company. 

Person  injured  bound  to  take  such  steps  as  he  can  to  diminish  loss. 

Action  for  damages.    The  facts  are  stated  in  the  ophikm. 
Appeal  by  the  plaintiff  from  a  judgment  in  tna  tzioiy 
awarding  as  damages  the  sum  paid  for  transmission. 


George  L.  Hill^  for  appellant. 
Twrner  &  Stuart^  for  appellee. 


Bonner,  Associate  Justice:  The  appellant,  John  F. 
Womack,  sued  the  defendant,  the  Western  Union  Tele- 
graph Company,  for  damages  for  the  failure  to  transmit  cor- 
rectly and  deliver  the  following  message  : 

«  Blank  No.  2. 

"THE  WESTERN  UNION  TELEGRAPH  COMPANY. 

**  All  messages  taken  by  this  company  subject  to  the  following  terms 
'  *  To  guard  against  mistakes  or  delays,  the  sender  of  a  message  should  order 
it  BBPBATED :  that  is,  telegraphed  back  to  the  originatiug  office  for  compari- 
son. For  this,  one-half  the  regular  rttte  is  charged  in  addition.  It  is  agreed 
between  the  sender  of  the  following  message  and  this  company,  that  said 
company  shaU  not  be  liable  for  mistakes  or  delays  in  the  transmission  or 
delivery,  or  for  non-delivery,  of  any  unbepbated  message,  whether  haiq[>en- 
ing  by  negligence  of  its  servants  or  otherwise,  beyond  the  amount  received 
for  sending  the  same ;  nor  for  mistakes  or  delays  in  the  transmission  or 
delivery,  or  for  non-delivery,  of  any  bepeatbd  message  beyond  fifty  times 
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the  sum  leoeiTed  for  aending  the  smme,  unless  specially  insured ;  nor  in  aaj 
CMS  for  delAjTS  arising  from  unavoidable  interruption  in  the  working  of 
its  lineB»  or  for  errors  in  cipher  or  obscure  messages.  And  this  companj 
it  hereby  made  the  agent  of  the  sender,  without  liability,  to  forward  any 
SMMage  over  ^e  lines  of  any  other  company,  when  necessary  to  recjoh  its 
dMtJpntion 

•*  OorrectnesB  in  the  transmission  of  messages  to  any  point  on  the  lines  of 
this  company  can  be  insured  by  contract  in  writing,  stating  agreed 
amount  of  risk,  and  payment  of  premium  thereon  at  the  following  rates, 
in.  addition  to  tiie  .usual  charge  for  repeated  messages,  viz. :  one  per  cent. 
for  any  distance  not  exceeding  1,000  miles,  and  two  per  cent,  for  any  greater 
iliitan*^  No  employee  of  the  company  is  authorized  to  vary  the  f  ore- 
jpniig. 

**  No  reqfKmsSbility  regarding  messages  attaches  to  this  company  until 
the  same  are  presented  and  accepted  at  one  of  its  transmitting  offices ; 
Midif  a  message  is  sent  to  such  office  by  one  of  the  company's  messengers, 
he  aoti  for  that  purpose  as  the  agent  of  the  sender. 

'Messages  will  be  delivered  free  within, the  established  free  delivery 
limits  of  the  terminal  office ;  for  delivery  at  a  greater  distance  a  special 
charge  will  be  made  to  cover  the  cost  of  such  delivery. 

**  The  company  will  not  be  liable  for  damages  in  any  case  where  the 
claim  la  not  presented  in  writing  within  sixty  days  after  sending  the 


*' A.  B.  Bbswxb,  Secretary,  Norvin  Green,  President, 


(( 


MABflHATiTi,  Texas,  Nov,  10, 1879. 
"Bend  the  following  message  subject  to  the  above  terms,  which  are 
agreed  to: 

''To  8.  IL  Bwenson,  Sonft  Co.,  80  Wall  Street,  New  York : 

*■  If  not  already,  close  up  my  Decembers.    Buy  four  hundred  May  de-'. 
llfvieai    Answer. 
«*  1%  paid,  tSL89.  John  F.  Womagk. 

«g^BBAD  THE  NonCE  AND  AQREEMENT  AT  THE  TOP." 


The  message  was  incorrectly  transmitted  in  this,  that  the 
letter  ^^d"was  added  to  the  word  ^' close,"  making  it 
dosed,  in  consequence  of  which  Womack  alleges  he  suffered 
damages.  He  paid  for  sending  it  to  New  York  city,  but 
failed  to  avail  himself  of  the  privilege  to  have  it  repeated. 
'He  testified  that  he  did  not  know  the  contents  of  the  printed 
pardon  of  the  blank  form  upon  which  the  message  was  sent, 
providing  for  repeating  it  to  prevent  mistakes ;  that  he 
had  never  read  the  same. 

The  message  was  correctly  sent  from  Marshall  to  GMves- 
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ton  ;  the  mistake  occurred  between  the  latter  place  and  St 
Louis,  but  from  what  cause  was  not  shown. 

Under  the  charge  of  the  court  the  jury  returned  a  verdict 
upon  which  judgment  was  rendered  in  favor  of  appellant 
Womack  for  the  sum  of  12.86,  the  amount  paid  for  send* 
ing  the  message,  ¥dth  interest,  from  which  judgment  this 
appeal  is  taken. 

The  assigned  errors  relate  to  the  following  proi>ositionB 
announced  in  the  charge  of  the  court : 

1.  That  Womack  must  be  charged  with  having  had  notim 
of  the  printed  conditions  upon  the  blank  upon  which  the 
message  was  written  and  to  have  assented  to  the  same. 

3.  That  the  mere  fact  that  the  message  received  at 
New  York  city  differed  from  that  sent  from  Marshall  was 
not  of  itself  evidence  of  negligence,  such  as  to  entitle  the 
plaintiff  to  recover,  this  being  a  charge  upon  the  weight  of 
evidence. 

3.  That  the  contract  in  regard  to  which  the  message  was 
sent,  being  one  pertaining  to  cotton  futures,  was  illegal  and 
void,  because  against  public  policy,  and  that  the  plaintiff 
was  under  no  legal  obligation  to  pay  the  loss.  This  chaige 
was  objected  to  on  the  ground  that  this  issue  was  an  imma- 
terial one  as  between  the  parties  to  the  suit. 

I.  In  the  case  of  the  Western  Union  Tel.  Co.  t. 
Andrew  NeiU,  57  Texas,  283,  some  of  the  ques- 
tions arising  in  this  case  were  very  carefully  consid- 
ered by  this  court  in  the  light  of  numerous  authori- 
ties. As  the  result  of  these  authorities,  it  was  there 
said  that  ''  it  may  now  be  considered  settled  law  that  tele- 
graph companies  can,  by  express  contract,  or  by  proper 
rules  and  regulations  contained  in  printed  notices  or  other- 
wise, and  brought  to  the  knowledge  of  those  with  whom 
they  deal,  under  such  circumstances  as  to  create  an  implied 
contract,  limit  their  liability  for  delays  and  errors  in  trans- 
mitting and  delivering  messages,  except  when  caused  by 
the  misconduct,  fraud  or  want  of  due  care  on  the  part  of  the 
company,  its  servants  or  agents." 


C-: 
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In  that  case  it  was  not  questioned  but  that  the  sender  of 
fhe  message  had  knowledge  of  the  contents  of  the  printed 
conditions  accompanying  it.  In  this,  as  before  stated,  Wo- 
mack  testified  that  he  did  not  know  their  contents,  and 
that  he  bad  never  read  them.  Upon  this  issue,  the  question 
arises  whether  his  failure  to  read  these  conditions  excuses 
him  from  being  held  as  charged  with  knowledge  of  their 
contents. 

The  sound  and  practical  rule  of  law  in  such  cases  is,  that 
in  the  absence  of  fraud  or  imposition,  a  party  to  a  contract, 
which  has  been  voluntarily  signed  and  executed  by  him, 
with  full  opportunity  for  information  as  to  its  contents, 
cannot  avoid  it  on  tiie  ground  of  his  own  negligence  or 
omission  to  read  it. 

The  precise  question  was  made  and  decided  in  Chrin- 
neU  T.  Tei.  Co.,  113  Mass.  301,  307,  the  regulations  in 
that  case  having  been  printed  in  very  small  type,  and  not 
having  been  read  or  made  known  to  the  plaintiff. 

Chief  Justice  Gray,  in  delivering  the  opinion  of  the 
court,  says  that  the  plaintiff's  omission  to  read  the  printed 
form  cannot  relieve  him  from  being  bound  by  his  signature. 

In  Tel.  Co.  v.  CareWj  16  Mich.  636,  the  message  was 
written  upon  one  of  the  printed  blanks  of  the  company, 
containing  certain  conditions,  but  which  the  plaintiff  had 
never  read ;  neither  had  his  attention  been  called  to  them. 

The  court  charged  the  jury  that  the  plaintiff  was  not 
bound  by  the  conditions  on  the  back  of  the  dispatch,  unless 
his  attention  was  called  to  them.  Chbistiangy,  J.,  de- 
livering the  opinion,  says:  ^'This  printed  matter  on  the 
face  of  the  jmper  could  hardly  escape  the  attention  of  any 
one  not  naturally  or  purposely  blind,  who  should  write  a 
message  upon  the  paper.  He  must  at  least  know  that 
there  is  some  printed  matter  on  the  face  of  the  paper,  and 
he  must  be  held  to  know  that  it  had  been  placed  there  for 
some  purpose  connected  ¥dth  the  message.  It  is,  therefore, 
no  excuse  for  him  to  say  that  he  did  not  read  the  printed 
matter  before  his  eyes.  It  was  gross  negligence  on  his  part 
if  he  did  not.    The  printed  blank,  before  the  message  was 
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written  npon  it,  was  a  general  proposition  to 
the  terms  and  condition  upon  which  messa 
sent. 

By  writing  the  message  under  it,  signing  i 
it  for  transmission,  the  plaintiff  below  accep 
sition,  and  it  became  a  contract  upon  tho 
conditions." 

In  support  of  the  proposition  above  ai 
make  the  following  additional  citation  of 
Bedpath  ▼.  TO.  Co.,  112  Mass.  73;  Oroi 
100  Mass.  607 ;  Hice  v.  DwigJU,  2  Cush.  (Ma< 

It  is  believed  that  a  majority,  if  not  all  the  c 
a  contrary  doctrine  has  been  held,  are  those 
conditions  were  annexed  to  some  instrument, 
lading,  ticket,  etc.,  |  signed  by  the  detendai 
where  the  plaintiff  was  sought  to  be  bound 
acceptance,  though  in  the  hurry  of  the  momec 
have  known  of  the  existence  even  of  the  cor 
not  in  a  case  like  the  present,  where  the  ins 
signed  by  the  plaintiff  himself. 

II.  Was  the  charge  of  the  court,  that  the  n 
the  message  was  received  and  delivered  in  Ne 
was  different  from  that  sent,  was  not  of  itself  si 
evidence  of  negligence  on  the  part  of  the  co 
entitle  plaintiff  to  recover  damages,  one  upon  t 
the  testimony  ? 

It  will  be  remembered  that  Womack  had  f  ail< 
with  the  regulation  of  the  company,  and  whi< 
part  of  their  contract,  that  to  avoid  mistakes, 
should  have  been  repeated.  That  such  a  regulati 
able  and  proper  has  been  frequently  decided,  anc 
held  by  this  court.  Td.  Co.  t.  jVeiK^  stipi 
authorities  there  cited ;  to  which  many  othe 
added,  including  Uatchpole  v.  Tel.  Co.y  deci 
Court  of  Aj)peals,  Tyler  term,  1882. 

These  decisions  are  based  upon  the  liability  o 
I)anies  to  mistakes  by  reason  of  the  compare 
and  novelty  of  the  business  in  which  they  are  e 
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of  the  hidden  and  uncontrollable  causes  which  may  prevent 
a  oonect  transmission  of  the  message.  Except,  therefore,  in 
cases  where  it  is  shown  by  direct  testimony,  or  by  the  facts 
and  circumstances  of  the  case,  that  the  mistake  or  omission 
hapx>ened,  not  from  such  cause,  but  by  reason  of  the  mis- 
oonduct,  fraud,  or  want  of  due  care  on  the  part  oi  the 
oompany,  its  servants  or  agents,  it  will  be  presumed  that  it 
oocorred  from  such  casualty  sought  thus  to  be  provided 
against,  and  the  stipulated  compensation  becomes  the 
measure  of  damages.  OrinneU  ▼•  Tel.  Co.,  113  Mass,  299, 
in  which  the  cases  of  Sweatland  v.  Tel.  Co.^  27  Iowa,  and 
TeU  Co.  T.  JSticfuMnan,  36  Ind.,  are  commented  upon. 

It  has  been  repeatedly  decided,  and  such  is  the  rule 
adopted  by  this  court,  that  the  mere  fact  that  there  may 
have  been  an  error  in  the  message  as  received  would  not  of 
itself  be  sufficient  proof  of  negligence  to  entitle  a  plaintiff  to 
recover,  as  the  error  may  reasonably  be  attributed  to  some 
other  cause.  Tel.  Co.  t.  2feUl,  stipra,  citing  authorities, 
to  which  withp  others,  may  be  added  that  of  Becker  ▼. 
2M.  Co.,  Supreme  Court  of  Nebraska,  January,  1881. 

Undei)  these  decisions,  that  such  testimony  of  itself  is 
not  fufficient  to  maintain  a  suit  for  damages  against  the 
company,  is  a  question  of  law  as  to  the  want  of  testimony, 
to  be  given  in  charge  by  the  court,  and  not  one  of  fact 
as  to  the  sufficiency  of  the  evidence,  to  be  weighed  by  the 
jury. 

As  a  verdict  for  damages  founded  upon  such  testimony 
alone  must  be  set  aside,  it  would  be  but  an  idle  ceremony  to 
BQbmit  it  to  the  jury  in  the  first  instance. 

It  is  not  intended,  however,  to  lay  it  down  as  an  arbi- 
trary rule,  that  in  no  case  would  the  mere  fact  of  itself  that 
the  message  as  delivered  at  the  place  of  destination  was 
different  from  that  ordered  to  be  sent,  would  not  authorize 
a  charge  upon  the  question  of  negligence.  There  might  be 
such  apparent  omissions  or  perversions  in  a  message  as  thus 
delivered,  from  the  one  ordered,  as  would  indicate  such 
fraud  or  gross  carelessness  as  would  require  that  the  ques- 
tioDt  as  one  of  fact,  should  be  submitted  to  the  jury. 
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But  this  strictness  should  not,  under  the  authorities,  be 
applied  in  a  case  like  the  present,  where  there  was  simidy  a 
mistake  in  one  letter,  and  which  might  be  consistent  wiQi  a 
very  high  degree  of  skill  and  care. 

The  facts  in  this  case  would  seem  also  to  admit  of  the 
application  of  the  salutary  principle  of  law  announced  in 
case  of  Tel.  Co.  t.  JSTelU,  supraj  that  the  plaintiff  should 
have  endeavored  to  have  averted  the  damages  which  may 
have  been  occasioned  by  the  mistake  in  the  message ;  that 
he  should  not  have  suffered  damages  to  have  accumulated 
which  he  might  reasonably  have  prevented.    The  testimony 
tends  to  prove  that  af  terward^  on  the  very  same  day  that 
his  dispatch  should  have  reached  Swenson,  Son  &  Co.,  that 
he  had  notice  that  his  December  futures  were  not  sold,  and 
yet  it  does  not  appear  that  he  had  his  message  then 
repeated,  or  took  other  steps  to  prevent  further  loss. 

Under  the  circumstances  of  the  case,  as  shown  by  the 
testimony,  we  are  of  opinion  that  the  plaintiff  was  not 
entitled  to  any  larger  judgment  than  that  obtained  by  him, 
and  that  the  first  and  second  assigned  errors  were  not  weU 
taken.      «**        *        ***** 

There  being  no  error  in  the  judgment  below,  the  same  is 

affirmed. 

Affirmed. 


NoTB,— This  case  is  cited  in  W.  U.  Tel,  Co.  v.  EdsaU^  post. 

See  Index,  titles  '*  Duty  to  Customers,''  "  Burden  of  Proof,'*  **  Contriba- 
tory  Negligence." 

See  notes  to  Bedpath  v.  W,  U.  Tel  Co.,  ante,  p.  40 ;  Grinneli  ▼.  W. 
U.  Tel.  Co.,  ante,  p.  70 ;  Tyler  v.  TT.  U.  Tel.  Co.,  ante,  p.  14,  and  Sprague 
V.  W.  U.  Tel.  Co.,  antey  p.  20L 
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The  Western    Union  Telegraph  Company  v.  Jos.  H. 

Brown. 

Texcu  Supreme  Court,  December  16^  1882. 
(58  Texas,  170.) 

NSGUaKNOB  OF  OPBaATOR.— EXBMPLABT  DAMAORB, 

A  telegraph  company  cannot  be  held  liable  in  exemplary  damages,  for 
negligent  failure  to  transmit  and  deliver  a  telegram,  in  absence  of  eri- 
denoe  that  it  was  negligent  in  selecting  competent  seryants  and  agents ; 
or  of  knowledge  of  the  facts  by  any  general  officer ;  or  of  approval  or 
adi^iiion  by  the  company  of  the  operator's  negligence. 

AonoN  for  damages.  The  facts  are  stated  in  the  opinion. 
Appeal  by  the  defendant. 

summons  &  Fields  for  appellant. 

Ball  &  McCart^  for  appellee. 

BoNNER,  Associate  Justice :  On  December  4,  1880,  the 
appellee  in  the  case,  Joseph  H.  Brown,  to  meet  and  protect 
his  acceptance  for  $i5, 679.03,  in  favor  of  Dymond  &  Gfardes, 
of  the  city  of  New  Orleans,  which  matured  on  the  sixth  of 
the  same  month,  procured  from  the  banking  house  of 
TIdball,  VanZandt  &  Co.,  of  Fort  Worth,  "telegraphic 
exchange  "  on  New  Orleans.  This  he  did  by  receiving  from 
TIdball,  Van  Zandt  &  Co.  the  following  message : 

"  Fort  Wobth,  Texas,  12—4,  1880. 
*'  To  Louisiana  National  Bank,  New  Orleans.  La.  : 
''Fkoleot  Joseph  H.  Brown's  note  to  Dymond  &  Gkurdes,  due 


'<  (Signed)  Tn>BALL,  Van  Zandt  &  Co.** 

On  the  same  day  appellee  Brown  caused  the  message  to 
be  dellTered  to  the  receiving  clerk  of  the  appellant,  the 


482  AMERICAN  ELECTRICAL  CASES.       [yol.1 

The  Wwtam  Unioo  Telegraph  Oompany  ▼.  Joe.  H.  Browa 

Western  Union  Telegraph  Company,  at  its  office  in  Fort 
Worth ;  and,  to  procure  its  safe  and  correct  transmiaatoi, 
he  caused  to  be  paid  to  said  clerk,  not  only  the  prios 
demanded  to  send  the  message  to  New  Orleans,  but  alio 
that  demanded  to  have  it  repeated,  as  required  by  the  mla 
and  regulations  of  the  company.    The  clerk  was  aware  d 
the  importance  of  the  message,  and  promised  to  have  tiie 
same  promptly  forwarded. 

It  was  shown  that  the  usual  time  required  to  send  a  mes* 
sage  from  Fort  Worth  to  New  Orleans  was  about  two  houn. 

It  never  in  fact  reached  New  Orleans,  and  in  consequraes 
the  demand  of  Dymond  &  Gkurdes  against  Brown  was  duly 
{irotested,  by  reason  of  which  Brown  claims  that  he  has  been 
damaged,  and  for  which  this  suit  is  brought  The  only 
testimony  bearing  upon  the  question  of  the  failure  to 
receive  the  message  in  New  Orleans  was,  that  the  manage 
and  chief  operator  of  the  company  at  Fort  Worth,  some 
days  afterwards,  upon  inquiry,  informed  the  clerk  of 
Brown  that  he  could  not  trace  it  further  than  to  Dallas,  in 
the  adjoining  county.  It  does  not  appear  when  the  message 
was  sent  from  the  office  at  Fort  Worth,  or  why,  as  it  was 
not  repeated  within  a  reasonable  time  to  Fort  Worth, 
inquiry  was  not  made  in  regard  to  it.  Further  than  this, 
there  is  no  testimony  tending  to  prove  that  the  defendant 
company  was  negligent  in  selecting  competent  servants  and 
agents  in  the  first  instance ;  or  that  knowledge  of  the  above 
facts  was  brought  home  to  any  general  officer  representing 
the  company  in  its  corporate  capacity ;  or  that  after  such 
knowledge,  it  approved  or  adopted  the  negligence  of  the 
operator. 

The  court  below,  in  the  general  charge,  instructed  the  jury 
both  upon  the  issues  of  actual  and  exemplary  damages,  and 
upon  the  latter  issue  refused  certain  instructions  asked  by 
the  company.  The  jury  returned  a  verdict  for  the  plaintiff 
for  $4.60  actual  damages  and  $6,000  exemplary  damages. 
From  the  judgment  rendered  on  this  verdict,  this  appeal  is 
prosecuted. 
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Th0ie  are  fifteen  assigned  errors.  Those  relied  on  relate 
to  fhe  question  of  exemplary  damages. 

The  delivery  of  the  message  to  the  agent  of  the  company 
and  his  receipt  of  the  same,  and  of  the  price  charged  for 
transmitting  it,  constituted  a  contraot  between  Tidball, 
Tan  Zandt  &  Co.,  for  the  use  of  plaintiff  Brown,  and  the 
defendant  company.  The  message  was  one  which,  by  the 
terms  of  this  contract,  was  required  to  be  repeated  to  the 
office  at  Fort  Worth,  and  as  iD  was  not  heard  from  there 
within  a  reasonable  time,  due  diligence  on  the  part  of  the 
oi>6rator  required  that  it  should  have  been  inquired  after, 
and,  if  necessary,  that  it  should  have  been  repeated  from 
that  office.  The  failure  to  do  this,  without  any  excuse 
therefor,  is  such  evidence  of  want  of  due  care  as  would 
anbject  the  company  to  such  actual  damages  as  the  testi- 
m<my  may  show  that  Brown  legally  sustained  in  conse- 
qnence  thereof. 

In  such  cases,  as  intimated,  though  not  decided,  in 
Wesiem  Union  JMegraph  Co.  t.  Andrew  JfetU,  57  Tex. 
983 ;  the  measure  of  damages  would  not  necessarily  be  con- 
fined to  the  stipulated  damages  stated  in  the  printed  con- 
ditiona  upon  the  blank  forms  of  the  company,  providing  for 
a  repeated  message,  but  would  extend  to  the  legal  injury, 
if  any,  sustained  by  the  failure  to  send  the  message,  and 
which,  in  a  proper  case,  would  embrace  the  injury  to  the 
credit  and  standing  of  the  plaintiff  as  a  merchant. 

The  court,  after  instructing  the  jury  as  to  actual  damages, 
proceeds :  '^  And  if  you  further  find  that  defendant  failed 
to  transmit  and  deliver  said  message,  and  that  defendant, 
to  wit,  said  telegraph  company,  in  the  said  failure  was 
goilty  of  such  gross  negligence  and  conscious  indifference  to 
the  rights  of  the  plaintiff  as  show  a  willful  intention  to  injure 
the  plaintiff,  then  in  case  you  so  conclude  and  find,  it  will  be 
your  duty  not  only  to  return  a  verdict  for  the  amount  of  actual 
damages,  if  any,  sustained  by  him,  but  you  will,  in  addition 
tiiereto,  allow  the  plaintiff  such  punitory  or  exemplary 
damages  as  to  you  may  seem  right  and  proper,  under  all  the 
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jhcts  and  circnmstances  in  evidence  before 
exceed  $10,000.00." 

Among  other  special  charges,  the  following 
the  company  and  refused :  ^'  Yon  are  fort, 
that  there  was  no  evidence  of  malice,  ill-fee 
tional  wrong  done  by  defendant  to  plaintiff ;  i 
damages  in  this  case  is  the  actual  damages 
plaintiff;  that  is,  the  amount  of  actual  Ic 
sustained  by  plaintiff,  directly  traceable  to  th( 
him  by  defendant" 

It  is  now  the  settled  law  of  this  State,  tb 
corporation  liable  for  exemplary  damages, 
malice,  gross  negligence  or  oppression,"  which 
hse  and  justify  the  same,  must  have  been  comi 
corporation  itself,  or  some  superior  officer  r&pn 
its  corporate  capacity ;  or  if  committed  by  a 
servant  or  agent,  the  act  must  have  been  eithc 
authorized,  or  subsequently  ratified  or  appr 
company  or  such  superior  officer  after  know 
facts.  In  other  words,  the  same  rules  in  re; 
damages,  which  apply  to  private  individuals  < 
their  servants  or  agents  in  the  relation  of  mat 
vant  or  principal  and  agent,  apply  also  to  < 
Hays  v.  B.  JR.  Co,,  46  Tex.  272 ;  Wallace  v. 
Tex.  37  ;  Willis  &  Bro.  v.  McNeill^  decided  at 
term. 

This  rule  is  sustained  by  the  great  weight  c 
and  no  other  consistent  with  principle  and  ju 
adopted.  In  the  leading  case  of  Hays  v.  It. 
said  that  corporations  as  well  as  individuals 
punishment.  But  no  more  liian  individuals  ar 
punished  for  the  malicious  acts  of  their  agents 
ous  that  no  distinction  can  be  made  as  tot 
whether  the  master  be  a  natural  or  an  artificial 

In  Wallace  v.  Firtbcrg,  46  Tex.  37,  Robei 
speaking  of  the  true  character  of  damages, 
exemplary,  says  that  they  should  be  presentee 
and  distinct  causes  of   action  or  cross-actio] 


TEXAS,  1882.  466 


The  Western  Union  Telegraph  Ck)mpany  t.  Jos.  H.  Brown. 


K 


<  averments  respectiyely  appropriate  to  each  remedy,  which 
i  are  essentially  different  in  the  facts  necessary  to  be  averred. 
^      He  farther  says  that  ^'if  the  agent  who  makes  the  affi- 
davit (for  attachment)  and  bond  acted  maliciously  in  doing 
■  it,  lie  is  res{)onsible  ;  but  his  malice  would  not  be  imputed  by 
presumption  to  his  principal,  while  his  bad  judgment  in 
wrongfully  suing  out  the  writ  would  be." 

This  principle  has  been  repeatedly  applied  both  to  indi- 
viduals and  corporations.  Exemplary  damages  being  given 
|yy  way  of  punishment  under  our  decisions,  and  being 
necessarily  penal  in  their  character,  the  motive  which 
authorized  their  infliction,  as  said  in  the  above  case,  will 
not  be  imputed  by  presumption  to  the  principal  when  the 
act  is  committed  by  an  agent  or  servant.  In  such  cases 
it  must  be  shown  by  direct  testimony  on  behalf  of  the 
plaintiff,  or  as  the  reasonable  and  probable  deduction  from 
fhe  evidence,  either  that  the  principal  authorized  or  ratified 
the  act. 

In  Turner  v.  -B.  -B.  Co.,  84  Cal.  600,  where  the  company 
was  sought  to  be  made  liable  for  an  act  of  its  servant,  it 
was  said  that  ''to  render  the  defendant  liable  for  punitive 
damages,  it  was  incumbent  on  the  plaintiff  to  show  that  the 
act  complained  of  was  done  with  the  authority,  either 
express  or  implied,  of  the  defendant,  or  was  subsequently 
adopted  by  the  company." 

In  the  case  under  consideration,  the  record  fails  to  show 
either  such  express  or  implied  authority,  or  such  subse- 
quent adoption  or  approval  by  the  company  of  the  negli- 
gence of  the  agent.  It  also  fails  to  show,  by  any  sufficient 
evidence,  either  that  the  company  was  in  the  first  instance 
negligent  in  the  selection  of  its  servants,  or  that  after 
knowledge  of  the  facts,  they  ratified  or  approved  the  negli- 
gent act  complained  of.  In  our  opinion  the  evidence  did 
not  authorize  the  learned  judge  presiding  below  even  to 
submit  the  issue  of  exemplary  damages  to  the  jury. 

This  dispenses  with  the  consideration  of  the  question 
whether  the  verdict  on  this  branch  of  the  case  was  exces- 
sive. 

Vol.  1—29. 
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For  the  above  error  the  judgment  below  is  reversed  aad 
the  cause  remanded. 

Reversed  and  remanded. 


Nora.— See  Indez»  title  "Damages.'' 
See  next  case. 


Belianoe  Litmbeb  Go.  v.  The  Western  Uniok  Txu- 

GRAPH  Company. 

Texas  Supreme  Ckmri,  January  26^  189$. 

(68  Tex.  894.) 

NKGLIOBNai  OF  OPERATOR.— EXEMPLABT  DAMAOSS. 

A  telegpraph  company  cannot  be  held  liable  in  exemplary  damages  for 
negligent  failure  to  transmit  and  deliver  a  telegram,  in  absence  of  evi- 
dence that  it  was  negligent  in  selecting  competent  servants  and  agenfei ; 
or  of  knowledge  of  the  facts  by  any  general  officer ;  or  of  apinoral 
or  of  adoption  by  the  company  of  the  operator's  negligence. 

Action  for  damages.  The  facts  are  stated  in  the  opinion. 
Appeal  by  the  defendant. 

Tom  J.  Russell^  for  plaintiffs  in  error. 

Charles  Stewart^  for  defendant  in  error. 

West,  Associate  Justice :  This  was  an  action  for  dam- 
ages by  plaintiffs  in  error  against  the  defendant  in  error, 
based  upon  a  failure^of  the  defendant  in  error  to  perform 
its  contract  and  agreement  to  deliver  to  the  plaintiffs  in 
error  two  telegraphic  messages,  sent  to  them  from  Galves- 
ton by  one  Watson,  who  was  connected  with  the  hardware 
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and  iron  house  of  J.  S.  Brown  &  Co.  The  plaintiffs  in 
error  set  up  the  fact  of  the  delivery  of  the  two  messages  by 
Watson  to  defendant  in  error,  and  the  payment  by  him  of 
the  charges  for  transmission,  their  receipt  of  them,  and 
their  failure  to  transmit  and  deliver  them. 

They  allege  the  amount  of  damages  sustained  by  them 
growing  out  of  the  failure  of  defendants  to  comply  with 
their  contract  to  deliver  the  two  messages  set  out  in  the 
pleadings.    These  are  composed  of  two  items  resulting  from 
tlus  failure  on  the  part  of  defendant.    The  first,  the  actual 
fxpense  and  cost  which  resulted  to  them  from  the  failure  of 
the  defendant  to  transmit  the  two  messages,  this  failure 
in?olving  an  unnecessary  delay  of  many  days,  at  an  ex- 
pense to  them  for  hire  of  hands,  etc.,  amounting  to  about 
seyenteen  dollars  ($17)  per  day.     They  also  alleged  that 
they  then  had  about  one  hundred  and  twenty  thousand 
(120,000)  feet  of  pine  logs  on  hand  that  they  could  have 
sawed  at  once  but  for  the  failure  of  defendant,  and  made 
on  it,  at  the  then  price  of  lumber,  two  hundred  and  forty 
dollars  ($240),  and  they  allege  this  also  as  an  item  of 
damage. 

The  defendant  filed  a  general  demurrer,  and  also  spec- 
ill  exceptions  to  the  plaintiffs'  petition.  One  of  these  excep- 
tions was  directed  against  this  last  allegation  of  damages, 
embracing  the  loss  of  future  profits,  and  this  was  sustained 
by  the  District  Court. 

On  the  trial  the  plaintiffs  offered  the  evidence  of  Wat- 
son, the  sender  of  the  two  telegraphic  dispatches  set  out  in 
the  pleadings,  and  on  which  the  plaintiffs'  action  was  based, 
for  the  purpose  of  proving,  among  other  things,  the  contents 
of  the  two  telegrams  that  were  thus  made  the  basis  of  the 
suit.  To  this  evidence  it  was  objected  that  the  original 
telegmns  were  the  best  evidence  of  their  contents,  and  that 
the  plaintiffs  having  failed  to  give  the  defendant  notice  to 
produce  them,  secondary  evidence  of  their  contents  was  not 
admissible.  This  objection  was  sustained,  the  evidence 
excluded,  and  the  jury  directed  to  find  a  verdict  for  the 
defendant.    The  case  is  brought  here  on  a  wiit  of  error, 
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and  the  ruling  of  the  conit  on  the  defendant*: 
tion  to  the  petition,  so  far  aa  it  sooght  a  leooT 
of  the  proejiectiTe  profits  to  arise  from  the  nu 
sale  of  the  one  hundred  and  twenty  thousand 
of  lumber  that  they  could  have  manufactured 
logs  on  hand,  is  assigned  as  error.  The  exdi 
son's  evidence  is  also  assigned  as  error.  Oth< 
also  assigned,  which,  in  the  view  we  have  take 
need  not  be  noticed. 

The  evidence  offered  as  to  the  contents  of 
which  were  set  out  in  the  pleadings,  and  mac 
the  plaintiffs'  right  to  recover,  was  excluded 
because  it  was  secondary  in  its  character,  and 
produce  the  original  telegrams  had  been  give 
edly  the  best  evidence  of  the  coutents  of  a  w 
ment  consists  in  the  actual  production  of  th 
itself,  and  the  general  rule  is,  that  secondar 
its  coutents  cannot  be  admitted  until  the  non-i 
the   original    has   been    satisfactorily    accou: 
Starkie  on  Evidence,  marg.  pp.  368,  369.   Also, 
rule,  notice  to  produce  must  be  given  to  the  ] 
the  written  instrument  in  his  possession,  bef o 
evidence  can  be  resorted  to.   There  are,  howevei 
nized  exceptions  to  this  rule,   and  notice  t< 
always  dispensed  with,  and  secondary  evidei 
when  from  the  very  nature  and  character  of 
party  must  know  that  he  is  charged  with  the  ; 
fhe  instrument.     1  Starkie  on  Evidence,  marg 
such  a  case  the  reason  for  giving  notice  and  1 
for  giving  it  cease.     In  this  case  the  suit  is  b 
telegrams  alleged  by  the  pleadings  to  have  be 
the  possession  of  the  defendant  by  the  witne 
their  non-delivery    in  accordance  with    their 
deliver  is  made  the  foundation  of  the  suit, 
cause  of  action  is  bottomed  upon  the  fact  t 
written  instruments  under  consideration  paw 
possession  of  defendant  under  a  contract  on  t 
transmit  the  contents  to  plaintiffs,  and  that  tt 
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fheir  contract,  kept  the  written  instruments  in  their 
Ion,  and  in  yiolation  of  their  duty  withheld  their 
LtentB  from  the  plaintiffs. 

In  the  last  edition  of  his  work  on  eyidence,  Mr.  Wharton 

**  Notice  to  produce  is  not  necessary  in  respect  to  a 

lament  described  in  the  pleadings  as  that  on  which  the 

[wiit  is  brought;  nor  when  from  any  reason  connected  with 

r^e  form  of  the  suit,  the  party  is  bound  to  know  that  he  is 

,  «]iaiged  with  the  possession  of  the  document,  and  will  be 

nqnired  to  bring  it  in  court" 

There  is  no  doubt  that  the  general  rule  above  cited  as  to 
the  production  of  original  written  instruments  applies 
to  contracts  by  telegram.  The  original  message  is  the 
primary  evidence,  and  when  it  is  not  set  forth  fully  in  the 
pleadings,  or  made  the  foundation  of  the  cause  of  action, 
as  in  this  case,  it  must  be  produced  or  its  existence  and 
loss  accounted  for  before  secondary  evidence  can  be  used. 
Whart.  Ev.  2nd  ed.,  sec.  76;  Whart.  Ev.  vol.  I,  2nd  ed., 
sec.  1128. 

We  have  examined  the  subject  with  the  assistance  of  such 
aathorities  as  are  accessible  to  us,  and  have  found  but  one 
case  in  which  the  action  was  based  on  the  telegrams  where 
fhe  original  telegrams  were  required  to  be  produced.  In 
that  case  (  West.  Union  TeL  Co.  w.  Hopkins,  49  Ind.  227) 
the  point  does  not  seem  to  have  been  pressed  in  the  argu- 
ment by  counsel,  or  to  have  been  much  considered  by  the 
oonrt^  nor  do  the  authorities  cited  in  support  of  the  position 
sustain  the  view  taken. 

We  are  also  the  less  inclined  to  follow  the  rule  there  laid 
down,  for  the  further  reason  that  our  own  courts  appear  to 
have  adopted  a  different  and  better  rule  in  cases  where  the 
written  instrument  is  set  out  in  the  pleadings  and  made  the 
basis  of  the  suit. 

In  Hamilton  v.  JRice^  15  Tex.  885,  a  similar  question 
arose  as  to  the  introduction  of  secondary  evidence  to  estab- 
lish the  contents  of  certain  field  notes  of  a  survey  which, 
from  the  pleadings,  appeared  to  be  in  the  possession  of  one 
of  the  x>arties  to  the  suit.    On  this  point  Judge  Wheeler 
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remarks :  ^^  But  whether  it  was  merely  notice 
any  notice  was  given,  is  immaterial,  for  the  res 
case  is  clearly  within  an  exception  to  the  role  wl 
notice  to  the  party  in  possession  of  the  origimi 
to  produce  it  before  secondary  evidence  will  b 
prove  its  contents ;  and  no  notice  to  produce  th( 
was  necessary.  The  answer  of  the  defendant 
plaintiff  with  the  possession  of  the  original  fiel< 
he  was  thereby  fully  apprised  and  the  def enda 
proving  their  contents  to  make  out  his  case,  j 
is,  that  where,  from  the  nature  of  the  action,  tl 
notice  that  his  adversary  intends  to  charge  h: 
possession  of  an  instrument,  notice  to  produce  ii 
sary  ;  and  this  is  an  exception  to  the  general 
established  as  the  rule  itself.    1  Greenl.  Ev.,  se 

In  Dean  v.  Border^  16  Tex.  299,  the  same  lea 
in  speaking  of  the  exceptions  to  the  rule  of  givi 
produce,  mentions  as  the  third  exception  to  the 
lowing:  ''And  thirdly,  where,  from  the  nal 
action  or  pleading,  the  party  has  notice  that 
sary  intends  to  charge  him  with  the  possess 
instrnment." 

Under  the  circumstances  of  this  case,  as  d 
the  pleadings,  the  secondary  evidence  offered 
tents  of  the  telegram  should  have  been  permitt< 
the  jury. 

The  exception  to  the  plaintiffs'  claim  foi 
based  on  the  prospective  and  speculative  profi 
result  to  them  from  the  sale  of  the  boards  \ 
to  be  manufactured  from  the  one  hundred  a 
thousand  (120,000)  feet  of  unsawed  logs  then  on 
proper. 

The  claim  should  be  confined  to  the  actua 
sustained. 

The  judgment  is  reversed  and  the  cause  remanc 

Reoersed  and  re. 


NoTTE. —  See  Index,  title  **  Damages." 
See  last  preceding  case. 
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A.  HL  PuGH  V.  The  City  and    Sububban  Tblephonb 

Association. 

HamiUon  Oo.  (Ohio)  DisMet  Court,  Febntary,  1883. 
(9  Cin.  Law  BoUetin,  104.) 

IMFBOFEB  LANOUAOB  OYER  TELEPHONE. 

Heldy  that  a  condition  in  the  contract  of  a  telephone  oompanj  with  iti 
patrons,  forbidding  the  use  of  profane  and  indecent  language^over  the 
telephone,  was  reasonable,  and  properly  enforced  l^  refusing  further 
service  in  case  of  refusal  of  the  patron  to  observe  it 

PBTiTioir  in  error  to  the  Superior  Court. 

H.  A.  MorriU  and  WiUiam  Disney ^  for  plaintiff. 

Perry  &  Jenney  and  Ooss  &  PecJc^  for  Telephone  Co. 

MoosB,  J. :  This  action  was  brought  in  the  court  below, 
by  the  plaintiff  in  error,  to  enjoin  the  defendant  from 
removing  a  telephone  from  the  office  of  the  plaintiff,  and, 
upon  final  hearing,  the  court  ordered  the  dismissal  of  the 
plaintiff's  petition. 

The  petition  filed  in  the  court  below,  in  substance,  alleges 
that  the  defendant.  The  City  and  Suburban  Telephone 
Association,  is  a  corporation  organized  under  the  laws  of 
the  State  of  Ohio,  for  the  purpose  of  constructing,  main- 
taining and  operating  a  system  of  telephonic  communica- 
tion in  the  city  of  Cincinnati  and  its  telephonic  approaches; 
that  in  March,  1880,  the  plaintiff,  at  the  solicitation  of  the 
defendant,  agreed  to  take  and  use  one  of  the  defendant's 
telephones,  having  connection  and  communication  with  its 
telegraph  wires  and  such  other  telephones  as  defendant 
might  place  in  the  office,  residence  and  place  of  business  of 
other  patrons  of  said  system ;  that  plaintiff,  as  a  compen- 
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sation  therefor,  agreed  to  pay  the  defendant  $76  per  annua 
in  quarterly  installments,  in  advance;  that  the  plaintifi 
X»id  all  the  installments,  including  the  one  for  the  quarter 
ending  May  Slst,  1882,  and  that,  on  Saturday,  April  Ist^ 
1882,  the  defendant,  arbitrarily,  illegally  and  without  cause, 
deprived  the  plaintiff  of  the  use  and  enjoyment  of  such  tde- 
phonic  communication,  and  therefore  the  plaintiff  prays  for 
an  injunction  to  restrain  the  defendant  from  interfering 
with  the  plaintiff's  telephonic  communication,  and  that  a 
mandatory  injunction  be  granted  requiring  the  defendant  to 
restore  and  maintain  such  telephonic  communication.    The 
defendant,  by  its  answer,  admits  all  the  allegations  of  fact 
therein  recited,  except  the  allegation  as  to  the  act  of  the 
defendant  being  arbitrary,  illegal  and  without  cause ;  and  • 
the  defendant,  by  way  of  justification  of  the  act  complained 
of  by  the  plaintiff,  sets  forth  two  separate  contracts  in 
writing  made  by  A.  H.  Pugh,  one  of  date  September,  1879, 
and  the  other    of  date   September,   1880,  subsequent  to 
the  date  of  plaintiff's  contract.    The  answer  also  sets  forth, 
in  printed  form,  the  contract  wnich  the  defendant  alleges  is 
the  form  adopted  by  the  defendant  on  July  1st,  1880,  for  all 
subsequent  contracts.    By  the  terms  of  the  second  form  of 
contract  the  defendant  assumes  and  reserves  to  itself  the 
power  and  right  to  withdraw  the  use  of  the  telephone  from 
any  of  its  patrons,  at  its  own  option  and  its  discretion,  if 
used  for  the  transmission  of  profane  and  improper  language. 
By  the  terms  of  the  form  adopted  July  1st,  1881,  the  defend- 
ant dictates  it  as  one  of  the  conditions  that  the  subscriber 
will  not  permit  the  use  of  the  telephone  for  any  profane, 
indecent  or  rude  language,  and  the  subscriber  is  required  to 
covenant  and  therein  agree  that,  on  the  violation  of,  or  a  fail- 
ure to  perform,  any  of  the  above  conditions,  the  agreement 
shall,  at  the  option  of  the  association,  be  terminated,  and  the 
association  may,  by  itself,  or  agents,  enter  upon  the  prem- 
ises where  the  said  telephone  may  be  and  remove  the  same 
and  the  fixtures  connected  therewith,  and  the  subscriber 
shall  have  no  claim  for  repayment  of  any  money  which 
may  have  been  paid  for  rent  or  otherwise.    The  answer  fur- 
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flier  proceeds  to  justify  by  making  certain  charges  against 
Mr.  Pngb)  and  closes  by  alleging  that,  at  the  time  of  the 
^grievances  complained  of,  the  defendant  used  the  telephone 
for  fhe  transmission  of  improper  language,  and  it  was  an 
offense  so  gross  as,  in  the  judgment  of  the  chief  operator,  to 
require  him  to  exclude  further  communication. 

To  the  action  of  the  court  below  in  dismissing  the  plaint- 
iff's i>etition  an  exception  was  taken,  which  is  now  the 
lloandation  of  the  petition  in  error. 

The  record  presented  shows  A.  H.  Pugh  to  be  the  real 
party  in  interest,  and  that,  on  the  1st  day  of  September, 
1880,  he  entered  into  a  contract  with  the  City  and  Suburban 
Telephone  Association,  as  set  forth  in  a  form  of  contract, 
attached  to  the  pleadings,  and  by  which,  in  consideration 
of  a  certain  sum  of  money  to  be  paid  quarterly,  the  associ- 
ation agreed  to,  and  did,  place  in  the  office  of  the  plaintiff, 
on  Walnut  street,  in  the  city  of  Cincinnati,  and  at  his  resi- 
dence, on  Mount  Auburn,  in  this  city,  the  necessary  instru- 
ments and  wires  to  connect  with  the  telephone  exchange,  to 
remain  for  the  term  of  one  year,  and  thereafter  subject  to 
one  month's  notice  to  quit.  Attached  to  the  papers,  signed 
and  referred  to  by  it,  are  the  terms  and  conditions,  as  part 
of  the  contract  between  the  association  and  the  plaintiff. 
The  particular  clause  of  the  contract  to  which  we  desire  to 
refer  is  in  the  following  words  :  ^^  The  use  of  an  instrument 
famished  under  this  contract  for  the  transmission  of  profane 
or  improper  language  will  be  held  as  sufficient  cause  for  the 
•aid  association  to  cancel  this  contract  and  for  the  imme- 
diate removal  of  the  instrument  leased  thereunder."  On 
April  Ist,  1882,  the  plaintiff,  wishing  to  communicate  with 
a  business  house  in  the  city,  placed  himself  at  the  instru- 
ment in  his  office,  and  gave  the  usnal  signal  to  the  exchange 
and  asked  to  be  put  in  communication  with  a  certain  person. 
The  operator  at  the  exchange  gave  some  reply  which  exas- 
perated the  plaintiff,  who  then  said  to  the  operator,  ^^If  you 
eumot  get  the  party  I  want,  you  can  shut  up  your  damned 
old  telephone,"  and  it  did  ^'  shut  up,"  and  has  so  remained, 
except  when  opened,  a  short  time  afterwards,  by  the  super- 
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intendent  of  the  line,  for  the  purpose  of  coi 
with  Mr.  Pngh. 

The  plaintiff  complains  of  the  defendant 
paid  in  advance  for  the  use  of  the  line,  he  is  e 
service ;  that  the  refusal  to  continue  the  use 
destroys  his  vested  rights,  and  is  practically  ; 
tion  without  a  hearing.    The  telephone  assoc 
upon  the  contract  and  its  restriction  against  tl 
proper  or  profane  language,  as  well  as  their  r: 
rules  and  regulations  for  the  proper  conduct  of 
and  the  right  under  the  necessities  of  the  cas 
them  without  a  hearing.     In  the  case  at  bar,  i 
it  does,  the  power  of  the  association  to  deprive 
of  the  use  of  the  telephone,  it  is  proper  to  a 
position  of  the  defendant  under  the  law.    The 
ence  of  the  association  can  not  be  questiom 
adjudication  {State  ex  vdL.  v.  TelepJione  Co.,  3 
this  association  must  be  classed  with  telegraph 
under  the  statutes  of  this  State.     Section  46  c 
1862,  found  in  Swan  &  Critchfleld,  page  298, 
8471  of  the  Revised  Statutes,  which  provide 
phone  companies  shall  have  the  same  power  an 
to  the  same  obligations  as  are  prescribed  for  mj 
graph  companies,  is  sufficient  autliority  for  an 
of  this  character  to  enter  upon  and  prosecute  : 
and  be  recognized  as  a  legal  organization. 

For  the  purpose  of  this  inquiry,  we  direct  t 
that  part  of  section  46  of  the  act  of  1852  whi( 
that  the  telegraph  companies  may,  from  time  to 
such  regulations  and  by-laws  for  the  managen 
business  of  the  company  as  they  may  see  pi 
particular  clause  referred  to  in  the  contract  ii 
from  which  it  would  appear  that  the  whole  matt 
use  of  profane  or  improper  language  and  the  m 
resorted  to  for  its  prevention  would  rest  in  cont] 
rule  or  regulation  would  be  unnecessary.    If 
stipulation  in  the  contract  and  it  is  one  against  i 
defect,  or  omission  of  duty  or  management  upoi 
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of  the  corporation  or  its  agents,  cases  may  arise  where  the 
validity  of  a  role  would  be  a  question  of  law ;  but  if  it  is 
a  case  of  the  violation  of  a  rule  or  regulation,  and  the  same 
is  not  in  violation  of  the  statute  or  common  law,  it  is  a 
question  whether  the  facts  justify  an  enforcement  of  the 
role.  In  some  respects,  the  statute  fails  to  point  out  defi- 
nitely the  resx>onsibility  and  powers  of  a  telephone  company 
upon  contract  to  be  made  in  the  future  with  its  patrons  or 
subscribers ;  but,  when  we  consider  the  business  for  which 
the  association  was  organized,  its  rights  and  duties,  in  a 
oertain  sense,  may  be  compared  to  those  of  a  common 
carrier,  and  whenever  the  exercise  of  an  authority  under 
its  rules  and  regulations  is  assumed,  it  may  be  said  that  it 
is  not  by  the  mere  incident  of  having  authority  to  make 
certain  regulations  that  a  telephone  company  refuses  to 
carry  out  a  contract  for  service  upon  a  violation  of  one  of 
its  rules,  but  by  the  implied  power  to  make  and  enforce 
reasonable  rules  and  regulations,  such  as  the  courts  have 
so  often  recognized  in  the  case  of  common  carriers,  in  pro- 
viding for  the  comfort  and  convenience  of  passengers,  and 
the  employment  of  agencies,  consistent  with  the  welfare  of 
the  community. 

In  the  case  of  the  Western  Union  Telegraph  Company 
V.  OareWj  16  Mich.  635,  we  find  a  principle  of  law  recog- 
nized and  announced,  and  one  which  we  feel  boand  to 
approve.  It  is  this :  ^^  Impartiality  and  good  faith  are  the 
chief,  if  not  the  only,  obligations  required  by  the  statute,  so 
far  as  relates  to  the  question  here  involved."  The  question 
in  that  case  was  as  to  the  reasonableness  of  certain  rules  or 
regulations  made  by  a  telegraph  company  in  the  trans- 
mission of  messages.  The  court  goes  on  to  say  :  ^^  Beyond 
these  statute  requirements,  their  obligations  must  be  fixed 
by  considerations  growing  out  of  the  nature  of  the  business 
in  which  they  are  engaged,  the  character  of  the  particular 
transactions  which  may  arise  in  the  course  of  their  busi- 
ness, and  the  application  of  the  principles  of  justice  and 
public  policy  recognized  alike  by  common  sense  and  the 
common  law."    In  the  light  of  this  announcement,  a  person 
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dealing  with  a  corporation  of  this  character  should  know 
that  it  is  charged  with  a  public  duty,  and,  if  the  legislatoie 
has  omitted  to  define  in  exact  terms  this  duty,  the  pnl^ 
welfare  demands  that  the  business  shall  be  so  conducted  as 
to  observe  the  rights  of  others,  and  enforce  rules  and  regu- 
lations suitable  to  the  habits  of  mankind.    This  view,  we 
think,  is  in  harmony  with  the  principle  referred  to  in  the 
well  known  legal  maxim,  that  ^^no  man  should  be  con- 
demned unheard,"  unless  the  legislature  has  expressly  or 
impliedly  given  an  authority  to  act  without  that  necessary 
preliminary.    Broom's  Le^  Maxims,  p.  88.    The  statate 
having  authorized  the  telephone  association  to  nmke  rea- 
sonable rules  aud  regulations  in  reference  to  the  conduct  of 
their  business,  as  well  as  for  the  protection  of  the  public 
welfare,  the  nature  of  its  engagements  and  the  publicity  of 
its  operations  justifies  the  adoption  of  the  most  expeditious 
and  summary  method  of  suppressing  violent  and  offensive 
intrusions.    There  are  very  strong  reasons  for  refusing  to 
deal  with  a  person  who  intrusively  continues  and  insists 
upon  his  right  to  continue  a  course  of    conduct  highly 
vexatious  and  annoying  to  those  directly  interested  and 
contrary  to  the  taste  of  the  community.    The  facts  of  the 
case  at  bar  exhibit  the  necessity  of  prompt  and  immediate 
action  and  possibly  measures  which  under  other  circum- 
stances would  appear  to  be  hasty  and  inconsiderate.  There- 
fore, the  rights  of    the  plaintiff  presented  by  the  record 
depend  first,  on  the  question  whether  he  employed  profane 
or  improper  language  as  charged  by  the  defendant,  and  in 
violation  of  the  contract. 

Mr.  Eckert,  the  su;)erintendent  of  the  telephone 
exchange  in  this  city,  testifies  that  he  was  not  in  the  office  at 
the  time  of  the  occurrence  complained  of,  but  that  he  returned 
about  the  time  a  written  communication  was  received  from 
Mr.  Pugh  complaining  of  the  obstruction  to  his  use  of  the 
line.  Immediately  after  Mr.  Eckert  entered  the  office,  the 
chief  operator  reported  to  him  that  Mr.  Pugh  had  used  certain 
improper  language,  and  produced  a  memorandum,  which 
is  said  to  have  been  made  by  the  operator  at  the  time  the  Ian- 
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gaage  complained  of  was  received  and  had  at  the  exchange. 
The  language  reported  to  have  been  used  by  Mr.  Pagh,  at 
his  office  instrument,  after  having  made  an  inquiry  of  the 
exchange,  and  receiving  a  reply,  and  addressed  to  the 
operator,  in  presence  of  several  witnesses,  was  about  this, 
^^6od  damn  it  to  hell,  can't  I  get  the  person  I  want  this 
morning?  God  damn  it  to  hell,  if  I  can't  get  the  person  I 
want,  call  Mr.  Eckert."  Immediately  Mr.  Eckert  went  to 
the  telephone  and  put  himself  in  communication  with  Mr. 
Pagh,  and  addressed  him  about  as  follows:  ^^Do  you 
know  why  you  have  been  shut  off?"  or  '*Do  you  know 
what  this  is  for  ? "  Mr.  Pugh  answered  that  he  did  not. 
Then  Mr.  Eckert  proceeded  to  inform  him  that  he  had  been 
shut  off  for  using  improper  language,  and  then  said,  ^^  This 
is  not  permitted,  such  language  as  this,  and  unless  you 
promise  not  to  use  such  language  again,  we  will  have  to 
shut  off  your  communication."  Thereupon,  Mr.  Pugh 
demanded  that  he  be  notified  of  that  in  writing.  Mr. 
Eckert  answered  that  he  would  not  do  so  and  said,  ^^  I  will 
notify  you  here  through  the  telephone."  It  is  testified  to 
by  Mr.  Eckert,  and  by  others  in  the  room  to  whom  the 
language  was  at  the  moment  repeated  by  Mr.  Eckert,  that 
Mr.  Pugh,  in  answer  to  the  last  remark  of  Mr.  Eckert,  said, 
**Youknowme  well  enough,  Mr.  Eckert;  do  you  think 
that  I  will  get  down  and  eat  dirt  for  your  damned  stinking 
corporation  ?"  and  immediately  **  rang  off "  in  Mr. 
Eckert' s  ear.  Simultaneously  with  these  occurrences  the 
scene  at  the  office  of  Mr.  Pugh,  as  described  by  himself  and 
Mr.  Trainer,  shows  that  about  nine  o'  clock  in  the  morning 
Mr.  Trainer  went  to  the  instrument  and  asked  the  exchange 
to  place  him  in  communication  with  Mr.  Short,  of  the  Cin- 
cinnati Transfer  Company.  After  remaining  at  the  instru- 
ment for  a  few  minutes  and  not  getting  an  answer,  Mr. 
Trainer  left  the  instrument.  A  short  time  afterwards,  Mr. 
Pugh,  desiring  to  communicate  with  the  Cincinnati  Tyx)e 
Foundry,  went  to  the  instrument,  and  having  called  the 
exchange,  a  conversation  with  the  operator  produced  some 
confusion  or  misunderstanding  by  the  operator  replying  to 
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Mr.  Pngh  as  if  replying  to  Mr.  Trainer,  the  person  who  had 
inquired  for  Mr.  Short  of  the  Cincinnati  Transfer  Go.  t 
few  minutes  before.  Mr.  Pogh  tried  to  explain  and  saj 
that  he  wanted  to  be  pat  in  communication  with  the  Cm- 
cinnati  Type  Foundry,  that  he  did  not  call  for  the  Cindn- 
nati  Transfer  Company,  and  in  the  confusion  which  fol- 
lowed, apparently  exasperated,  Mr.  Pugh  by  his  own  admia- 
sion,  said,  ^^If  you  can't  give  me  the  person  I  want,  you 
can  shut  up  your  damned  old  telephone." 

It  is  difficult  to  harmonize  the  statements  of  the  several 
witnesses  and  ascertain  the  exact  language  used  and  heaid 
at  the  exchange  and  for  the  use  of  which  Mr.  Pugh  wu 
shut  off,  or  deprived  of  the  use  of  the  instrument.  Mr.  Pu^ 
claims  that,  after  having  used  the  words  admitted  to  have 
been  used  by  him,  he  asked  to  be  placed  in  communicatioii 
with  Mr.  Eckert,  the  superintendent,  and  was  denied  that 
priviledge  ;  but  it  does  appear,  in  evidence,  that  a  very  short 
time  afterwards,  communication  was  re-opened  vTith  the 
exchange  by  Mr.  Eckert,  who  made  the  inquiries  of  Mr. 
Pugh  which  we  have  just  referred  to.  The  confusion  and 
misunderstanding  as  to  the  exact  words  transmitted  by  the 
instrument  may  have  been  caused  by  a  confusion  of  sounds 
from  the  machinery  in  the  printing  establishment  of  Mr. 
Pugh,  where  some  ten  or  more  presses  were  in  full  opera- 
tion, and  of  course  making  a  very  great  noise.  There  were 
two  or  three  persons  in  the  office  of  Mr.  Pugh  on  that 
morning,  who  describe  the  actions  of  the  parties  in  going  to 
and  from  the  instrument  about  as  related,  but  they  deny 
that  Mr.  Pugh  used  any  such  language  as  that  imputed  to 
him  by  Mr.  Eckert,  and  by  the  operators  at  the  exchange, 
but  they  testify  that  he  did  say,  ''If  you  can't  get  the 
person  I  want,  you  can  shut  up  your  damned  old  tele- 
phone." It  is  very  probable  that  the  persons  in  the  office 
of  Mr.  Pugh  on  that  morning,  by  reason  of  the  noise  of  the 
machinery,  may  not  have  distinctly  heard  the  expression  of 
Mr.  Pugh,  and  it  is,  therefore,  quite  probable  that  he  made 
use  of  the  language  reported  by  Mr.  Eckert  and  by  the 
operators  in  the  office  of  the  exchange. 
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The  question  whether  or  not  Mr.  Pugh  was  *'shut  oflf" 
for  using  the  words  which  Mr.  Eckert  and  the  operators  at 
the  exchange  testify  he  used,  or  whether  he  was  ^^shut 
off"  for  using  the  words  which  he  acknowledged  he  used,  is 
a  question  claimed  by  the  defendant  to  be  unimportant. 

The  exact  language  used  must,  therefore,  remain  among 
the  uncertainties  of  the  evidence,  but  it  is  quite  certain  he 
did  use  the  word  ^^  damned  "  during  the  course  of  the  con- 
▼eisation  in  question.  One  decided  expression,  employing 
that  word,  is  admitted,  and  there  is  a  strong  probability 
that  the  same  expression  was  heard  at  the  exchange,  but  in 
a  different  connection,  somewhat,  that  is,  other  words  were 
used  with  it,  different  from  those  admitted  by  Mr.  Pugh. 
A  majority  of  the  court  are  of  the  opinion  that  the  employ- 
ment of  the  word  '*  damned"  was  the  inducement  on  the 
part  of  the  defendant  to  deprive  the  plaintiff  of  the  use  of 
the  telephone. 

It  becomes  necessary  to  determine  whether  or  not  the 
words  used  were  profane  or  improper,  or  in  violation  of  the 
rights  of  the  telephone  association,  independent  of  the 
oontract.  It  is  hardly  necessary,  from  our  understanding 
of  the  ordinary  rules  of  society,  to  go  into  an  examination 
of  the  question  whether  the  word  ** damned"  is  profane  or 
improper.  The  propriety  and  fitness  of  that  form  of 
expression  need  not  be  the  subject  of  extended  considera- 
tion. The  use  of  such  language  in  the  social  and  business 
intercourse  of  daily  life  is  inconsistent  with  the  laws  which 
prudence  dictates  and  which  are  the  very  cement  and  sup- 
port of  civil  society.  The  spirit  in  which  the  word 
*^ damned"  was  uttered,  and  the  occasion  upon  which  it 
was  used,  show  that  it  was  employed  with  a  vile  and  insult- 
ing intent,  and  we  are,  therefore,  unable  to  escape  the  con- 
clusion that  if  not  profane,  the  form  of  the  expression  is 
certainly  improper. 

The  next  inquiry  is,  had  Mr.  Pugh  notice  of  the  rules  and 
regulations  which  were  made  by  this  association,  and  were 
they  reasonable  ?  And  we  propose,  in  this  connection,  to 
pMB  by  the  consideration  of  the  right  of  the  plaintiff,  under 
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the  contract,  to  demand  a  hearing,  and  rest  oi 
upon  the  reasonableness  of  the  regolatioi 
power  derived  from  the  statute  and  implied 
plaintiff  certainly  had  notice  of  this  regnlatio: 
contract  refers  to  it.  The  evidence  shows 
months  before  the  occasion  complained  of  her« 
was  denied  the  use  of  the  line  for  using  langi 
nature.  It  also  appears  by  the  evidence  ti 
first  day  of  January,  1881,  as  a  subscriber, 
sented  with  a  list  of  subscribers  of  the  telephc 
and  with.this  list  appeared  the  printed  tern 
tions  regulating  the  use  of  the  telephone  by  its 

We  think  the  rule  a  reasonable  one.    The 
its  workings  and  manipulation  of  its  machine 
ances  brings  into  the  condition  of  possible  co 
by  sound,  at  a  moment's  warning,  all  parts  of 
community,    and   of   a   very  extensive  neig 
homes,  where  the  instrument  is  also  used  f o: 
poses,  and  the  peculiar  construction  of  this  in\ 
the  vast  number  of  wires  crossing  each  other 
points  of  communication,  and  the  manner  of  ii 
renders  it  quite  possible,  at  times,  for  a  coi 
intended  for  one  person  to  go  to  another, 
rude,  or  improper  language  was  permitted,  i 
disposed  persons  would  have  it  in  their  power  t 
medium  of  insult  to  others,  and  perchance  by 
dent,  such  as  the  crossing  of  the  wires,  or  by 
induction,  the  same  communication  be  launch 
midst  of  some  family  circle  under  very  mortify 
stances.     The  management  of  the  telephone  r 
observation  of  common  propriety  in  the  use  o: 
because  in  many  cases,  the  operators  at  the  ei 
refined  and  well-disposed  females.    In  fact,  al] 
whether  male  or  female,  have  a  right  to  be  res 
to   be    protected    from    insult   and    annoyanc 
demands  the  conduct  of  all  business  with  decen 
priety.    Field  on  Corp.,  609,  70 ;  6  Am.  Law  Re 

The  cases  are  very  few  in  which  the  facts  per 
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parison  with  the  case  at  bar,  but  in  the  case  of  Pendegrast 
V.  Camptonj  8  Carrington  &  Payne's  Reports,  page  462,  the 
extent  and  the  reasonableness  of  a  role  or  regulation  made 
by  a  common  carrier  is  aptly  discussed.  This  case  is  also 
referred  to,  as  it  has  a  bearing  upon  that  portion  of  this 
ease  wherein  it  is  claimed  by  the  plaintiff  that  he  was  pre- 
vented from  using  the  instrument  for  the  alleged  use  of 
words  which  he  claims  were  not  proven  to  have  been  used 
by  him.  The  court  says  in  the  charge  to  the  jury :  '^  This  is 
an  action  brought  by  the  plaintiff,  a  captain  in  the  army, 
against  the  defendant,  the  captain  of  the  ship  Bolton,  to 
recover  damages  for  breach  of  a  contract,  by  which  he 
undertook  to  convey  the  plaintiff  and  his  wife  as  cuddy 
passengers  on  a  voyage  from  Madras  to  England.  The 
plaintiff's  complaint  consists  of  three  particulars  —  first,  that 
the  defendant  did  not  treat  him  and  his  wife  as  cuddy 
passengers ;  secondly,  that  he  did  not  provide  good  and 
sufficient  meat,  drisJ^,  etc. ;  and,  thirdly,  that  he  excluded 
him  from  the  cuddy,  and  from  walking  on  the  weather  side 
of  the  ship.  With  respect  to  the  second  ground  of  com- 
plaint, there  is  scarcely  enough  to  justify  any  charge ;  and 
aS|  on  the  side  of  the  plaintiff,  some  things  have  been 
thought  of  that  would  never  have  been  thought  of  if  no 
other  ground  of  complaint  had  existed,  so«  on  the  other  side, 
many  things  have  been  introduced  which,  under  other  cir- 
cumstances, never  would  have  been  referred  to.  Therefore, 
I  think,  you  may  consider  the  question  upon  the  first  and 
third  grounds,  which  seem  very  much  to  stand  upon  the 
same  footing,  the  unfitness  of  the  plaintiff  to  associate 
with  the  other  passengers.  The  question  for  you  is, 
whether  the  defendant  has  shown  that  he  had  a  good 
cause  of  justification  for  the  exclusion  of  the  plaintiff  from 
the'cuddy,  and  from  certain  parts  of  the  deck.  The  plaint- 
iff complains  that  his  wife  also  was  excluded  from  the 
cuddy,  but  in  fact  she  was  not  excluded,  except  so  far  as  a 
proper  feeling  on  her  part  would  lead  her  to  remain  with 
her  husband.  The  defendant  rests  his  defense  on  three  dis- 
tinct grounds,  all  of  which  he  says  operated  on  his  mind  at 
Vol.  1-30. 
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the  time.    First,  he  says  that  the  conduct  of 
was  vulgar,  offensive,  indecorous  and  unbecoi 
is  some  evidence  that  he  was  in  the  habit  of  res 
other  passengers,  and  of  taking  potatoes  and  fc 
with  his  fingers.    It  would  be  difficult  to  say, 
here,  in  what  degree  want  of  polish  would,  in  ] 
warrant  a  captain  in  excluding  a  passenger  froi 
Conduct  unbecoming  a  gentleman,  in  the  strict 
word,  might  justify  him ;  but  in  this  case  there  i 
tionof  the  wantof gentlemanlyprinciple.   The  se 
on  which  the  defendant  relies  is,  the  incident  whic 
on  the  19th  of  July.    The  conversation  on  tl 
seems  substantially  to  be  proved  by  the  differec 
as  it  is  stated  in  the  plea,  and  one  cannot  he 
from  all  the  circumstances  of  the  case,  that  t 
motive  operating  on  the  defendant' s  mind.  The  t 
is,  the  threat  used  by  the  plaintiff,  that  he  woul 
defendant.    But  it  does  not  seem  to  me  that  the 
heard  by  the  defendant  before  he  gave  the  on 
exclusion  of  the  plaintiff  from  the  cuddy.    I  < 
upon  the  evidence,  that  it  was,  but  it  is  for  you 
is  important  to  consider  this,  as  if  it  did  operate  < 
of  the  defendant  at  the  time  of  the  exclusion,  I  c 
ceive  that  such  conduct  would  not  justify  that  € 
It  is  the  opinion  of  a  majority  of  the  court  in 
bar  that  the  superintendent  of  the  telephone  a 
after  having  satisfied  himself  that  Mr.  Pugh  had 
guage  prohibited  by  the  regulations  of  the  assoc 
did  in  fact  act  upon  that  information,  very  pro 
off  all  further  communication  with  the  plaintiff, 
the  court  below  did  not  err  in  its  judgment. 

Johnston,  J.,  concurs. 
Dissenting  opinion  by  Smith,  J. 


NoTC.*  «See  Index,  tibie  ^^  ISmproper  Icogoage.'* 
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JoHK    B.  MoLban   v.  The  Brush  Eleotbio  Lighting 

COMPANT. 

SamiUon  County  Gammon  Pleas  (Ohio),  Feb.,  1883. 

(9  Gin.  Law  Bulletin,  65.) 

ELBOTBIO  UaHT  POLES.—  ABUmNG  OWNEB. 

The  use  of  streets  for  the  erection  and  maintenance  of  electric  light  poles 
10  not  saoh  a  public  use  as  passes  under  a  grant  for  street  purposes ;  and 
AH  abotthig  lot  owner  cannot  be  required  to  submit  to  the  erection  of 
sooh  poles  against  his  consent,  and  without  being  first  compensated 
thefofor. 

MonoN  to  dissolve  a  temporary  injunction.  Facts  ap- 
pear in  the  opinion. 

CampbeU^  Boies  &  Von  Martels^  for  plaintiff. 

1.  M.  Jordan^  for  defendants. 

Maxwell,  J.:  This  case  comes  up  for  hearing  on  a 
motion  to  dissolve  a  temporary  restraining  order  heretofore 
granted  by  one  of  the  judges  of  this  court. 

The  plaintifE  claims  that  he  is  the  owner  of  a  lot  abutting 
on  Tine  street,  between  Sixth  and  Seventh  streets,  in  this 
city,  and  that,  as  incidental  to  the  ownership  of  the  lot,  he 
abo  owns  to  the  middle  of  the  street,  in  front  of  his 
premises.  He  alleges  that  the  defendants,  without  having 
obtained  his  consent,  and  without  having  in  any  way  com- 
pensated him  therefor,  are  about  to  plant  a  large  pole  in  the 
edge  of  the  sidewalk  in  front  of  his  premises,  and  that  if 
fhey  do  so,  it  will  interfere  with  his  access  to  and  his  enjoy- 
ment of  his  premises,  and  will  materially  injure  him,  and  he 
asks  that  tiiey  be  restrained  from  so  doing. 

The  defendants  admit  that  the  plaintiff  is  the  owner  of 
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the  premises  claimed  by  him,  and  that  they  : 
plant  a  pole  in  the  edge  of  the  sidewalk, 
said  premises,  but  they  deny  that  the  plaintiff 
middle  of  the  street,  and  allege,  on  the  oontrs 
city  of  Cincinnati  owns  in  fee  the  street  in 
premises  of  the  plaintiff,  and  that  the  city,  by  a 
duly  passed  by  the  common  council,  March  3i 
approved  by  the  mayor  and  the  board  of  pi 
granted  to  the  defendants  the  right  to  plant  tl 
the  streets  of  the  city,  and  to  attach  wires  the] 
purpose  of  conducting  electricity  and  furnish 
the  patrons  of  the  defendants,  and  they  claim 
under  that  ordinance. 

A  copy  of  the  ordinance  is  attached  to  the  an 
defendants,  and  appears  to  be  in  due  form,  so  th 
tion  for  consideration  is  fairly  presented  as  to  v 
respective  rights  of  the  city,  and  the  plainti: 
street,  in  front  of  the  plaintiff's  premises,  inclu 
general  term,  street,  the  sidewalk. 

It  will  be  observed  that  both  pai'ties,  the  p 
himself,  and  the  defendants  relying  on  their  grai 
city,  claim  the  fee  in  the  street,  but  it  will  I 
think,  that  the  city  holds  the  street  in  trust 
public  uses,  and  the  question  will  be  then  whetl 
sought  to  be  made  of  the  street  by  the  defendani 
those  public  uses. 

Streets  in  municipal  corporations  in  this  State  f 
acquired  in  one  of  two  ways,  either  by  volunt 
made  by  proprietors  of  tracts  of  lands,  in  laying 
or  by  proceedings  in  condemnation  and  appropria 
by  the  corporation.  In  regard  to  the  first  meth 
2601  R.  S.  provides  that  proprietors  of  gr< 
municipal  corporation,  who  sub-divide  the  sam 
shall  make  plats  of  the  same,  describing  the  stree 
and  that  the  plat  shall  be  recorded,  and  ^'the 
map  or  the  plat  so  recorded  shall  be  deemed  i 
conveyance  to  vest  in  the  municipal  corporatioi 
the  parcel  or  parcels  of  lands  designated  or  in 
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streets,  alleys,  ways,  commons,  or  other  public  uses,  to  be 
lield  in  the  corporate  name  in  trast  to  and  for  the  uses  and 
parixises  in  the  instmment  set  forth  and  expressed,  desig- 
nated, or  intended.''  This  section  is  the  same  in  substance 
80  see.  6,  ch.  867,  Chase's  Statutes,  p.  1846,  passed  March 
8rd,  1881.  As  Vine  street  in  front  of  the  plaintiff's  prem- 
ises is  in  the  old  part  of  the  city,  it  comes  within  the  terms 
of  this  statute,  and  as  a  consequence,  the  city  holds  it  in 
trust  for  such  public  uses  only  as  come  fairly  within  the 
terms,  or  intendment,  of  the  original  grant,  and,  in  the 
absence  of  any  express  terms  in  the  grant  extending  or 
Hmitifig  the  use,  the  city  must  be  taken  to  hold  the  street 
in  trust  for  such  uses  only  as  the  grantor  could  fairly  have 
oontemplated  at  the  time  he  made  the  original  grant. 

The  foregoing  proposition  seems  a  simple  one,  and  per- 
haps no  one  will  dispute  it,  but  as  it  lies  at  the  foundation 
of  cases  like  the  one  at  bar,  and  as  the  conclusions 
which  I  think  must  follow  may  be  disputed,  I  will  briefly 
refer  to  some  of  the  cases  decided  by  our  Supreme  Court. 
In  the  case  of  Orauford  v.  Village  of  Delaware^  7  O.  S. 
4B0,  the  court  says  as  to  the  rights  of  abutting  lot  owners 
(p.  409) :  ^^  The  latter  have  a  peculiar  interest  in  the  street, 
which  neither  the  local  nor  the  general  public  can  pretend 
to  daim,  a  private  right  of  the  nature  of  an  incorporeal 
hereditament,  legally  attached  to  their  contiguous  grounds 
and  the  erections  thereon,  an  incidental  title  to  certain 
facilities  and  franchises.  This  easement,  appendant  to 
lots,  unlike  any  right  of  one  lot  owner  in  the  lot  of  another, 
is  as  much  property  as  the  lot  itself."  Applying  the  above 
principles,  the  court  held  that  the  plaintiff,  who  had  been 
injured  by  the  village  cutting  down  the  street  in  front  of 
his  premises,  was  entitled  to  compensation.  Again,  in  the 
case  of  Street  Railway  v.  CummiTismlle^  14  O.  S.  532,  ap- 
plying the  same  principles,  the  court  enjoined  a  street  rail- 
load  from  laying  their  track  in  the  street  until  they  had 
obtained  the  consent  of  the  abutting  lot  owners,  or  other- 
wtieaoqaired  their  interest  in  the  high  way ;  by  tJieir^  meaning 
of  oourae  the  interest  the  abutting  lot  owners  had  in  the 
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highway  as  distinct  from  the  local  or  general  public,  h 
this  connection  the  reasoning  of  the  court  on  p.  468  will  tei 
found  interesting.  Again,  in  the  late  case  of  the 
VaUey  Railway  v.  Lawrence^  38  O.  State,  applying  tlH' 
same  principles,  the  court  refused  to  disturb  the  ju 
of  the  court  below,  enjoining  a  steam  railroad  from  la; 
its  track  in  the  street  until  it  had  obtained  the  consent  ot 
the  abutting  lot  owners,  or  otherwise  acquired  their  interert 
in  the  street  In  that  case  the  court  held,  that,  *4t  is  im- 
material whether  the  fee  is  vested  in  the  city  or  in  As 
abutting  lot  owners  so  long  as  it  is  held  upon  the  sams 
defined  uses."  In  the  State  of  New  York  it  is  held  tint 
municipal  corporations  own  the  fee  in  the  streets  in  die 
strict  sense,  and  the  decisions  of  their  courts  have  been 
somewhat  at  variance  with  ours,  but  in  the  late  case  of  Cairo 
V.  Eleoaied  Railway  Co.^  reported  in  19  Am.  Law.  Reg.  p. 
376,  the  Supreme  Court  of  New  York  city  have  adopted 
the  same  principle  so  long  maintained  by  our  Supieme 
Court,  and  held  that  railways  must  compensate  the  abntiang 
lot  owner  for  taking  from  him  the  quiet  enjoyment  of  his 
premises  to  which  he  is  entitled,  as  between  himself  and 
the  general  public  using  the  street. 

It  seems  to  me  clear  then,  from  principle  and  authority, 
that  although  the  uses  to  which  a  street  may  be  put,  under 
a   grant  for  street  purposes,   may  include  not  only  the 
sewers,  water  pipes  and  gas  pipes,   as  these  are  all  put 
under  the  ground,  and  do  not  interfere  with  the  abuttiog 
lot  owner,   it  is  equally  clear  that  this  right  cannot  be 
extended  so  as  to  impose  any  burden,  no  matter  how  slight, 
on  the  original  proprietor,  or  his  successor  in  the  ownership 
of  the  abutting  lot,  unless  a  new  grant  be  made ;  in  short, 
without  obtaining  the  consent  of  the  abutting  lot  owner,  or 
otherwise  acquiring  his  interest  in  the  highway. 

It  follows,  as  a  matter  of  course,  that  the  use  sought  to 
be  made  of  the  street  by  the  defendant,  under  the  grant  to 
it,  not  being  part  of  or  in  furtherance  of  the  use  of  the 
street  as  such,  but  in  fact  adverse  even  to  the  interest  of 
the  general  public  therein,  cannot  be  said  to  come  within 
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the  scope  and  the  spirit,  or  fair  intendment,  of  the  original 
gnaitj  and  the  abutting  lot  owner  cannot  be  required  to 
submit  against  his  consent,  and  without  having  been  first 
ooinpensated  therefor. 

It;  is  contended  that  a  pole  of  the  kind  sought  to  be  put  by 
-She  defendant  in  front  of  the  plaintiff's  premises,  will  do  no 
material  in j  ury  to  the  plaintiff.  Grant  that  the  one  pole  does 
nol^  the  city,  as  it  cannot  give  a  monopoly  to  any  one,  must 
give  the  same  right  to  every  compr.ny  that  wishes  to  put  a 
pole  in  front  of  the  plaintiffs  premises  for  Inwful  business 
purposes,  and  when  the  plrintiff  is  s7\ut  in  by  a  pickot 
fence,  how  can  the  court  say  which  pole  it  is  that  injures 
the  plaintiff,  or  which  pole  shall  give  place  to  the  other. 

The  motion  to  dissolve  the  injunction  will  be  overruled. 


Hon^— See  Index,  titles  "  Poles  and  Wires  in  Streets,'*  «  Right  of  Abut- 
ting Owner." 
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Virginia  Supreme  Court  of  Appeals,  February  15, 1883, 

(77  Va.  178.) 
VtaURXXA  8TATUTB. —  FAILUBB  TO  TRANSMIT  TBLEQRAM.— CiPHEB  DISPATCH. 

—Measure  of  damages. 

Under  a  ststnte  impooing  a  penalty  for  f aUore  to  transmit  telegram  with 
leosooable  diligence,  and  also  giving  an  action  in  drjnogos  for  the  loss 
flostdned,  the  fact  that  the  message  is  in  cipher  doc3  not  rifoct  the 
Uahilfty  or  measure  of  damages  for  failure  of  a  telegraph  oompony  to 
tnuwmit  it  at  aU.    Role  of  damages  stated. 

AonoN  for  damages.    Appeal  by  defendant  below.    The 
fftots  are  stated  in  the  opinion. 
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Bobert  Stiles,  for  the  appellant. 
Richard  WaZke,  for  the  appellees. 

Laot,  3.y  delivered  the  opinion  of  the  o 

On  the  17th  day  of  October,  1878,  Reynold 
folk,  presented,  at  the  office  of  the  Western  D 
Company  of  that  city,  a  dispatch  to  be  sent 
pany's  line  from  Norfolk  to  Manchester,  En 

The  tel^raph  company,  the  plaintiff  in  • 
this  message,  together  with  the  usual  charge 
pany  for  sending  a  mossage  of  like  kind,  anc 
send  it  forward. 

This  dispatch  was  never  sent  from  the  cc 
in  Norfolk,  and  so  never  reached  its  destii 
Chester,  England. 

For  tiie  failure  to  send  this  dispatch,  the 
pany  was  sued  by  the  said  Reynolds  Broth 
poration  Court  of  the  city  of  Norfolk,  in  Sc 
When  this  suit  matured  and  came  on  for  tr: 
verdict  for  the  plaintiff  for  $1,347.10,  and 
entered  againt  the  defendant  company  acc< 
2l8t  day  of  April,  1880. 

From  this  judgment  the  telegraph  comp 
this  court  for  a  writ  of  error  and  supersede 
awarded  on  the  6th  day  of  July,  1880. 

The  delinquency  of  the  telegraph  compan 
as  frankly  and  clearly  admitted  by  the  apj 
charged  and  proved  by  the  appellees.  Ther< 
here,  as  there  was  none  in  the  Corporation  Co 
as  to  the  neglect  and  entire  failure  of  the  1 
pany  to  send  the  dispatch  intrusted  to  it  f  o: 
and  there  is  an  admission  of  their  liability 
the  case,  and  the  only  qiiestion  at  issue  betii« 
is  the  measure  of  dama^^os. 

And  it  is  admitted,  and  is  equally  clear  fro 
in  the  case,  that  the  actual  loss  sustained  b] 
Brothers  was  the  amount  found  by  the  jur> 
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nothing  being  added  by  the  jury  as  panitive  or  vindictive 
damages.  The  appellant  insists  that  the  only  damages  for 
which  it  was  liable  was  the  price  of  the  message  actually 
paid  them.  The  question  then  brought  by  this  case  before 
this  court  is,  what  is  the  measure  of  damages  for  which  a 
telegraph  company  is  liable  upon  a  failure  to  send  a  dis- 
patch received  for  transmission,  and  upon  which  the  usual 
charges  of  the  company  had  been  paid  under  the  laws  of 
this  State? 

The  statute  of  Virginia  in  regard  to  the  transmission  of 
4itq[MitQhes  by  telegraph  companies  is  as  follows : 

*'II  thaU  be  the  duty  of  erery  telegraph  oompanj  doing  bnsineeB  in  this 
8Me  to  reoefre  dispatohee  from  and  for  other  telegraph  companies  or 
lines  and  from  and  for  an j  person ;  and  upon  payment  of  the  asual  charges 
^bantoTp  according  to  the  regulations  of  the  companj,  to  transmit  the 
faithfully  and  impartially,  and  as  promptly  as  practicable,  and  in  the 
of  dsliTery  to  the  said  oompany. 
"  Tot  every  ftdlure  to  transmit  a  dispatch  faithfuUy  and  impartially, 
and  for  every  fkiluxe  to  transmit  a  dispatch  as  promptly  as  practicable,  or 
in  the  order  of  ito  delivery  to  the  company,  the  company  shall  forfeit  the 
aam  of  one  hundred  dollars  to  the  person  sending  or  wishing  to  send 
anch  diqpatoh,  and  shall,  moreover,  be  liable  to  an  action  for  damages  by 
party  aggrieved."  •  *  *  •  Section  2,  chapter  05,  Code  of  187S, 
619. 


This  statute  was  enacted  by  the  legislature  hi  1866,  and 
has  never  been  amended,  altered  or  repealed,  and  is  the  law 
in  Yirginia.  This  statute  provides  for  a  penalty  of  one 
hundred  dollars  in  every  case  of  a  failure  to  send  a  dispatch 
as  required  by  law,  and  gives,  moreover,  in  addition,  an 
action  for  damages  to  any  party  aggrieved  by  the  failure  of 
any  telegraph  company  to  send  a  dispat.ch  in  accordance 
with  the  requirements  of  the  law.  This  statute  has  never 
been  oonstrued  by  the  courts.  The  only  reported  case  in 
fhia  State  was  decided  before  the  passage  of  the  act.  That 
is  the  ease  of  the  Washington  <&  Ifew  Orleans  Telegraph 
iSompany  t.  BobsoUj  reported  in  15  Grat.  122.  Judge 
Dajtixl  delivered  the  opinion  of  the  court,  which  was  unani- 
■Kma.  That  case  was  not  referred  to  by  counsel  who  argued 
ttia  ease  on  either  side. 
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That  was  an  action  on  the  case  in  the  Circuit  < 
city  of  Richmondi  instituted  by  John  C.  Hobso 
The  Washington  &  New  Orleans  Telegraph  O 
Hobson  &  Son  on  the  2nd  of  March,  1854,  delivere 
graph  company  at  Richmond,  a  message  to  Smi 
Mobile,  and  paid  the  sum  demanded  for  its  ti 
The  message  ordered  the  purchase  of  five  hundi 
cotton.    The  message  was  changed  in  transmiss 
twenty-five  hundred  instead  of  five  hundred 
instituted  and   tried    November  term,  1865; 
was  for  $7,341.46,  with  interest.    That  case  was 
and  decided  in  this  court  upon  many  questio 
out  of  the  circumstances  of  that  particular  tran 
proceedings  on  the  trial,  and  the  instructions 
refused  by  the  court,  which  are  not  applicable  t4 
In  that  case,  however,  it  was  decided,  among  ot] 
that  in  an  action  against  a  telegraph  compan; 
ages  sustained  by  the  plaintiffs  by  the  alteratioii 
sage  sent  on  their  line,  whereby  an  order  to  th< 
factors  in  Mobile  to  buy  five  hundred  balos  of 
aJtered  to  twenty-five  hundred  bales,  but  not  chai 
gence  in  the  company,  an  instruction  that  the 
are  not  responsible  as  common  carriers,  but  only 
agents,  for  such  gross  negligence  as  inlawamoun 
is  not  authorized  by  the  pleadings,  and  was  proper 
In  such  case,  if  the  company  is  liable  to  the  pic 
damages  arising  from  the  alteration  of  the  me 
measure  of  these  damages  is  what  was  lost  on  \ 
Mobile  of  the  excess  of  the  cotton  above  that  ore 
not  sold  there  what  would  have  been  the  loss  of 
the  cotton  at  Mobile  in  the  condition  and  circ 
in  which  it  was  when  the  mistake  was  ascertained, 
in  such  loss  all  the  proper  costs  and  charges  then 
court  leaves  open  the  question  whether  the  telegi 
pany  could  be  held  liable  as  common  carriers,  be 
question  was  not  properly  raised  in  that  caa 
Daniel,  in  his  opinion,  says  :  *'  It  was,  I  think, 
of  the  defendants  in  error,  as  soon  as  they  were  a 


VIRGINIA,  1883.  491 


Weatem  Union  Telegraph  Company  t.  Reynolds  Bros. 


the  mistake  or  alteration  in  their  message,  and  of  the  pur- 
chase by  their  factors  of  the  two  thousand  and  seventy- 
eight  bales  of  cotton,  if  they  intended  to  hold  the  company 
ie8i>onsible  for  the  excess  of  the  cotton  over  the  five  hun- 
dred bales  of  cotton,  to  have  notified  the  company  of  such 
intention,  and  to  have  made  a  tender  of  such  excess  to  the 
company  on  the  condition  of  its  paying  for  the  same,  and 
all  the  charges  incident  to  the  purchase,  etc.  The  principles 
and  rules  regulating  the  subject  required,  as  I  conceive,  a 
sale  of  said  five  hundred  bales  of  cotton  also  at  the  nearest 
market."  In  that  case,  the  company  had  offered  to  take 
the  purchase  of  the  cotton  upon  themselves,  and  this  offer 
had  been  refused.  In  the  judgment  of  the  court  we  find 
the  following :  ^^  That  the  said  Circuit  Court  ought  to  have 
instmcted  the  jury  that  in  case  they  should  find  for  the  said 
defendant  in  error,  they  should,  in  fixing  the  amount  for 
which  to  render  their  verdict,  ascertain  the  losssustained," 
Ac  From  the  comparative  obscurity  of  the  whole  subject 
at  that  time,  and  inthat  case  growing,  in  great  measure,  out 
of  the  subsequent  transactions  of  the  parties  with  the  two 
thousand  and  seventy-eight  bales  of  cotton  which  was  pur« 
chased  under  this  mistake,  the  court  was  debarred  from 
passing  upon  many  questions  thereon,  but  the  measure  of 
damages  does  not  seem  to  have  been  in  doubt,  and  was  de- 
clared to  be  the  loss  sustained  by  the  senders  of  the  message 
in  consequence  of  the  mistake  or  neglect  of  the  telegraph  com- 
pany. At  the  time  of  the  decision  of  the  case,  there  was  no 
law  in  Virginia  which  declared  specially  that  it  should  be 
the  duty  of  the  telegraph  company  to  promptly  send  a  mes- 
sage under  a  penalty. 

ffince  that  time,  as  we  have  seen,  to  wit,  in  1866,  a  law 
has  been  enacted  by  which  a  telegraph  company  is  so  com- 
manded and  directed,  and  every  telegraph  company  which, 
since  that  time,  has  refused  or  failed  to  promptly,  cls 
pTompUy  ds  practicable,  transmit  a  dispatch  delivered  to  it 
upon  which  the  usual  charges  have  been  paid  according  to 
the  r^g^nlations  of  the  said  con&pany,  has  violated  a  statute 
cf  this  State.    And  by  the  general  law  of  this  State,  any 
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person  injured  by  the  violation  of  any  statute  may 
from  the  offender  9uch  damcLges  as  he  may  sustain 
eon  of  the  yiolation. 

See  fifth  section,  chapter  146,  Code  1878,  which  is 
lows :  ^^  Any  person  injured  by  the  violation  of  any 
may  recover  from  the  offender  such  damages  as  he  n: 
tain  by  reason  of  the  violation,  although  a  penalty  o 
ture  for  such  violation  be  thereby  imposed,  unless  tl 
be  expressly  mentioned  to  be  in  lieu  of  such  damages, 
statute  was  adopted  upon  the  recommendation  of  the  i 
in  their  report  to  the  general  assembly  in  1847,  and 
reference  to  their  report  shows,  recommended  and  8 
as  a  general  statute,  and  it  seems,  in  terms,  to  pro\ 
the  measure  of  damages  in  any  case  in  which  there  { 
an  injury  resulting  from  the  violation  of  any  statute 
State. 

But  it  is  earnestly  contended  that  this  is  not  the  r 
the  measure  of  damages  in  the  case  of  a  neglect  on  tl 
of  a  telegraph  company  to  comply  with  the  law.  It  is 
with  much  subtlety  that  a  telegraph  company  deals 
agent  which  no  power  can  chain,  and  which  brings  to 
the  utmost  diligence  and  best  endeavor,  and  no  reai 
man  would  expect  a  company  to  contract  against  the 
of  the  lightning  or  the  electric  current.  However  s 
may  be  in  cases  to  which  it  may  be  applicable,  it 
involved  in  this  case.  This  is  a  case  of  the  utter  fai 
the  company  to  send,  or  attempt  to  send,  the  dispatcl 
dispatch  was  delivered  to  the  said  company,  and  v 
sent  over  the  lines  at  all. 

It  is  also  admitted  by  the  appellant  that  in  ordinal 
of  dispatches  of  a  business  character,  plainly  writt 
easily  understood,  the  measure  of  damages  would  I 
as  were  actually  caused,  measured  by  the  actual  lo 
tained  by  the  sender  on  account  of  the  failure  to  8€ 
dispatch ;  but  it  is  claimed  that  if  the  dispatch  is  i 
in  what  is  called  cipher  dispatch,  unintelligible  to 
the  sender  and  receiver,  in  such  case  the  appellant 
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that  the  measure  of  the  damages  is  only  what  was  paid  by 
the  sender  to  the  company  for  the  dispatch. 

In  this  case  the  dispatch  consisted  of  nine  letters,  to  wit, 
"  N.  a.  r.  r.  e.  e.  n.  d.  a."  Connected  they  have  no  mean- 
ing to  the  uninitiated,  and  separated  they  still  signify  noth- 
ing without  the  key.  The  address  was  also  in  cipher,  but 
was  registered  at  the  office  of  the  company  with  the  transla- 
tion, and  the  dispatch  was  directed  to  be  sent  to  Manches- 
ter, England.  If  the  said  message  bad  been  translated  at 
the  company's  office,  then  it  is  conceded  that  the  measure 
of  damages  would  have  been  sncb  loss  as  was  actually  sus- 
tained by  the  sender ;  but  if  it  had  been  translated,  and 
had  been  intelligible,  it  would  not  have  been  sent,  If  the 
failure  to  send  was  either  the  result  of  accident  or  of  will- 
ful negligence.  It  may  be  of  profit  to  briefly  examine  the 
decisions  under  which  this  distinction  has  grown  up  in  the 
courts  between  what  is  called  cipher  dispatches  and  those 
that  are  intelligible.  It  will  not  be  possible,  without  too 
great  consumption  of  time  and  too  much  swelling  the  pro- 
I)ortions  of  this  opinion,  to  examine  all  the  cases  reported 
on  this  subject,  for  although  the  earliest  cases  are  yet  recent, 
the  citations  in  this  case  show  that  the  decisions  already 
reach  over  all  the  States  of  this  Union,  and  over  other 
countries,  and  although  but  a  few  years  have  elapsed  since  the 
invention  of  the  electric  telegraph,  it  is  already  in  very  gen- 
eral use. 

'^  It  joins  provinces  and  nations,  separated  by  streams  and 
seas,  and  now  covers  our  country  and  spans  the  ocean 
between  the  two  great  continents,  and  wherever  it  exists  it 
is  largely  used  as  an  instrument  of  communication  for 
social,  business  or  political  enterprise.  In  Europe  and  in 
this  country  there  are  laws  regulating  the  construction, 
establishment  and  use  of  the  electric  telegraph,  and  they 
embrace  a  wide  extent  and  variety  of  topics.''  We  have  to 
do  in  this  case  chiefly  with  the  contract  between  the  sender 
of  the  message  and  the  telegraph  company  and  the  breaches 
of  this  contract 
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The  legal  character  of  a  company  working  a  telegiapli 
line  has  been  the  subject  of  adjudication  in  many  cases. 

In  some  cases  they  have  been  distinctly  held  to  be  com- 
mon carriers,  and  in  others  that  has  been  asserted  with 
some  qualifications  —  in  the  only  case  in  this  State  where 
this  subject  has  been  considered  the  question  has  been  left 
oi)en,  as  we  have  seen  already  in  considering  that  case.    In 
the  case  of  Parks  v.  AUa  California  Tel.  Co.,  13  CaL  428, 
the  court  says :     ''  The  rules  which  govern  the  liability  of 
the  telegraph  company  are  not  new ;  they  are  old  roles 
applied  to  new  circumstances.    Such  companies  hold  them- 
selves out  to  the  public  as  engaged  in  a  particular  branch  of 
business,  in  which  the  interests  of  the  public  are  deeply 
concerned.    They  propose  to  do  a  certain  service  for  a 
given  price.     There  is  no  difference  of  the  general  nature 
of  the  legal  obligation  of  the  contract  between  carrying  a 
message  along  a  wire  and  carrying  goods  or  a  package  along 
a  route.    The  physical  agency  may  be  different,  but  the 
essential  nature  of  the  contract  is  the  same.    In  both  cases 
the  contract  is  binding,  and  the  responsibility  of  the  parties 
is  governed  by  the  same  general  rules." 

In  Mac  Andrew  v.  Electric  Telegraph  Company,  33  Eng. 
L.  and  Eq.  180,  telegraph  companies  are  spoken  of  as  being 
in  the  position  of  carriers,  who  would  be  liable  at  common 
law,  but  who  may  limit  their  liability  by  special  notice ; 
but  the  only  question  before  the  court  in  that  case  was  the 
reasonableness  of  the  regulation  relieving  the  company 
from  liability  for  unrepeated  messages.  A  similar  view  was 
taken  in  Bowen  v.  LaJce  Erie  Tel.  Co.,  1  Am.  Law  Register, 
685,  where  it  was  held  that  telegraph  companies,  holding 
themselves  out  to  transmit  dispatches  correctly,  are  under 
obligation  so  to  do  unless  prevented  by  causes  over  which 
they  have  no  control. 

In  Baldwin  v.  United  Stales  Telegraph  Company,  1 
Lansing,  125,  these  companies  are  regarded  substantially  as 
common  carriers. 

In  Birney  v.  N.  T.  &  Wash.  Printing  Telegraph  Com- 
pany, 18  Md.  341,  it  is  held  that  the  telegraph  companies 


VIRGINIA,  1883.  495 


Western  Union  Telegraph  Company  ▼.  Reynolds  Bros. 

cannot  be  held  responsible,  as  common  carriers  are,  at  com- 
mon law  for  the  safe  delivery  of  their  messages ;  that  a  tele- 
graph company,  owing  to  the  innumerable  causes  which  may 
diBturb  the  security  of  its  lines,  would  be  almost  as  often 
open  to  liability  because  of  the  providences  of  God 
unknown  to  it,  as  because  of  any  other  reason,  and  should 
be  regarded  as  a  bailee  performing  for  its  employer, 
through  its  agents,  a  work  according  to  certain  rules  and 
regulations ;  and  in  DeRutte  v.  N.  J.,  Alb.  and  Bvffalo 
Tel.  Co.,  1  Daly  (N.  Y.),  647,  the  Court  of  Common  Pleas 
say :  ^'  These  reasons  which  are  usurJly  assigned  for  the 
extraordinary  responsibility  of  common  carriers  cannot  be 
regarded  to  the  same  extent  as  applicable  to  telegraph  com- 
panies, nor  are  there  any  reasons  in  our  judgment  why 
they  should  be  held  liable  to  any  extent  to  the  responsi- 
bility  of  insurers  for  the  correct  transmission  and  delivery 
of  intelligence." 

Similar  views  are  expressed  by  the  Supreme  Court  of 
New  York  in  Breese  v.  U.  States  Telegraph  Co.,  45 
Barb.  274,  and  by  the  Supreme  Court  of  New  York  in  the 
case  of  Leonard  v.  N.  T.  etc.  Tel.  Co.,  41  N.  Y.  644 ;  and 
in  Ifew  Tori  and  Wash.  Tel.  Co.  v.  iJryburg,  35  Pa.  St. 
R.  298 ;  Shields  v.  Wash.  &  New  Orleans  Tel.  Co.,  11  Am. 
L.  Journal,  311 ;   West.  U.  Tel.  Co.  v.  Carew,  16  Mich.  625. 

And  in  the  case  of  Ellis  v.  Am.  Tel.  Co.,  13  Allen,  226,  it 
was  held  that  the  provisions  of  the  statutes  of  Massa- 
chusetts concerning  telegraph  companies  apply  to  foreign 
companies  doing  business  in  that  State.  While  it  seems, 
from  an  examination  of  many  decisions,  that  the  weight  of 
judicial  opinion  is  that  telegraph  companies  are  not  com- 
mon carriers  in  the  strict  sense  of  the  term,  yet  on  account 
of  the  public  nature  of  their  employment  they  have  been 
held  in  many  cases  to  a  very  simnar  degree  of  responsibility. 
In  the  case  of  BaZdioin  v.  U.  S.  Tel.  Co.,  cited  above,  it  is 
held  that  ^^  Although  telegraph  companies  are  not,  strictly 
speaking,  public  carriers,  for  the  reason  that  they  do  not 
have  tangible  possession  of  goods,  which  can  be  destroyed 
or  stolen,  yet  from  the  public  nature  of  their  employment, 
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the  important  matters  confided  wholly  to  their  care  and 
the  skill  and  fidelity  required  in  the  proi>er  perf  ormanoe  ol 
their  duties,  their  legal  characteristics  become  so  analogov 
to  those  of  common  carriers  that  the  law  must  condte 
them  as  such,  subject  only  to  such  modifications  as  fin 
peculiar  nature  of  their  business  renders  necessary."    Aid 
also  in  a  case  already  cited  it  is  said :     '^  Like  the  bnsineai 
of  common  carriers,   the  interests  of  the  public  are  m 
largely  incorporated  with  it  that  it  differs  from  ordinary 
bailments,  which  parties  are  at  liberty  to  enter  inio  or  not^ 
as  they  please."    The  common  carrier  makes  his  contraeli 
under  special  rules  of  law.    The  essentials  of  these  are  that 
he  is  regarded  as  a   qttasi   public  officer   entering  into 
definite  relations  with  the  public,   and  having    on  tiiis 
ground  some  particular  rights  and  some  peculiar  dbliga- 
lion.    Another  obligation  of  the  common  carrier  is  that  he 
is  bound  to  treat  all  the  public  alike,  and  to  carry  all  goods 
offered  to  them.    This  is  required  by  many  of  the  statutes 
of  other  States,  and  is  certainly  required  by  the  statute  of 
Virginia  of  telegraph  companies.    The  telegraph  companies 
advertise  publicly  that  they  will  transmit  messages.    This 
Is  an  offer  to  the  public  and  to  all  who  compose  it,  and 
when  any  one  to  whom  this  offer  is  made  accepts  it  by 
tendering  a  message,  the  offer  and  acceptance  constitute  a 
contract ;  this  is  like  a  common  carrier. 

It  cannot,  however,  be  claimed  that  the  obligation  of  a 
telegraph  company  to  send  a  message  grows  entirely  out  of 
the  contract  with  the  sender  in  Virginia ;  in  this  State  the 
obligation  rests  upon  them  for  the  accurate  transmission 
and  faithful  delivery  of  messages  under  the  statvie^  as  we 
have  seen,  as  it  does  upon  inn-keepers,  common  carriers, 
and  the  like,  upon  whom  legal  duties  rest,  resulting  from 
their  occupation  and  profession,  and  who  owe  a  duty  to  the 
public,  irrespective  of  their  engagements  in  psuiicular 
instances.  See  Heyward  v.  McVracJcen,  2  How.  608.  In 
the  case  of  Play  ford  against  United  Kingdom  Tel.  Co.^  L. 
R.,  4  Q.  B.  707,  the  Court  of  Queen's  Bench  say  :  **  We 
cannot  agree  with  the  judgment  given  in  the  Americaa 
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eonrts  in  the  cases  cited  in  the  argnment,  that  there  is  any 
analogy  between  a  consignment  of  goods  through  a  carrier 
and  the  transmission  of  a  telegram,  the  obligation  of  the 
company  rests  entirely  upon  caniractsy 

As  we  have  seen,  this  cannot  be  true  in  any  Stale  or 
eourUry  where  the  obligation  rests  upon  them  under  the 
statuie^  and  where  there  is  an  obligation  resting  upon  them 
imder  the  statute  to  send  a  telegram  in  advance  of  any  con- 
tract whatever ;  and  in  Virginia  a  telegraph  company  can- 
not refuse  to  make  the  contract  with  the  sender  without 
violating  a  penal  statute  of  this  State;  and  if  they  are 
nnder  obligations,  which  they  cannot  avoid,  to  send  every 
dispatch  which  is  offered,  how  can  their  obligation  be  said 
to  rest  upon  the  contract  alone  ?  Their  obligations  under 
the  laws  of  this  State  are  such  that  they  are  compelled  to 
make  the  contract,  and  when  it  is  made,  by  receiving  the 
message  and  the  price  for  its  transmission,  according  to 
their  own  regulations,  they  are  under  obligations  to  send  it, 
both  under  their  contract  to  send  it  and  under  the  law 
which  makes  it  their  duty  to  send  it.  See  Hey  ward  v. 
McOracken^  cited  above.  And  to  this  end  they  are  bound 
to  have  suitable  instruments  and  competent  servants,  and 
see  that  the  service  rendered  to  applicants  is  rendered  with 
the  care  and  skill  which  its  peculiar  nature  requires. 

In  the  case  of  Bweatland  v.  Illinois  &  Miss.  Tel.  Co.y 
17  Iowa,  433,  after  the  message  was  received  the  instrument 
b^an  to  splutter,  and  it  turned  out  that  the  message  was 
inaccurately  sent.  Upon  the  trial  it  was  proved  that  the 
instrument  was  defective,  and  the  company  was  held  liable. 

They  must  send  messages  in  the  order  in  which  they  are 
received,  except  in  such  cases  as  the  statute  authorizes 
preference  to  the  government,  etc.,  and  they  must  send 
them  with  promptitude. 

In  the  message  blanks  now  commonly  used,  the  conditions 
are  printed  upon  the  face  of  the  paper  in  such  a  manner  as 
to  make  them  a  part  of  the  contract  for  transmission.  This 
the  company  may  do,  provided  the  conditions  are  reason- 
able, as  they  are  entitled  to  make  all  reasonable  rules  for 
Vol.  1—31. 
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the  conduct  of  their  affairs.    This  reasonable 
dei)endent  upon  the  circumstances  of  the  c 
rulings  of  the  court  applying  the  law  to  th< 
these  rules,  they  may  require  pre-payment  un 
ute,  and  other  stipulations,  such  as  an  ap] 
redress  within  a  reasonable  time,  and  due  m 
claim  for  damages  within  a  reasonable  time 
regulations  must  be  applied  with  due  r^ard 
senders.    A  rule  that  the  company  would  nol 
able  for  damages,  unless  the  claim  was  prese 
sixty  days  after  the  message  was  sent,  was  hel 
and  obligatory  on  the  sender,  who  had  notice  o 
V.  Western  U.  TeL.  Co.,  62Penn.  St.  83;  but 
turn  out  from  any  cause  that  knowledge  of  th< 
withheld  by  the  company  or  its  agents  unrea 
that  the  message  was  not  sent  at  all,  and  infoi 
not  come  to  the  sender  until  the  expiration  c 
pany's  period  of  limitation,  the  ruling  would 
properly  the  other  way. 

These  conditions  must  not  only  be  reasonab] 
must  be  reasonably  construed ;  and  a  company 
held  able  thus  to  make  a  contract  against  all  lia 
indeed  against  any  liability  imposed  by  the  law 
nor  relieve  themselves  from  liability  for  the  i 
negligent  conduct  of  its  servants. 

See  the  case  of  Express  Co.  v.  Caldwell^  21  TV 
Telegraph  companies,  like  railroad  companies,  c 
ant  duties  to  the  public.  Generally  there  are  no 
lines,  and  if  so,  the  business  is  necessarily  in 
of  a  few.  These  companies  must  act  in  good  ti 
the  public,  and  cannot,  by  general  condition 
unreasonable  concessions  from  those  proposic 
messages. 

It  is  not  necessary  to  discuss  what  might  lawf  u 
by  a  special  contract,  but  companies  cannot  adc 
printed  rules,  exacting,  as  a  condition  for  sendiuj 
that  the  sender  shall  exonerate  or  release  the 
from  damages  caused  by  defective  instruments,  o 


VIRGINIA,  1883.  499 


Western  Union  Telegraph  Ck)mpany  t.  Reynolds  Bros. 

of  proi)er  skill  in  the  operators,  or  by  their  failure  to  use 
due  care. 

See  CHlder sleeve  v.  U.  S.  Tel.  Co.,  29  Md.  232. 

In  Baldwin  v.  U.  8.  Tel.  Co.,  1  Lansing  125,  it  was  held 
with  regard  to  notices  limiting  the  liability  of  the  company 
that  ^*the  same  rule  applied  to  them  as  to  common  carriers, 
and  that  their  liability  would  not  be  limited  by  the  notices 
even  if  brought  to  the  knowledge  of  the  sender."  The 
same  rule  has  been  applied  in  many  other  cases.  When  a 
company  has  once  been  ascertained  to  be  liable  for  damages 
under  the  rules  and  principles  stated  above,  in  this,  as  in 
every  other  case,  the  measure  of  these  damages  must  be  fixed 
by  some  rule  which  should  be  generally  understood  and  well 
settled.  We  have  seen  one  Virginia  statute  upon  this  case, 
in  this  regard.  The  rule  of  damages  is  thus  laid  down  by 
•Rart.-k^  J.,  in  the  case  already  cited  of  Leonard  v.  iT.  T. 
etc  Td.  Co. J  41  N.  T.  644 :  *'  The  measure  of  damages  to 
be  applied  to  cases  as  they  arise  has  been  a  fruitful  subject 
of  discussion  in  the  courts."  The  diflSculty  is  not  so  much 
in  laying  down  general  rules  as  in  applying  them.  The 
cardinal  rule  undoubtedly  is  that  the  one  party  shall 
lecovei^  all  damages  which  have  been  occasioned  by  the 
breach  of  contract  by  the  other  party.  But  this  rule  is 
modified  in  its  application  by  two  others.  The  damages 
must  flow  directly  and  naturally  fron>  the  breach  of  con- 
tract, and  they  must  be  certain  both  in  their  nature  and  in 
respect  to  the  cause  from  which  they  proceed.  Under  this 
latter  rule  speculative,  contingent  and  remote  damages, 
which  cannot  be  directly  traced  to  the  breach  compLiined 
of,  are  excluded.  Under  the  former  rule  such  damages  are 
only  allowed  as  may  fairly  be  supposed  to  have  entered  into 
the  contemplation  of  the  parties,  when  they  made  the  con- 
tract as  might  naturally  be  expected  to  follow  its  violation. 
It  is  not  required  that  they  must  have  contemplated  the 
iictoal  damages  which  are  to  be  allowed ;  but  the  damages 
most  be  such  as  the  parties  may  be  fairly  supposed  to  have 
contemplated  when  they  made  the  contract.  A  more  pre- 
dse  statement  of  the  rule  is,  that  a  party  is  liable  for  all 
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the  direct  damages  which  both   parties   would 
templated  as  flowing  from   its    breach,  if   at 
they  entered  into  it  they  had  bestowed  proj 
tion  upon  the  subject,  and  had  been  fully  infom 
facts/' 

Li  that  case,  the  measure  of  damages  was  held 
difference  in  the  market  prices  of  the  salt  at  Chica 
Oswego  on  the  day  of  shipment,  together  with  tli 
of  transportation. 

Li  the  case  of  Squire  v.  West.  U.  Tel.  Co.,  98  1 
plaintiffs  had  accepted  by  telegraph  an  offer  foi 
of  a  number  of  hogs  in  Buffalo.  The  dispatcl 
properly  delivered  and  the  hogs  were  sold  tc 
party. 

The  court  said  the  damages  should  be  such  : 
would  compensate  the  plaintiffs  for  the  loss  and  in 
tained  by  them.  Where  the  dispatch  directed  the 
ate  attachment  of  property  on  a  sait  in  plaintif 
and  by  reason  of  delay  in  transmission,  the  op] 
for  making  the  attachment  was  lost,  the  company 
liable  to  pay  the  whole  sum  which  would  havebeei 
had  the  attachment  been  seasonably  made.  13  Cal. 

In  the  case  of  Rittenhouse  v.  Independent  Line 
graph,  1  Daly,  474,  it  was  held  that  so  long  as  tl 
were  plain,  the  fact  that  the  meaning  was  unintell 
the  operator  would  not  discharge  the  company. 

So  in  Bowen  v.  Lake  Erie  Tel  Co.^  1  Am.  Law  1 
When  an  order  is  sent  by  telegraph  for  the  purcha 
article,  and  by  mistake  the  name  of  another  article 
stituted,  and  the  receiver  purchases  this  last 
article,  the  company  is  held  liable  for  the  damages  i 
from  the  failure  to  purchase  the  article  actually  ord< 

And  tills,  as  we  have  seen,  was  held  m  the  case  o 
and  New  0.  Td,  Co.  v.  Hobson,  16  Gratt.  122. 

In  the  case  of  Iladley  and  al.  v.  Baxendale  and 
9  Exchequer  R.  p.  341,  much  relied  on  at  bar,  the 
damages  is  stated  in  that  case  to  be  as  follows : 
two  parties  have  made  a  contract  which  one  of  tl 
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broken,  the  damages  which  the  other  party  oaght  to  receive 
with  reference  to  such  breach  of  contract,  should  be  such 
as  may  fairly  and  reasonably  be  considered  either  arising 
naturally  —  i.  e.^  according  to  the  usual  course  of  things — 
from  such  breach  of  contract  itself,  or  such  as  may  reason- 
ably be  supposed  to  have  been  in  the  contemplation  of  both 
parties  at  the  time  they  made  the  contract,  as  the  probable 
result  of  the  breach  of  it." 

In  the  case  of  Western  Union  Tel.  Co.  v.  Bertrand^ 
Supreme  Court  of  Texas,  in  delivering  the  opinion  of  the 
court  in  that  case.  Watts,  J.,  said :  '^  In  the  transmission 
and  delivery  of  messages,  telegraph  companies  must,  from 
fhe  nature  of  the  business  in  which  they  are  engaged,  and 
their  relations  to  the  general  public,  he  held  to  a  strict  rule 
qf  diligence.  They  accept  benefits  and  franchises  granted 
by  laWj  inclvding  the  extraordinary  right  of  eminent 
domain.  The  considerations  that  induce  the  public  to  con- 
fer these  rights  and  franchises  are,  that  it  may  thereby  be 
famished  with  a  safe,  speedy  means  for  the  prompt  trans- 
mission of  information  between  places  remote  from  each 
other ;  and  as  these  corporations  are  on  the  one  hand  created 
for  the  accommodation  and  convenience  of  the  public,  and 
on  fhe  other  organized  and  put  in  operation  for  the  mutual 
profit  of  the  members,  the  law  assigns  them  a  sort  of  dual 
I>osition. 

In  their  relation  to  and  with  the  public  they  are  deemed 
a  kind  of  public  institution,  strictly  private.  The  law 
recognizes  this  two-fold  character  of  these  corporations  and 
regulates  and  determines  their  rights  accordingly." 

In  the  case  of  Chriffin  v.  Colver^  16  N.  Y.  489,  Selden, 
J.,  treating  of  the  measure  of  damages,  said :  ''  The 
party  injured  is  entitled  to  recover  all  his  damages,  inclu- 
ding gains  prevented^  as  well  as  losses  sustained.  The 
amount  which  would  have  been  received,  if  the  contracts  had 
been  kept,  is  the  measure  of  damage  if  the  contract  is 
broken." 

An  important  distinction  has  been  dfawn  in  some  of  the 
to  wit :  that  in  a  case  where  the  dispatch  was  not 
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delivered,  in  suit,  by  the  person  entitled  to 
that  the  contract  was  not  made  with  the  rei 
telegram  and  he  was  not  entitled  to  sue. 
United  Kingdom  Electric  Tel.  Co.j  AUen^s  C 
This  distinction  cannot  hold  nnder  onr  law, 
right  of  action  to  the  receiver  in  the  same  man 
sender,  and  directs  nnder  a  penalty  the  same 
and  dne  care  as  to  the  receiver,  or  the  delivery 
sage,  as  to  the  transmission  of  the  message.     S( 
tion,  chapt.  65,  Code  1873. 

The  duties  and  obligations  of  telegraph  com; 
public  have  been  in  all  the  States  the  subject  c 
action  ;  in  most  of  the  States  the  laws  are  ver 
stringent ;  in  some  States  the  company  is  not  oi 
lines  and  forfeitures,  but  to  action  for  damag 
offending  officers  and  agents  are  declared  liab 
fines  and  long  imprisonment.  Rev.  Laws  of  I 
3, 600-3, 605.  In  other  States  they  are  subject  to  g 
of  law,  and  included  under  the  general  rule  con 
porations generally.  Statutes  of  Minn.,  sectioi 
In  still  other  States  the  fine  or  forfeiture  is  m 
and  is  measured  by  the  amount  paid  for  the  met 
Statutes  of  Maine,  sections  1  and  2,  chap.  63. 
of  Colorado  the  company  is  held  liable  for  i 
resulting  from  their  negligent  failure  to  perform 
and  obligations  to  the  public.  General  Laws  ( 
pages  178  and  292. 

In  Virginia  there  is  no  distinction  drawn  by  ] 
one  class  of  messages  and  other  classes, 
section  of  chapter  66,  Code  1873,  denounces  a 
every  failure  to  transmit  a  dispatch,  &c.  There  i 
tion  drawn  in  the  law  as  to  one  sort  of  prom] 
reference  to  one  kind  of  dispatch,  and  anoth< 
less  degree  of  promptitude  with  reference  to  a] 
of  dispatch. 

A  telegraph  company  in  this  State  is  requl 
et>ery  dispatch  presented  to  it,  on  which  the  ui 
are  paid  according  to  the  regulations  of  the  con 
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igree  of  negligence  in  each  case,  and  the  extenuating  cir- 
Lmfltances  attending,  will  depend  upon  the  character  of 
[ftmrh  case.    If  the  company  will  strictly  perform  its  obliga- 
tions, and  is  in  no  default  on  its  part,  the  law  makes  pro- 
p  Tision  for  its  protection  as  in  the  case  of  all  common  car- 
lierB  or  institutions  in  which  the  public  has  rights. 

In  this  case  the  company  entirely  failed  to  do  anything 
en  Us  pa/rt^  except  to  make  the  contract,  receive  the  Tnes- 
sage  and  the  pricey  the  usual  charge  for  sending  the  same 
aooording  to  the  regulations  of  the  company,  and  then,  so 
far  as  this  record  shows,  threw  the  dispatch  away  and  did 
nothing  more.  And  the  said  company  seeks  to  justify  this 
neglect  and  failure  to  duty  on  its  part  by  drawing  a  subtle 
and  fine-spun  theory  about  the  character  of  the  dispatch. 
It  not  being  understood  by  the  company  as  to  its  full 
meaning,  and  as  to  what  the  courts  have  decided  in  this 
country  and  in  England  about  cipher  dispatches.  If  the 
compsjij  had  not  undertaken  to  send  this  dispatch,  upon 
fhe  ground  that  it  was  unintelligible  to  it,  then  this  defense 
might  perhaps  be  considered  ;  but  the  distinction  between 
fhe  two  sorts  of  dispatches  which  would  relieve  the  com- 
pany from  obligation  to  send  a  dispatch  which  they  have 
agreed  to  send,  and  which  they  have  received  money  to  send, 
and  which  they  are  bound  by  law  to  send,  is  not  founded 
on  the  law,  and  we  do  not  think  it  is  founded  on  any  sound 
1^^  principles.  If  there  was  any  contemplation  between 
fhe  i>arties  as  to  the  damages,  or  if  there  had  been  any  con- 
templation at  the  time  of  the  contract  between  them  of  the 
damages  likely  to  be  demanded  on  the  one  hand,  and  to  be 
payable  on  the  other,  it  is  difficult  to  discover  on  what  basis 
their  joint  views  could  have  rested  on  this  subject  of 
damages  upon  a  failure,  other  than  the  one  we  have  con- 
sidered, to  wit,  the  amount  in  which  one  party  is  injured 
by  the  neglect  of  the  other  to  perform  his  contract  on  his 
part,  to  wit,  tJie  loss  sustained. 

It  seems  that  in  this  case,  whatever  may  have  been  the 
reason  in  other  cases,  the  obligation  of  the  company  to  send 
this  dispatch  looked  at  solely  from  a  stand -point  of  a  con- 
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tract  between  the  parties,  is  in  no  degree  lessei 
&ct  that  the  dispatch  was  a  set  of  nine  letters 
nine  words — words  are  sent  over  the  wires  by  1 
letters  have  to  be  sent  in  order  to  send  words, 
difficnlt  to  send  a  set  of  nine  letters  than  to  sen< 
number  of  words,  and  it  is  shown  to  be  the  everj 
ness  of  the  company  to  send  a  set  of  letters  c 
words,  as  they  may  be  requested,  and  there  is  i 
show  that  the  task  of  the  company  was  increase 
more  difficult  by  the  agreement  with  the  appellee 
the  dispatch  composed  of  the  nine  letters  mentic 
composing  the  said  telegram.    The  statute  of 
imposing  the  obligation  upon  the  telegraph  cc 
promptly  send  a  dispatch,  is  plain  and  unequivt 
terms,  and  it  is  only  by  going  outside  of  its  lang 
thus  beyond  the  law  itself,  that  any  question  can 
or  suggested  as  to  its  meaning.    The  object  of 
lature  in  enacting  it  is  obvious  enough,  but  upon 
of  the  journal  of  the  house  of  delegates,  1865-6,  w 
on   the    16th  of    January,    1866,   the  house  of 
instructed  the  law  committee  to  report  to  that  I 
legislation  is  necessary  to  secure  greater  ^cw^p<^Y 
transmission  and  delivery  of  messages  by  teleg: 
panies;  and  soon  after  that  committee  reportec 
which  is  the  present  law.   The  object  of  the  law,  1 
as  its  terms  import,  to  secure  greater  promptiti 
transmission  and  delivery  of  dispatches.     Shall 
enforce  the  law  as  it  is  written,  or  go  outside  its  p 
to  find  a  different  meaning  ? 

To  say  that  under  this  law  a  company  may  sen 
sage  or  not  as  it  may  happen  to  fancy,  unless  th 
is  plain  and  intelligible,  written  out  in  full,  wo 
entirely  destroy  the  act  of  the  legislature,  and  1( 
companies  without  other  restraint  than  that  whis 
imposed. 

Pew  dispatches  are  ever  perfectly  plain  and  full 
meaning,  and  a  vast  proportion  of  all  their  busine 
either  in  cipher,  or  disconnected  words  and  senten 
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We  are  of  opinion  the  law  should  be  enforced,  and  if  the 
iQgislatore  shall  see  fit  to  draw  a  distinction  between  differ- 
ent sorts  o^  messages,  it  will  more  properly  come  within  the 
scope  of  their  powers. 

bi  this  case  the  court  was  asked  by  the  defendant  to 
instruct  the  jury,  that  in  order  to  hold  the  defendant  liable 
for  more  than  nominal  damages,  they  must  believe  that  the 
defendant  company  was  substantially  informed  of  the  mean- 
ing and  purport  of  the  message  in  said  telegram  contained, 
and  of  the  facts  and  approximate  extent  of  the  plaintiff's  lia- 
bility to  loss  in  case  of  failure  to  transmit  the  said  telegram 
promptly  and  correctly. 

This  instruction  was  proi)erly  refused  by  the  court,  and 
there  was  no  error  in  such  refusal  of  the  court ;  and  there 
was  no  error  in  the  refusal  of  court  to  give  any  instruction 
asked  for  by  the  defendant,  for  reasons  already  stated.  The 
said  Corporation  Court  of  Norfolk  did  err,  however,  in  giv- 
ing to  the  jury  the  instruction  given  by  court  in  lieu  of 
those  asked  for  by  the  defendant,  which  are  substantially 
the  same  as  those  asked  for  by  the  defendant,  and  should 
not  have  been  given  to  the  jury,  for  the  reasons  already 
8tat.ed. 

But  as  the  verdict  of  the  jury  is  plainly  right,  the  said 
eourt  did  not  err  in  refusing  to  set  it  aside.  The  court  is  of 
opinion  that  there  is  no  error  in  the  record  which  has 
worked  an  injustice  either  to  the  plaintiff  or  defendant 
below,  and  upon  the  principles  of  the  case  of  The  Barik  of 
DcmviUe  v.  WaddiUj  27  Gratt.  448,  the  court  will  not 
reverse  and  remand  the  case  for  an  error  which  has  not,  as 
appears  by  the  record,  resulted  in  any  injury  of  which  the 
appellant  can  complain. 

The  jury  has  assessed  the  damages  in  violation  of  what 
may  be  claimed  to  be  the  clear  meaning  of  the  instructions 
of  the  court  below ;  but  the  verdict  is  nevertheless  plainly 
rights  and  adopts  a  measure  of  damages  fixed  by  law  for  this 
case  and  every  similar  case,  ^^  which  is  such  damages  as  the 
party  injured  has  sustained  by  reason  of  the  wrongful  act 
of  the  telegraph  company,  in  violation  of  the  statute ;''  and 
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the  ooort  is  therefore  of  opinion  to  aflbm  the  ju 

the  Corporation  Court  of  the  city  of  Norfolk. 

Judgment  t 
Lewis,  P.,  dissented. 


Norn.— Bee  Imdbx,  titles  *<  Cipher  Dispatch,"  **  Damages." 
See  note  to  OofMiee  ▼.  FT.  U.  2U.  0(9.,  ai^  p.  99. 


Mutual  Union  Telbgbaph  Company  v.  City  ob 

and  anothbb. 


V.  8.  Ofraiil  CouH,  Northern  DisMet  oflUinois, 

In  Equity. 

(16  Fed.  R.  809.) 

Poles  in  btbbbts. 


A  municipal  corporation  has  the  power  to  regulate  the  mail 
telegraph  poles  and  wires  in  its  streets. 

Action  for  inj  auction   to  prevent  the  defend 
City  of  Chicago  and  its  mayor,  from  interfering 
plaintiff's  wires  in   the    streets    of    the  city,   ai 
interfering  with  the  replacing  and  repairing  those 
cnt. 

It  appeared  that  the  poles  and  wires  had  been 
by  virtne  of  an  ordinance,  which  limited  the  time 
maintenance ;  and  that  the  time  having  expired,  th< 
of  his  own  volition,  had  ordered  the  wires  cnt,  wl 
been  done. 

It  was  held  that  the  mayor  had  no  right  or  anti 
cnt  the  wires  ;  bnt  that  they  being  cnt,  the  plaintii 
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right  to  maintain  them  had  expired  by  limitation,  could  not 
be  protected  by  the  court  in  replacing  them. 

Only  that  portion  of  the  opinion  is  given  here  which 
nlates  to  the  subject  stated  in  the  head  note. 

I/yman  TrumbvU^  for  plaintiff. 

Jvlius  Orinnell^  for  defendant. 

Dbummond,  J. :  *  *  *  *  *  A  great  city,  notwith- 
standing telegraph  lines  may  be  an  instrument  of  commerce, 
has  the  right,  as  I  believe,  to  determine  how,  in  what  man- 
ner, and  upon  what  condition  a  telegraph  company  shall 
enter  the  city  and  pass  through  it  for  the  purpose  of  allow- 
ing the  citizens  of  the  country  to  communicate  by  telegraph, 
one  with  another.  A  railroad  is  a  great  instrument  of  com- 
merce, and  yet  there  can  be  no  doubt  that  the  city  of 
Chicago  has  the  right  to  prescribe  the  terms  upon  which  a 
laUroad  shall  come  into  and  pass  througli  the  city,  how 
oars  shall  be  run,  with  what  degree  of  speed,  etc.  These 
are  all  matters  subject  to  the  control  of  the  city.  Even 
were  it  true  that  this  were  a  telegraph  company  clothed 
with  all  the  rights  given  by  the  act  of  Congress,  the  power 
of  the  city  would,  probably,  still  exist  the  same  as  with  a 
railroad  company  or  an  ordinary  telegraph  company  not 
acting  under  the  authority  of  congress  to  regulate  and  con- 
trol it.      ^^^^^^^^^* 

I  can  have  no  doubt  that  it  is  entirely  competent  for  the 
dty  authorities,  unless  they  are  bound  by  some  absolute 
contract  permitting  the  poles  and  wires  to  stand  as  they 
are,  to  have  them  removed  and  put  an  end  to  such  unsightly 
obstructions  as  these  poles  and  wires  are  now  in  our  streets. 
There  must  be  a  power,  I  think,  somewhere,  to  cause  them 
to  be  removed,  and  to  regulate  and  control  the  manner  in 
which  telegraph  lines  shall  enter  or  pass  through  the  city. 


See  IHDXX,  titles  "  Poles  and  Wires  in  Streets,"  **  Municipal  CkmtroL' 
See  note  to  Am.  Un.  Te(.  Co.  ▼.  Toum  ofHarrimm,  ante,  p.  S91. 
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John  S.  Tuttle  et  al.  y.  The  Bbush  Elbotbio  Iluf- 

MINATTNQ  Co. 

Superior  Court  of  New  York  City,  March  1, 188S. 

(50  N.  Y.  Superior,  464.) 

ELBOTRIO  LIOBTINO.— UBB  of  8TBBBT8.  ' 

The  maintenance  of  the  poles  and  wires  of  an  electric  lighting  i^Btain  for 
the  purpose  of  lighting  the  streets  of  a  city  is  a  public  use  and  not  inooa- 
sistent  with  the  terms  of  the  trust  under  which  the  munic^mlity  boUs 
the  fee  of  the  streets,  viz.,  "  that  the  lands  may  be  appropriated  and 
used  forever  as  public  streets.*' 

Whether  the  same  would  be  true  as  to  private  lighting,  doubted. 

Upon  the  question  of  fact  whether  particular  poles  interfere  with  other 
uses  of  the  streets,  courts  will  not,  in  absence  of  evidence  of  serious  in- 
terference, interfere  with  the  discretion  given  the  municipal  authoritiai 
as  to  the  necessity  and  location  of  improvements  in  streets. 

Action  for  permanent  injunction  restraining  the  erection 
of  poles  and  wires  for  lighting  certain  streets  of  New  York 
city  by  electricity.     The  facts  appear  in  the  opinion. 

L.  E.  Chittenden^  for  plaintiffs. 

William  M,  Evarts  and  Charles  C,  Beamany  Jr.j  for 
defendants. 

Ingbaham,  J.:  Twenty-fifth  street,  between  Broadway 
and  Sixth  avenue,  in  the  city  of  New  York,  was  opened  in 
pursuance  of  the  provisions  of  the  act  of  1813,  and  the  land 
condemned  by  the  city  and  paid  for  in  pursuance  of  the 
provisions  of  that  act. 

The  provisions  have,  since  their  passage,  been  the  subject 
of  much  judicial  discussion,  but  I  think  it  will  be  proper  to 
call  attention  to  the  language  used  by  the  act,  in  relation  to 
the  interest  that  vests  in  the  city  of  New  York  in  the  land 
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mdemned  and  taken  thereunder.  After  providing  for  the 
^pointment  of  commissioners  and  the  confirmation  of  their 
jport  by  the  Supreme  Court,  the  statute  provides :  "And 
1  such  final  confirmation  of  such  report  by  the  said  court, 
16  said  mayor,  aldermen  and  commonalty  of  the  city  of 
Few  York  shall  become  and  be  seized  in  fee  of  all  the  said 
jids,  tenements,  hereditaments  and  premises  in  the  said 
^port  mentioned,  that  shall  or  may  be  so  required  for  the 
orpose  of  opening  the  said  public  square  or  place,  street  or 
Fenue,  or  part  or  section  of  a  street  or  avenue  so  to  be 
pened  *  *  *  *  as  the  case  may  be,  the  same  to  be 
ppropriated,  converted  and  used  to  and  for  said  purpose 
ccordingly,"  and  thereupon  said  mayor,  &c.,  may  take 
ossession  of   the  same ;   and  then  follows  the  proviso  : 

In  trust,  nevertheless,  that  the  same  be  appropriated  and 
apt  oi>en  for  or  as  part  of  a  public  street,  avenue,  square 
r  place  forever,  in  like  manner  as  the  other  public  streetB, 
Fenues,  squares  and  places,  in  the  said  city  are  and  of 
ight  ought  to  be." 

The  fee  of  the  land  taken  under  the  provisions  of  this  act 
B8t8  in  the  municipal  corporation,  the  mayor,  &c.,  of  New 
Tork,  not  absolutely,  but  in  trust  for  a  public  purpose,  viz., 
Iiat  the  lands  may  be  appropriated  and  used  forever  as 
nblic  streets.  The  municipal  corporation,  exercising 
dthin  its  sphere  a  portion  of  the  sovereignty  of  the  State, 
old  the  property,  not  for  its  profit  or  emolument,  but  for 
lie  public  use  as  a  street,  and  has  neither  the  right  nor  the 
ower  to  apply  any  such  property  to  purposes  inconsistent 
dfh  street  uses. 

This  principle  was  establshed  in  the  case  of  People  v. 
Zerr^  37  N.  Y.  198,  and  as  far  as  I  have  been  able  to  dis- 
over  has  never  been  questioned,  but  has  been  re-affirmed  by 
lie  Court  of  Api)eals  in  KeUinger  v.  Forty-second  Street 
ZL  J?.  Cb.,  60  N.  Y.  210,  and  again  distinctly  re-affirmed  in 
fahady  ▼.  Bnshwick  H.  S.  Co.,  91  id.  148,  where  the 
irarfe  says:  ^^The  plaintiff,  though  an  abutting  owner 
hnidy,  tile  fee  of  the  street  being  in  the  city,  was  entitled 
>  fhe  use  of  the  street,  and  neither  the  legislature  nor  the 
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city  could  devote  it  to  purposes  inconsistent 
uses." 

But  the  limitation  of  the  ownership  of  the 
streets  applies  only  to  acts  which  are  not  '*  inch 
the  objects  of  the  grant  —  viz.,  that  the  land  ma 
propriated  and  nsed  forever  as  public  streets- 
People  V.  Kerr ;  or  "  inconsistent  with  street  us4 
in  Mdhady  v.  BtcshwicJk  Railroad  Co.  Th< 
Appeals  in  the  last  case  says  that  the  8tor^ 
untouched  the  decision  in  People  v.  Kerr^  th 
railroad  was  a  street  use  consistent  with  the 
abutting  owners. 

Defendant  is,  therefore,  entitled  to  judgD 
appears  that  the  acts  of  the  defendants  were  ani 
the  proper  authorities,  and  that  the  use  complaii 
street  use  withiii  the  objects  of  the  grant  to  the  < 

Prior  to  the  year  1813  the  common  council  o 
provided  regulations  for  lighting  the  streets  o 
under  the  general  authority  to  pass  ordinances 
the  old  charters ;  and  by  the  206th  and  207th 
the  general  act  of  1813,  penalties  are  provided  fo: 
or  interfering  with  any  glass  lamp  already  huuf 
or  hereafter  to  be  hung  or  fixed,  in  any  of  the 
New  York. 

It  thus  appears  that  prior  to  the  passage  of  tli 
act  of  1813,  the  city  of  New  York  had  under  il 
power  used  the  streets  for  the  purpose  of  provid 
and  that  at  that  time  portions  of  the  street  we 
priated  for  such  purpose.    The  trust  on  which  the 
the  streets  was  that  they  were  to  be  appropriate! 
purpose  that  the  streets  of  said  city  were  at  that  t 
viz.,    among   others,   for   lighting  the  streets; 
examination  of  the  ordinances  of  the  common  con 
the  statutes  of  the  State,  will  show  from  that  tin 
present  the  city  of  New  York  has  continually  i 
occupied  such  portion  of  the  streets  as  were  nee 
properly  light  them. 

That  the  city  has  a  duty  to  x)erf orm  in  lighting  tl 
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haa  been  decided.  In  Harlem  Qas  Idght  Co.  v.  Mayor,  <fic., 
of  New  TorTc^  33  N.  Y.  327,  Judge  Bkown,  in  delivering 
one  of  the  opinions  of  the  court,  says :  '  ^  The  power  and 
duty  of  the  municipal  government  to  furnish  light  for  the 
streets  and  avenues  of  the  city  is  not  disputed  or  put 
in  controversy  in  this  action.  Indeed,  it  could  not  be  with 
any  show  of  reason  or  good  sense."  Such  power  existing 
in  the  corporation,  the  legislature  directed  how  it  should  be 
exercised. 

Section  73  of  chapter  336  of  Laws  of  1873  provides  that 
the  commissioner  of  public  works,  in  conjunction  with  the 
mayor  and  comptroller,  is  authorized  from  time  to  time  to 
contract  as  provided  in  section  97  of  the  act  for  lighting  the 
streets  with  gas,  and  by  chapter  478  of  the  Laws  of  1879, 
amending  section  1  of  chapter  126  of  Laws  of  1878,  it  was 
provided  that  the  board  authorized  to  make  contracts  for 
lighting  the  streets,  etc.,  with  gas,  is  authorized  and 
empowered  to  contract  for  such  lighting  the  public  lamx>s 
in  said  streets,  etc.,  with  gas  or  other  illuminating 
materials  in  said  city,  by  one  or  more  contracts. 

The  board  mentioned  and  empowered  by  said  statute,  on 
May  36,  1881,  made  a  contract  with  the  defendants  to  light 
a  portion  of  the  streets  of  the  city  and  Madison  and  Union 
squares  by  electric  lights.  Such  contract  provided  that 
before  the  defendants  should  have  the  right  to  connect  the 
lamps  with  the  pipes  or  conductors,  that  the  defendants 
should  have  or  procure  a  grant  or  franchise  from  the  mayor, 
aldermen  and  commonalty,  authorizing  the  laying  the  gas 
mains  or  conductors  in  the  streets  or  parts  of  streets  in 
which  the  lamps  are  located. 

On  May  3,  1881,  an  ordinance  or  resolution  was  adopted 
by  the  mayor,  aldermen  and  commonalty  of  the  city  of  New 
York,  whereby  the  defendant  was  authorized  and  em- 
powered to  lay,  erect  and  construct  suitable  wires  or  other 
conductors,  with  the  necessary  poles,  pipes  or  other  fixtures 
in,  on,  over  and  under  the  streets,  avenues,  etc.,  of  the  city 
of  BTew  York,  for  conducting  and  distributing  electricity. 
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to  be  done  under  and  according  to  the  direction  < 
missioner  of  public  works. 

Thereafter  the  commissioner  of  public  works  gi 
mission  to  the  defendants  to  place  poles  of  eztr 
length  in  Twenty-fifth  street,  between  Broadway 
avenue.  And  in  pursuance  of  this  authority  ai 
sion,  and  to  carry  out  their  said  contracts  wit 
authorities^  and  under  the  direction  of  the  comm 
public  works,  the  defendants  erected  the  poles  c 
of  in  Twenty-fifth  street,  and  have  since  that  tim 
said  poles  to  carry  wires  as  conductors  from  thei 
where  the  electricity  is  generated  to  the  str 
lighted,  for  the  electric  lights  erected  and  main 
them  under  the  said  contract,  which  said  contract 
time  to  time  been  continued,  and  the  defendai 
present  using  the  said  poles  to  carry  such  wire  to 
streets. 

If  the  city  authorities  had  erected  the  poles  f o 
pose  of  supplying  the  streets  with  light,  it  is  ev: 
plaintiffs  could  not  complain.  Such  a  use  of  tl 
would  have  been  within  the  express  words  and  c 
of  the  grant,  and  just  such  a  use  as  that  for  whic: 
held  the  streets,  viz.,  for  the  purpose  of  a  public  s 

The  fact  that  when  the  act  was  passed,  the  la 
oil  lamps  placed  on  poles,  and  no  poles  were  n 
carry  the  conductors  to  such  lamps,  would  not  pre 
city,  when  an  improved  method  of  lighting  the  st 
been  discovered,  from  using  such  improved  metho 
such  power  was  possessed  by  the  city,  all  the  case 
subject  recognize. 

In  People  v.  Kerr  {supra\  the  court  says,  on  p 
"The  principle  that  in  the  dedication  to  the  uses  < 
street  is  involved  the  right  to  apply  the  land  to  all 
lie  and  beneficial  uses  for  which  such  streets  si 
time  to  time  be  adapted,  is  one  which  is  in  accords 
the  nature  and  character  of  the  common  law ;"  anc 
204 :  '  ^  I  see  no  reason  to  doubt  that  the  acquisitio: 
fee  for  the  purposes  of  the  street  by  a  corporatioi 


UNITED  STATES,  1883.  613 


John  S.  Tattle  et  al.  v.  The  Brash  Electric  niaminating  Ck>. 

York,  subjects  whatever  ultimate  estate  or  right  of  rever- 
sion that  may  remain  in  the  original  owners^  to  a  servitude 
commensurate  with  all  the  uses  and  purposes  of  a  street  in 
a  great  city."  In  ^^ey  v.  Elevated  R.  R.,  90  N.  Y.  161, 
Danfobth,  J. :  ^^The  public  purpose  of  a  street  requires  of 
the  land  the  surface  only.  Very  ancient  usage  permits  the 
introduction  under  it  of  sewer  and  water  pipes  and  upon  it 
po0t8  for  lamps;  of  these  things  an  abutting  owner 
could  not  complain."  And  Tbaoet,  J.,  says  at  page  179: 
•<A8  the  other  streets  of  the  city  were  or  lawfully  ought  to 
be,  80  this  street  was  to  be ;  it  was  to  bean  open  street ;  one 
which  would  furnish  light  and  air  to  the  abutting  property, 
and  a  free  and  unobstructed  passage  to  the  inhabitants  of 
the  dty.  While  the  legislature  may  regulate  the  use  of  the 
street  as  a  street,  it  has  no  power  to  authorize  a  structure 
thereon,  which  is  subversive  of  and  repugnant  to  the  uses  of 
the  street  as  an  open  public  street.  Whether  a  particular 
stracture  authorized  by  the  legislature  is  consistent  or  incon- 
sistent with  the  use  of  the  street  as  a  street,  must  be  largely 
a  question  of  fact  depending  upon  the  nature  and  character 
of  the  structure  authorized." 

It  cannot  be  seriously  maintained  that  the  structure  here 
erected  closes  the  streets  to  any  appreciable  extent,  nor  that 
such  poles  seriously  affect  the  light  or  air  of  or  the  right  of 
access  to  plaintiff's  property ;  but  such  use  of  the  streets  is 
entirely  consistent  with  the  use  of  the  street  as  a  street,  and 
is  not  such  a  structure  as  is  ^'subversive  of  and  repugnant 
to  the  uses  of  the  street  as  an  open  public  street." 

The  legislature  has,  as  we  have  seen,  given  the  city 
authorities  power  and  authority  to  light  the  streets,  and, 
instead  of  doing  it  directly  by  the  city,  it  has  authorized 
and  empowered  them  to  contract  for  such  lighting  the  public 
lamps  with  gas  or  other  illuminating  materials  in  said  city 
by  one  or  more  contracts. 

This  power  given  was  conferred  for  public  purposes,  and 
wiule  they  are  to  be  exercised  in  conformity  with  the  direc- 
tion of  the  legislature,  yet,  within  the  discretion  given  by 

llie  legislature  as  to  the  mode  an,d  manner  of  lighting  the 
Vol.  I-i 
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streets  and  the  illumiiiating  materials  to  be  used  for 
purpose,  the  city  authorities  are  the  *^sole  and  exdi 
jadges.'*      Matter  o/DurgOy  60  N.  Y.  517;  Btfies  v. 
of  Lockpart,  60  N.  Y.  238. 

The  rule  is  well  settled  that  where  power  is  conferred  jn^ 
public  officers  or  a  municipal  corporation  to  make  impion^l 
ments  and  to  keep  them  in  repair,  the  duty  to  make  ^bm] 
is  qtuisi  judicial  or  discretionary,  involving  a  detenniii^- 
tion  as  to  the  necessity,  requisite  capacity,  location,  etai, 
and  for  a  failure  to  exercise  this  power,  or  an  erroneooi 
estimate  of  the  public  needs,  no  civil  action  can  be  main- 
tained.  Urguhart  v.  City  of  Ogdenshurg^  91  N.  Y.  7L 
And  the  fact  that  this  power  be  placed  in  the  hands  of 
one  or  more  officers  is  only  another  form  for  the  executkm 
thereof.    Matter  of  Zhorowski^  68  N.  Y.  90. 

In  the  exercise  of  such  power  the  proper  authorities  have 
made  a  contract  with  defendants  to  light  certain  of  the 
streets,  and  the  common  council  have  authorized  def  endantB 
to  erect  the  necessary  poles,  pipes  or  other  fixtures  for  con- 
ducting or  distribating  electricity  under  the  direction  of 
the  commissioner  of  public  works. 

The  commissioner  had  given  permission  to  erect  the  poles 
objected  to,  and  it  thus  appearing  that  the  city  authoritieB, 
following  the  direction  of  the  legislature,  have  exercised  the 
discretion  vested  in  them,  their  action  became  conclusive  — 
for  if  a  person  owning  property  on  a  street  could  object  and 
prevent  the  carrying  out  of  the  contract,  it  would  give  such 
property  owner  the  power  which  the  legislature  has  vested 
in  the  city  authorities. 

The  fact  that  the  street  through  which  the  poles  are 
located  is  not  one  of  the  streets  lighted  is  not  material. 

The  manner  of  lighting  the  streets  is  the  discretion  that 
is  vested  in  the  city  authorities,  and  they  having  exercised 
such  discretion  by  providing  that  certain  streets  are  to  be 
lighted  by  wires  carried  through  Twenty-fifth  street,  their 
acts  cannot  be  reviewed.  Such  a  provision  was,  from  the 
nature  of  the  material  used,  absolutely  necessary.  It  is 
impossible  to  generate  electricity  at  the  foot  of  each  lamp- 
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post ;  and  under  such  circumstances,  in  order  to  carry  out 
the  power  given  to  light  the  streets,  it  was  necessary  to 
bring  the  electricity  to  the  streets  to  be  lighted. 

The  same  remark  applies  to  the  claim  of  the  plaintiff  that 
the  city  authorities,  or  their  contractor,  should  have  placed 
the  wires  under  ground.  There  was  much  evidence  taken 
on  that  subject,  and  I  do  not  think  that  such  evidence  estab- 
lished the  fact  that  any  underground  conductor  has  been 
invented,  the  use  of  which  would  enable  the  defendant  to 
perform  its  contract ;  but  it  is  sufficient  to  say  that  the  city 
aathorities  have  authorized  the  use  of  overground  conduc- 
tors for  such  purpose. 

The  same  may  be  said  in  answer  to  the  proposition  that 
as  another  company  using  a  different  system  have  success- 
fnlly  used  underground  conductors,  that  defendant  should 
also  use  underground  conductors ;  the  city  authorities,  in 
the  exercise  of  the  discretion  vested  in  them,  have  not  em- 
ployed such  system,  but  have  employed  the  defendant's 
system. 

The  examination  that  I  have  been  able  to  give  to  this  case 
has  convinced  me  that  the  city  authorities  have  the  power 
to  light  the  streets  by  contracting  with  the  defendants,  and, 
having  exercised  such  power,  they  are  the  sole  and  exclu- 
sive judges  of  the  means  to  be  employed,  so  long  as  they  do 
not  authorize  a  use  which  '^is  subversive  of  and  repugnant 
to  the  use  of  the  street  as  an  open,  public  street,"  and  the 
poles  used  by  the  defendants  are  not  such  a  use.  This  view 
Is  substantially  the  same  as  was  arrived  at  by  Judge 
Haioht,  in  People  ex  rel.  McManus  v.  TTiompson^  decided 
in  September,  1883. 

The  fact  that  obstructions  which  have  from  time  to  time 
been  authorized  in  the  streets,  are  gradually  becoming  so 
serious  as  to  do  great  injustice  to  the  owners  of  property 
fronting  on  the  streets  used,  must  be  apparent  to  all,  but 
such  considerations  are  properly  addressed  to  the  legisla- 
ture ;  the  courts  have  to  apply  the  law  as  they  find  it,  and 
not  attempt  to  correct  abuses,  the  correction  of  which 
belongs  to  the  legislative  department  of  the  government 
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In  consequence  of  the  view  that  I  have  taken  of  this  eaae^ 
I  have  not  considered  it  necessary  to  determine  the  waAob 
ity  of  the  defendants  under  the  resolution  of  the  comnioi 
council,  and  chapter  612  of  the  Laws  of  1879,  as  amendid 
by  chapter  73  of  the  Laws  of  1882,  to  use  the  streets  for  file 
purpose  of  supplying  electricity  to  private  persons. 

It  might  well  be  doubted  whether  such  a  use  was  one 
included  within  the  objects  of  the  grant  to  the  city,  and 
whether  the  legislature  or  the  corporation  would  be  author- 
ized to  grant  to  private  parties  for  private  purposes  flie 
right  to  obstruct  or  use  the  streets  which  are  held  by  flie 
city  in  trust,  that  the  same  be  appropriated  a  public  street 
forever;  but  the  determination  of  that  question  is  not 
necessary  to  the  decision  of  this  case. 

I  am  of  the  opinion,  therefore,  that  defendant  is  entitM 
to  judgment,  with  costs. 


See  IMDKZ,  title  "Poles  and  Wires  in  Streets:  Bights  of  AfcotliBg 
Owners." 
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Supreme  Court  of  South  Carolina^  March  19, 188S. 

(19  8.  C.  71.) 
Duty  of  tblbgbaph  ooiiPiLNiBS.—  Bubdbn  of  fboof. 

The  liability  of  telegraph  companies  for  the  safe,  correct  and  prompl 
transmission  of  messages  is  not,  like  common  carriers,  that  of  an  insurer, 
but  rather  like  bailees  locatio  operia  faciendi. 

Accordingly  held  that  the  trial  judge  correctly  charged  that  a  prima /ocis 
case  having  been  established  by  plaintiff  by  proving  a  contract  to  send, 
a  consideration  and  a  breach,  the  company  becomes  bound,  not  to  ex- 
plain how  the  mistake  occurred,  but  only  to  prove  that  it  did  not  oocur 
through  the  negligence  of  its  agents  or  officers. 
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Action  for  damages  for  mistake  in  transmission  of  a 
:4iipher  dispatch.  The  opinion  sufficiently  states  the  case. 
Ai^peal  by  plaintiff. 

T.  W.  Bacot  and  E.  McOrady^  Jr.^  for  appellant. 

Simanton  &  Barker^  contra. 

The  opinion  of  the  court  was  delivered  by  Mr.  Chief 
Justice  Simpson  : 

The  plaintiffs,  citizens  of  Charleston,  sent  a  night  mes- 
sage from  that  city  over  defendant's  wires  to  their  agent 
in  New  York,  directing  him  to  purchase  a  certain  number 
of  bales  of  cotton.  The  message  was  in  cipher,  and  a  mis- 
take was  made  in  its  transmission,  on  account  of  which 
several  hundred  more  bales  were  bought  than  plaintiffs 
ordered.  Cotton  fell  in  price,  and  plaintiffs  incurred  a  con- 
siderable loss.  This  action  was  brought  to  recover  damages 
because  of  said  loss.  The  message  being  a  night  message, 
and  under  the  rules  of  the  company  not  required  to  be  re- 
peated or  to  be  sent  as  promptly  as  day  messages,  was 
transmitted  at  much  lower  rates,  and  also  upon  different 
conditions  than  those  attending  the  latter,  all  of  which  was 
specified  in  a  special  contract,  printed  as  a  heading  upon 
the  x>ai>er  on  which  the  message  was  written^  of  which  the 
following  is  a  copy : 

«  Blank  No.  45. 

"  THE  WESTERN  UNION  TELEGRAPH  OOMPANT. 

"Haut-b^tb  Messaqb. 

«« The  busiDees  of  telegraphing  is  liable  to  errors  and  delays,  arising  from 
CM1M8  which  cannot  at  all  times  be  goarded  against,  including,  sometimes, 
nogUgenoe  of  servants  and  agents,  whom  it  is  necessary  to  employ.  Most 
•nrcnm  and  delays  may  be  prevented  by  repetition,  for  which,  during  the 
dajy  half  price  extra  is  charged  in  addition  to  full  tariff  rates.  The  West- 
ern Unkm  Telegraph  Company  will  receive  messages  to  be  sent  without 
vspetltion  during  the  night,  for  delivery  not  earlier  than  the  morning  of  the 
MKt  ensoing  business  day,  at  one-half  the  usual  day  rates,  but  in  no  case 
lior  less  than  twenty-five  cents  tolls  for  a  single  message,  and  upon  the 
mEgnm  oondition  that  the  sender  will  agree  that  he  will  not  claim  damages 
te  encn  or  delays,  or  for  non-delivery  of  such  messages,  happening 
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from  any  cause,  beyond  a  sum  equal  to  ten  tunes  the  amount  psIA 
transmission ;  and  that  no  claim  for  damages  shall  be  valid  unlen; 
in  writing  within  thirty  days  after  sending  the  message. 

**  Messages  will  be  delivered  free  within  the  established  free 
limits  of  the  terminal  office.    For  delivery  at  a  greater  distance  a 
charge  will  be  made  to  cover  the  cost  of  such  delivery,  the  sender 
guaranteeing  payment  thereof. 

**  The  company  will  be  responsible  to  the  limit  of  its  lines  only,  for : 
sages  destined  beyond,  but  will  aci  as  the  sender's  agent  to  deliver  tki 
message  to  connecting  companies  or  carriers,  if  desired,  without  d«qp 
and  without  liability. 
'*  A  R.  Bbbwbr,  Seeretarp.  "  Nobtdi  Gbbbt.  IVniML 

'*  Send  the  following  half-rate  message,  subject  to  the  above  tensi^ 
which  are  agreed  to : 

'*  May  8Snd,  18861 
'<To  F.  Warley,  101  Pearl  Street,  N.  T.: 

*'  If  failure  hottentot  humor  if  exactly  idle  humorist 

*'FlNGKNKT  BWML 

*'  ISr  Bead  notice  and  agreement  at  the  top." 

The  judge  charged  the  jury  that  the  stipulations  in  this 
contract  in  reference  to  absolute  and  unconditional  exemp- 
tion for  errors  and  mistakes,  were  void  as  against  pubHo 
policy,  and  that  notwithstanding  these  stipulations,  the 
company  was  still  liable  if  the  mistake  occurred  from  either 
the  fraud,  malpractice  or  negligence  of  its  agents,  employees 
or  servants. 

We  may  say  at  this  point  that  no  exception  in  the 
^^  case  "  questions  the  correctness  of  this  ruling,  and,  there- 
fore, it  is  not  involved  in  the  appeal,  and,  not  being  involved, 
we  have  not  considered  it.    The  questions  before  us  come 
up  from  another  portion  of  the  charge,  and  upon  these  the 
appeal  depends.    In  the  portion  of  the  charge  alluded  to, 
the  judge  instructed  the  jury  that  upon  b,  prima  facte  case 
being  made  by  the  plaintiffs  (which  would  be  so  upon 
proof  of  the  contract  to  send,  of  the  consideration  and  of 
the  breach),  that  then  to  rebut  this  the  burden  was  upon 
the  defendants  to  show  that  the  mistake  did  not  oocnr 
through  any  carelessness  or  negligence  on  their  part,  or  of 
their  agents.    He  further  instructed  that  the  company  was 
not  bound  to  prove  either  how  the  mistake  occurred,  or  that 
it  did  occur  from  some  other  cause  than  the  negligence  of 
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officers  or  servants.    In  substance,  he  charged  that  the 

ipany  was   not  bound  to  explain   how   the   mistake 

1,  but  was  only  required  to  show  that  it  did  not 

through  the  carelessness  or  negligence  of  its  servants 

officers,  and  that  the  onus  of  showing  this  was  upon  the 

Pendants,  as  matter  of  defense. 

The  verdict  was  for  the  defendants.  The  plain tifiis  have 
led  upon  several  exceptions,  assigning  error.  These 
options,  however,  when  analyzed  and  reduced,  really 
but  a  single  question,  or  rather,  upon  examination,  it 
appears  that  the  whole  appeal  turns  but  upon  one  question, 
^hich  is  this :  A  prima  facie  case  having  been  made  for 
\  fhe  plaintiff  by  proof  that  the  message  had  been  received 
and  transmitted  by  the  company  with  a  mistake  in  its 
^terms,  which  resulted  in  loss  to  plaintiff,  whether  the  com- 
pany could  be  relieved  from  liability  except  by  showing 
tihat  the  mistake  occurred  from  some  uncontrollable  cause 
or  causes,  to  which  it  could  be  attributed,  the  difference 
between  the  appellant  and  the  presiding  judge  being  that 
the  judge  charged  that  proof  of  due  care,  or  the  absence  of 
n^ligence  and  carelessness  on  the  part  of  the  company,  was 
good  defense,  while  appellant  contends  that  nothing  short 
of  an  uncontrollable  cause  could  relieve  or  exempt,  the  orvus 
ot  showing  this  being  upon  the  defendant. 

We  do  not  know  that  there  can  be  any  cause  which,  in 
the  language  of  the  exception,  may  be  termed  '^  uncon- 
trollable," except  it  be  an  act  of  God  or  irresistible  force, 
and  the  question  to  be  considered,  therefore,  is,  whether 
telegraph  companies  are  liable  for  all  mistakes  made  in 
the  transmission  of  messages,  except  such  as  occur  from  an 
act  of  God  or  irresistible  force,  the  onus  of  showing  which 
is  upon  them. 

There  are  three  classes  of  cases  in  which  the  law  has 
eetded  the  principle,  independent  of  the  stipulations  in  the 
contract,  which  is  to  govern  where  alleged  injuries  have 
been  received  by  one  at  the  hands  of  another.  These  are : 
fifsty  bailments ;  second,  duties  undertaken  by  one  claiming 
to  be  skilled  in  the  matter  which  he  undertakes,  such  an 
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medical  treatment  and   other    professional 
and,  thirdly,  common  carriers.    As  to  the 
principle  is  that  reasonable  and  due  care  an< 
ing  to  the  natnre  and  character  of  the  work  c 
rendered,   is  guaranteed,   and,   in  case  of 
exempt,  the  defendant  mast  show  the  present 
and  skill,  or,  which  is  the  same  thing,  the  abc 
gence  and  inexcusable  carelessness.    As  to 
wit,  common  carriers,  the  more  stringent  pri 
nothing  but  an  act  of  God  or  irresistible  force 
the  books  as  the  public  enemies)  will  exempt. 

Now,  into  which  of  these  classes  shall  te 
panies  be  placed,  or  to  which  have  they  beei 
belonging?    It  is  true,  the  business  in  whicl 
panies  are  engaged  is  qitasi  public,  but  the 
difference  between  them  and  that  of  common 
the  foundation  upon  which  the  very  stringent 
non-exemption,   except   for   an   uncontroUabl 
imposed  by  the  law  upon  common  carriers  \\ 
wanting  as  t^  a  telegraph  company.    There  is  c 
opportunity  for  a  telegraph  company  to  make 
commit  errors.    There  is  no  inducement  or  po 
such  companies  to  appropriate  anything  whi 
entrusted  to  them,  to  their  own  benefit,  at  the 
their  employer's  interests.     Their  business  is 
transmit   messages  by  the    medium   of   that 
agent,  electricity,  which,  with  increasing  progr* 
being  made  to  contribute  so  wonderfully  and  so 
our  wants. 

In  the  discharge  of  their  duties,  the  principal 
tions  required  are  experience,  practice,  skill  and 
on  the  part  of  their  agents  and  servants,  but  eve: 
best  qualified  employees,   much    depends    upoi 
atmospheric  and  other  subtle  influences  beyond  th 
experience  and  of  the  utmost  skill ;  while,  therefor* 
reason  for  holding  them  responsible  for  the  qua! 
necessary  for  the  proper  performance  of  the  wo 
they  propose  to  do,  as  the  first  classes  mentioned  ] 
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beld,  to  wit,  professional  employees  and  bailees,  yet  there 
is  no  reason  for  holding  them  as  insurers  like  common 
carriers.  Common  carriers  transport  goods,  merchandise 
and  other  corporeal  materials,  which  are  constantly  in  their 
possession  from  the  commencement  of  their  trip  until  the 
destination  is  reached,  and  it  is  entirely  reasonable  that 
tiiey  should  guard  and  protect  these  goods  against  all 
dangers  which  can  be  warded  off  by  human  power.  But 
lelegraph  companies  transmit  ideas — intangible  and  fleet- 
ing things — which,  when  placed  upon  the  wire,  instantly 
escape  from  the  hands  of  the  operator,  and  in  a  moment — 
yea,  in  the  twinkling  of  an  eye — are  hundreds  and  thous- 
ands of  miles  away,  far  beyond  the  reach  and  control  of 
him  who  started  them  upon  their  distant  mission,  passing 
through  different  parallels  of  latitude  or  degrees  of  longi- 
tude, as  the  case  may  be,  with  the  rapidity  of  thought,  but 
encountering  for  themselves  all  the  dangers  or  obstacles 
that  may  be  met  by  the  way.  To  apply  the  rule  of  common 
carriers  to  these  companies,  would,  it  seems  to  us,  be  ex- 
tremely unjust,  and  to  hold  them  absolutely  liable  as 
insurers  would  greatly  impair  this  mode  of  correspondence, 
crippling,  if  not  destroying,  a  most  important  and  growing 
department  of  business. 

Such  we  do  not  understand  to  be  the  law  as  settled  in 
England,  or  in  a  majority  of  the  American  States.  It  is 
true  there  is  a  lack  of  uniformity  in  the  decisions,  and  in 
many  cases  where  the  point  has  not  been  distinctly 
adjudged,  will  be  found  many  loose  and  somewhat  ill- 
defined  expressions  tending  to  the  application  of  the  strin 
gent  doctrine  of  common  carriers,  but  the  current  of  author- 
ity is  decidedly  opposed  to  this.  2  Thomp.  Neg.  836,  and 
the  numerous  cases  cited  in  the  note  at  that  page.  Cases 
from  New  York,  Pennsylvania,  Missouri,  Maryland,  Michi- 
gan, Kentucky  and  other  States.  We  concur  in  the  doc- 
trine indicated  on  these  cases,  and,  therefore,  think  there 
was  no  error  in  the  circuit  judge  declining  to  rule  as 
requested  by  the  appellant. 

In  many  of  the  cases  which  have  been  before  the  courts, 
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the  principal  question  has  been  whether  these  compamn 
oonld  exempt  or  limit  their  liability  by  special  oontraok, 
either  as  to  day  or  night  messages.  In  this,  the  same  yrzsA 
of  uniformity  exists.  But  this  question  is  not  before  na, 
and  we  have  not  felt  called  upon,  therefore,  to  consider  it 

We  do  not  think  that  these  companies  are  bound  to  ex- 
plain bow  mistakes,  like  this  complained  of  here,  occorrei 
This,  from  the  very  nature  of  the  subtle  agent  made  use  o^ 
would  in  many  cases  be  utterly  impossible,  at  least  at  tht 
present  stage  of  information  upon  that  subject,  and  the  law 
does  not  require  impossibilities. 

Our  opinion  is  that  telegraph  companies,  as  to  the  wod^ 
which  they  engage  to  do,  belong  to  that  department  known 
as  bailment,  especially  to  that  class  styled  locatio  operis 
/aciendi^  and  that  they  are  governed  by  the  principles  d 
law  which  have  been  long  since  established  in  reference  to  this 
department.  We  think  the  charge  of  the  judge  was  in  ac- 
cordance with  these  principles,  and,  therefore,  this  appeal 
cannot  be  sustained. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
Circuit  Court  be  affirmed. 


Note.— ThlB  caae  is  cited  in  Janes  v.  W.  U.  TeL  Compost, 
See  Index,  titles  ''Duty  to  Customers/*  '*  Burden  of  Proof." 
8ee  notes  to  Orinnell  v.  W.  U.  TeL  Co.,  ante,  p.  70;    Tyler  w.  W.  U. 
TeL  Co.,  ante^  p.  14. 
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Cabnahan  v.  The  Wbstebn  Union  Tbleobaph  Compant. 

ptpreme  Court  of  Indiana,  May,  188S. 

(89  Ind.  626.) 

Indiana  pbnaltt.— Apfuoation. 

Tlie  statate  ftnposing  a  penalty  for  failure  to  transmit  messages  aiq[>lies 
onl^  to  messages  to  be  deUvered  within  the  State  of  Indiana. 

AonoN  for  penalty.  The  facts  are  stated  in  the  opinion. 
Appeal  by  the  plaintiff  below. 

M.  H.  WaXker  and  /.  H.  PJiares^  for  appellant. 

J.  A.  Stein  and  O.  W.  Collins^  for  appellee. 

Elliott,  J.:  Appellant's  complaint  alleges  that  the 
appellee  was  engaged  '^in  telegraphing  for  the  public," 
with  a  line  of  wires  extending  through  the  State  of  Illinois 
and  into  the  State  of  Indiana ;  that  it  had  an  office  at 
lUrbury,  Illinois,  and  one  at  Oxford,  Indiana ;  that  on  the 
Slst  day  of  May,  1881,  appellant  placed  in  the  hands  of 
appellee's  agent  at  Fairbury  a  message  addressed  to  Walter 
CSamahan,  at  Oxford,  which  message  the  appellee  under- 
took, in  consideration  of  twenty-five  cents  paid  by  appel- 
lant, to  transmit ;  that  the  person  to  whom  the  message  was 
addressed  lived  within  less  than  one  mile  of  the  Oxford 
office,  and  that  the  appellee  *'  wholly  failed  to  transmit  the 
message." 

The  court  below  held  the  complaint  not  sufficient  to 
entitle  the  appellant  to  recover  the  statutory  penalty 
iniX)06ed  upon  telegraph  companies  for  neglect  of  duty. 

The  allegations  of  the  complaint  show  that  the  corpora- 
lion  is  a  telegraph  company,  with  lines  extending  into  this 
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State.  The  pleading  is  clumsily  drawn,  but  it  is  Bofr 
ciently  certain  on  this  point  to  rei)el  a  demunet 
Wesiem  Union  Tel.  Co.  v.  Oov/gar,  84  Ind.  176; 
Western  Union  Tel.  Co.  v.  Sobe^ts,  87  Ind,  377. 

The  action  is  for  the  recovery  of  a  statutory  penalty,  and 
not  for  damages  for  a  breach  of  contract.  The  right  whiA 
the  appellant  seeks  to  enforce  is  the  recovery  of  a  penalty 
prescribed  by  statute  for  a  breach  of  duty,  and  is,  therefore^ 
a  right  existing  solely  by  virtue  of  statute.  Statutes  pie* 
scribing  penalties  have  no  force  beyond  the  territorial 
limits  of  the  State  by  which  they  were  enacted.  It  is  quite 
clear  that  our  statute  cannot  apply  to  acts  done  in  Illinois. 
Buckles  V.  Mlers,  72  Ind.  220;  37  Am.  R.  166;  Vande- 
venter  v.  New  York,  etc.,  R.  R.  Co.,  27  Barb.  244;  Whit- 
ford  V.  PanaTna,  etc.,  R.  R.  Co.,  23  N.  Y.  465 ;  Richardson 
V.  New  York,  etc.,  R.  R.  Oo.,  98  Mass.  86;  Woadardi. 
MichigaUj  etc.,  R.  R.  Co.,  10  Ohio  St.  121.  If  the  neglect 
of  duty  is  to  be  regarded  as  having  been  committed  in  oar 
sister  State,  then  it  is  manifest  that  the  action  will  not  lie. 

The  right  to  recover  the  statutory  penalty  rests  upon  the 
ground  that  there  is  a  valid  contract.     Rogers  ▼•  W.  IT. 
Td.   Co.,  78   Ind.    169;  41   Am.    R.   558.     It  cannot  be 
contended,   with  any  plausibility,   that  one  who  has  no 
contract  can  collect  the  penalty,  for  the  letter  and  the 
spirit  of  the  statute  plainly  forbid  such  a  conclusion.    If 
there  must  be  a  contract,  then  it  follows  that  the  breach  of 
duty  occurs  where  the  contract  is  made,  and  this  we  take 
to  be  the  rule  pronounced  by  our  decisions,  although  appel- 
lant cites  them  as  supporting  his  contentions.     Tn   West^ 
ern  Union  Tel.  Co.  w.  Hamilton,  50  Ind.  181,  it  was 
held  that  the  sender  of  a  message  delivered  at  an  office  in 
this  State  might  recover  the  penalty,  although  all  acts  were 
rightly  performod  here  and  the  wrong  committed  in  Illinois. 
It  was  said  in  that  case  :     '^  It  is  wholly  immaterial  where 
the  act  of  omission  occurred,  whether  at  the  office  where  it 
was  received,  at  some  intermediate  point,  or  at  the  office  to 
which  it  was  sent.   The  contract  cannot  in  such  case  be  said 
to  have   been    violated  at   one  place  any  more  than  at 
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?<  another.  It  is  violated  everywhere  because  it  is  performed 
Ij  nowhere."  The  logical  deduction  from  this  is  that  the 
^  Tight  accrues  at  the  time  and  place  of  delivering  the 
I  message  for  transmission,  and  that  it  is  this  act  which  lies 
}  at  the  foundation  of  the  right  to  insist  upon  the  stat- 
..  utory  remedy  for  a  breach  of  duty.  In  the  case  of 
Western  Union  Tel.  Co.  w.  Idndley,  62  Ind.  371,  the 
message  was  delivered  at  an  office  in  this  State  to  be  trans- 
mitted to  Louisville,  Kentucky,  and  it  was  held  that  the 
sender  might  recover  the  penalty,  although  the  only 
wrongful  act  was  committed  at  the  Louisville  office.  In 
the  case  cited  it  was  said  of  a  pleading  filed  in  the  case : 
^*  The  theory  of  this  paragraph  of  the  answer  is,  that  the 
appeUant  had  fully  complied  with  the  requirements  of  the 
statute  by  the  simple  transmission  of  the  message  set  out  in 
the  appellee's  complaint  from  the  appellant's  office  in 
Bloomington,  Indiana,  to  its  office  in  Louisville,  Kentucky. 
This  theory  is  in  direct  conflict  with  the  plain  letter  of 
the  statute.  The  contract  of  an  electric  telegraph  comjmny, 
in  the  receipt  of  a  message,  is  the  transmission  of  the  same, 
not  merely  from  one  place  to  another,  but  from  the  person 
by  whom  it  was  sent  to  the  person  to  whom  it  was 
addressed ;  and  this  is  what  the  statute  requires  of  such 
company."  Carrying  this  doctrine  to  its  legitimate  extent 
leads  to  the  conclusion  that  our  statute  applies  only  to 
oases  where  the  message  is  received  at  an  office  in  this 
State. 

Unless  we  adopt  the  view  that  the  statute  only  applies  to 
contracts  made  in  this  State,  we  shall  be  involved  in  end- 
less difficulty  Any  other  rule  would  make  the  telegraph 
company  amenable  to  different  punishments  for  the  same 
wrong,  for  it  is  quite  clear  that  if  the  wrong  is  punishable 
by  the  law  of  the  place  where  the  contract  is  made,  it  would 
be  no  answer  to  a  prosecution  there  to  plead  a  judgment 
rendered  in  another  form  and  under  a  different  law.  So, 
too,  if  we  take  a  different  view  than  that  indicated,  we 
should  be  compelled  to  hold  that  the  sender  of  a  message 
from  an  office  in  Canada  might  come  to  our  State  and  recover 
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the  penalty,  although  his  sole  contract  with  the 

was  made  in  a  foreign  country. 

It  is  to  be  observed  that  we  are  not  dealing  wj 

for  a  breach  of  contract,  nor  with  a  civil  actii 

ages  resulting  from  a  tort,  but  are  concerned  m 

proceeding  to  recover  a  purely  statutory  pei 

well  known  that  very  different  rules  apply  to  ac 

vindication  of  rights  recognized  by  the  commoi 

those  prevailing  in  cases  where  the  recovery  of 

penalty  is  sought. 

Jtidgmeni 


NOTB.-»This  case  is  cited  in  the  foUowing  cases,  post :  TV. 
Jones;  TV,  U.  Tel.  Co.  ▼.  Pendleton ;  W.  U.  TeL  Co.  v.  Res 
Co.  V.  MsrsdUh. 


LrrTLv  Book  &  Fobt  Smith  Telegraph  Co. 

Supreme  Court  of  ArkanscLS,  May,  1883. 

(41  Ark.  79.) 

FAQiURE   TO   DELIVEB  TELKORAM .— ARKANSAB   PBNAL  STATOT 

OF  FBOOF. 

Under  Arkansaa  statute  (Gkintt's  Dig.  §  5721)  imposing  a  pen 
upon  telegraph  companies,  for  neglect  or  refusal  to  transnc 
with  impartiality  and  good  faith,  ddivery  is  part  of  the  di 
mission. 

Under  such  statute  no  actual  damage  need  be  proven. 

The  failure  to  transmit  being  established,  the  burden  is  upon 
of  excusing  it. 

Appeal  from  Pulaski  Circuit  Court. 

Clark  &  WiUiamSj  for  appellants. 

T.  J.  Oliphint  and  E.  A.  Bolton^  tor  appellee. 
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English,  C.  J. :  In  February,  1881,  Savilla  Davis  brought 
this  suit  before  a  justice  of  the  peace  of  Faulkner  county, 
against  the  Little  Bock  and  Fort  Smith  Railway  Telegraph 
Company,  for  the  statute  penalty  of  $100  for  neglecting  to 
transmit  a  message,  etc.  The  plaintiff,  on  a  trial,  recovered 
judgment  and  defendant  appealed  to  the  Faulkner  Circuit 
Court,  where,  on  its  application,  the  venue  was  changed  to 
the  Pulaski  Circuit  Court. 

In  the  latter  court  the  case  was  submitted  to  the  court, 
sitting  as  a  jury,  on  an  agreed  statement  of  facts,  as  follows : 

**  It  is  agreed  by  the  parties  in  this  case  that  SaviUa  Dayis,  the  plaintiff, 
Mot  a  telegram,  paying  the  nsual  charges  therefor,  from  Mexico,  Missouri, 
to  Ckmway,  in  Faulkner  county,  Ark«,  to  F.  S.  Biley.    The  foUowing  is  the 
telegram: 
*F.  8.  Riley.  Conway,  Ark.,  via  L.  R. 

*  I  leave  Mexico  to-night.    4  P.  D.  8.  D.  (64)  (8.  D). 

*  SAvn<LA  Davis.'  ** 

This  telegram  had  to  pass  over  the  wires  of  the  Western 
Union  Telegraph  Company  from  Mexico  to  Little  Bock,  and 
then  over  the  wires  of  the  Little  Bock  and  Fort  Smith 
'Bailway  Telegraph  Company  to  Conway.  The  telegram 
.was  received  by  Mr.  Norris,  the  operator  of  the  department 
at  Little  Bock.  He  transmitted  it  over  the  wires  from 
Little  Bock  to  Conway  on  the  twenty-seventh  day  of  Janu- 
ary, 1881,  the  day  on  which  it  was  received.  He  received 
in  answer  to  the  telegram  the  usual  receipt  for  it,  but  from 
some  cause  unknown  to  the  parties,  the  telegram  was  not 
delivered  to  Biley,  although  he  called  for  it  several  times, 
the  operator  at  Conway  recollecting  nothing  about  it." 

The  court  was  not  asked  to  make  any  si)ecial  declaration 
of  law  as  applicable  to  the  case,  but  the  plaintiff  moved  the 
oourt  to  declare  the  law  to  be  for  her  upon  the  agreed  facts  ; 
and  a  like  general  declaration  was  asked  in  favor  of  defend- 
ant ;  and  the  court  made  the  former  and  refused  the  latter 
declaration. 

''The  court,  on  submission  of  the  case,  on  agreed  state- 
ment of  facts,  found  the  facts  to  be  that  plaintiff,  in  due 
course  of  business,  delivered  a  dispatch  to  be  forwarded 
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over  the  lines  of  defendant  at  the  time  claimed,  she  haTiQg 
paid  the  usual  charges  for  the  same.  That  the  defendaat 
undertook  to  deliver  the  same,  but  failed  to  do  so  throii|^ 
the  n^ligence  of  its  employee,  the  agent  at  Conway.  Aid 
thereupon  declared  the  law  to  be,  that  under  the  facts  pre- 
sented, the  defendant  is  liable  to  plaintiff  for  tiie  $100 
penalty  described  by  the  statute." 

Judgment  was  accordingly  entered,  and  defendant  moved 
for  a  new  trial  on  the  grounds  : 

1.  Because  the  finding  of  the  court  was  contrary  to  flie 
evidence  and  the  facts  of  the  case. 

3.  Because  the  court  erred  in  refusing  to  declare  tiie  law 
upon  the  facts  to  be  for  defendant,  but  declared  it  to  be  for 
plaintiff. 

3.  Because  the  verdict  is  otherwise  irregular,  enoneons 
and  illegal. 

The  court  overruled  the  motion  for  a  new  trial,  and 
defendant  took  a  bill  of  exceptions  and  appealed. 

Opinion. 
The  statute  under  which  the  suit  was  brought  providee : 

*'It  shall  be  the  duty  of  the  owner  or  association  owning  any  telogmpli 
lines,  doing  business  within  the  State,  to  receive  dispatches  from  and  for 
other  telegraph  lines  and  associations  and  from  and  for  any  indiyidual,  and, 
on  payment  of  their  usual  charges  for  individuals  for  transmitting  dis- 
patches, as  established  by  the  rules  and  regulations  of  such  telegraph  line, 
to  transmit  the  same  with  impartiality  and  good  faith,  under  the  penalty 
of  one  hundred  dollars,  for  every  neglect  or  refusal  so  to  do,  to  be  recor- 
ered  with  costs  of  suit,  in  the  name  and  for  the  benefit  of  the  peiwii 
sending,  or  desiring  to  send,  such  dispatch,"  Ac.    Gantt*s  Dig.,  sec.  (STU. 

The  agent  of  the  appellant  company,  at  Little  Bock, 
received  the  dispatch  in  question,  and  promptly,  it  appears, 
sent  it  to  the  agent  at  Conway,  who  received  it  and  returned 
the  usual  receipt.  So  far  uo  negligence  is  imputed  to  appel- 
lant. But  the  dispatch  was  not  delivered  to  Riley,  although 
he  called  for  it  several  times,  and  the  agent  could,  or  did, 
render  no  excuse  for  his  failure  to  deliver  it.  It  seems  he 
could  recollect  nothing  about  it.  The  delivery  of  the  dis- 
patch was  part  of  the  duty  of  transmission,  which  appellant 
assumed. 
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The  court  found,  upon  the  agreed  facts,  that  appellant 
fidled  to  deliver  the  dispatch,  through  the  negligence  of  its 
employee  at  Conway,  and  the  finding  was  warranted  by  the 
&ct8  agreed  on. 

While  telegraph  companies  are  not  insurers  and  do  not 
guarantee  the  delivery  of  all  messages  with  entire  accuracy, 
and  against  all  contingences,  they  do  undertake  for  ordi- 
nary care  and  vigilance  in  the  performance  of  their  duties, 
and  to  answer  for  the  neglect  and  omission  of  duty  of  their 
servants  and  agents.  Baldwin  v.  United  Staies  Telegraph 
Co.^  46  New  York,  751;  HUbbard  ei  oL  w.  Western 
Union  Telegraph  Co.,  33  Wisconsin,  666. 

In  a  common  law  action  against  a  telegraph  company  for 
n^ligence  in  failing  to  transmit  or  deliver  a  message,  nomi- 
nal damages  only  can  be  recovered,  unless  actual  damages 
are  alleged  and  proved.  lb.;  1  Sutherland  on  Damages, 
p.  10. 

But  in  a  suit  under  the  above  statute  no  actual  damage 
need  be  alleged  or  proved.  The  statute  fixes  the  amount  or 
penalty  to  be  recovered  whether  the  actual  damage  be 
great  or  small. 

By  the  statute  of  several  of  the  American  States,  penalties 
are  imi>osed  upon  telegraph  companies  for  failure  in  the 
discharge  of  many  of  the  duties  resting  upon  them  in  respect 
to  the  transmission  and  delivery  of  messages  ;  as,  for  exam- 
ple, in  resi)ect  to  failure  to  transmit  the  message  with 
impartiality  and  good  faith ;  failure  to  send  the  message  in 
the  order  of  time  in  which  it  is  received  for  transmission ; 
dlsdosnre  of  contents  of  message  by  the  agents  and  servants 
of  the  company ;  failure  to  transmit  and  deliver  the  mes- 
sage, etc. 

In  other  States  many  of  these  violations  of  duty  are  made 
criminal,  and  punished  with  fine  and  imprisonment.  See  a 
collection  of  such  statutes  in  Law  of  Telegraphs,  Scott  & 
Jamagan,  sees.  419-446. 

Counsel  for  appellant  submit  that  the  statute  being  penal 
and,  therefore,  to  be  strictly  construed,  there  can  be  no 
Vol.  1—33. 
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recovery  under  it  UDleee  the  negligence  com] 
ifUentianal. 

The  court  below  was  not  asked  to  make  any 
ration  of  law  constroing  the  statate,  but  to  d 
eral  terms  that  the  law  upon  the  agreed  facts  ^ 
lant,  which  was  refused. 

Conceding  it  to  be  true  for  the  disposal  of  th 
out  deciding  it,  that  a  recovery  can  be  had,  us 
ute,  for  intentional  n^lect  to  transmit  or  deliv 
only  when  the  plaintiff  proves  alleged  negligei 
go  farther  and  prove  that  it  was  intentional  o 
the  telegraph  company,  or  its  agents,  oris  the  I: 
the  defendant  to  prove  that  it  ¥^as  accidental,  s 
fnl? 

The  authorities  are  that  negligence  being  sho^ 
iff,  the  burthen  is  shifted  to  defendant  to  excus 
em  Tdegrwph  Company  v.  TTard,  23  Indiana,  8 
Law  Journal,  vol.  2,  pp.  748-9. 

In  this  case  it  was  proved  or  agreed,  that  t 
Conway  received  the  telegram,  but  did  not  d 
Riley,  although  he  called  for  it  several  times,  t 
is  shown  to  account  for  or  excuse  this  negli^ 
court  below  was  warranted,  therefore,  in  assumi 
negligence  was  intentional  on  the  part  of  the 
gross  disregard  of  duty. 

Ou  a  charge  of  murder  at  common  law,  it  is 
rule  that  the  fact  of  killing  being  proved,  the 
malice,  and  the  burthen  of  proving  circumstance 
mitigation  or  justification  is  upon  the  accused. 

In  the  administration  of  penal  statutes,  it  u 
general  rule  that  where  the  wrongful  act  is 
devolves  upon  the  defendant  to  show  that  it  w 
tional,  accidental,  excusable  or  justifiable. 

In  Russell  v.  Irhy^  13  Ala.  131,  the  case  « 
counsel  for  appellant  as  in  point,  the  plaintiff  b: 
under  a  penal  statute  against  defendant  for  < 
removing  timber  from  the  plaintiff's  land.  We 
if  nothing  had  been  proved  in  that  case  but  tl 
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defendant's  servant  cnt  and  hauled  trees  from  plaintiffs 
land,  the  court  would  have  decided  that  plaintiff  was 
entitled  to  recover  the  statute  penalty  in  the  action.  But 
it  was  proved,  by  defendant  no  doubt,  that  he  directed  his 
servants  to  cut  timber  on  his  own  land,  and  pointed  out  as 
well  as  he  could  his  line,  but  that  the  servants  uninten- 
tionally, in  cutting  timber,  passed  over  defendant's  line, 
and  cut  and  removed  a  few  trees  from  plaintiff's  land. 
The  court  held,  upon  the  whole  evidence,  that  inasmuch  as 
the  trespass  was  shown  to  have  been  accidental,  and  not 
intentional,  plaintiff  could  not  recover  the  statute  penalty, 
but  would  have  to  resort  to  a  common  law  action  for  actual 

damage — the  value  of  the  timber. 

Affirmed. 

Nonk— See  Ihdsx,  titles  '<  Delivery,"  <'  Borden  of  Proof.' 
■ote  lo  Tfliifft  V.  W.  TJ.  IVi.  Cd.,  cmU^  p.  14. 


Hedcakk  and  Others  v.  Thb  Wbstebn  Ukiov  Tiui- 

GRAPH  Company. 

iStepreme  Cowri  of  Witeonain,  May  31,  1S8S. 

(S7  Wis.  MS.) 

NancB  OF  claim  iob  damaoss  for  dblat  ik  bsndiko  tblbgraii. 

A  etipiiilatioii  printed  on  a  telegraph  blank,  that  no  claim  for  damages  shall 
be  valid  unless  presented  in  writing  within  twenty  days  after  the  sending 
of  tiie  message,  is  reasonable  and  binding ;  and  the  fact  that  the  trans- 
mlsBioii  of  the  message  was  delayed  by  the  fault  of  the  company  does 
BOl  modify  the  condition  or  extend  the  time,  if  a  reasonable  time  is  still 
Ml»  after  knowledge  of  the  mistake,  to  give  the  notice. 


from  County  Court,  Milwaukee  county. 
Action  for  damages  for  delay  in  transmitting  a  telegram. 
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The  verdict  was  for  the  plaintiff  and  awarded  him  tbe  |  ^ 
price  of  transmission. 

The  plaintiff  appeals.    The  facts  sufficiently  appetr  m 
the  opinion. 

Frank  B.  Van  VcUke/Hmrgy  for  the  appellants. 
MncheSj  Lynde  <ft  MiUer^  for  respondent. 

Orton,   J. :     The  main  question  in  this  case,  and  (A 
which,  more  than  all  others,  the  verdict  was  directed,  was 
whether  the  plaintiffs  were  bound  by  the  condition  in  tiie 
printed  rules  and  regulations  of  the  defendant  company, 
which,  if  accompanying  the  original  message  to  be  sent,  or 
known  by  the  plaintiffs  to  exist  in  respect  to  such  message, 
became  the  contract  between  the  parties  —  ^^that  no  cMm 
for  damages  shall  be  valid  unless  presented  in   writiiig 
within  twenty  days  from  sending  the  message.'*     The  testi- 
mony of  the  plaintiffs  themselves  was  that  for  many  years 
they  had  used  the  blanks  of  the  company  containing  these 
rules  in  respect  to  nigh  t  messages,  and  one  of  the  plaintiffs 
wrote  in  pencil  the  address  of  the  message  in  question, 
together  with  the  date  upon  one  of  these  blanks.     That  the 
plaintiffs  were  bound  by  these  rules  as  the  contract  between 
the  parties  in  respect  to  this  message,  in  view  of  the  evi- 
dence, is  too  clear  for  argument  or  question.    The  message 
was  sent  in  the  night  of  the  7th  day  of  May,  and    was 
received  promptly  at  the  company's  office  in  New  York, 
and  immediately  sent  by  messenger  to  the  St.  Nicholas 
Hotel,  the  place  of  the  address,  where  one  of  the  plaintifb 
was  stopping  at  the  time,  and  was  not  handed  to  him,  only 
because  there  was  an  error  in  the  name  of  Heimann  by  the 
use  of  the  letter  "  r  "  therein  instead  of   ''i,"   which  made 
the  name  **  Hermann." 

The  dispatch,  however,  was  handed  to  the  proper  person 
on  the  14th  day  of  May.  This  delay,  it  is  alleged,  occa- 
sioned the  plaintiff's  damages.  No  claim  for  such  damages 
was  presented  to  the  company  in  writing  or  otherwise  until 
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the  Slst  day  of  May  following,  more  than  twenty  days 
from  sending  the  message  of  the  7th  day  of  May.  There  is 
no  chance  for  construction  in  the  meaning  of  the  word 
*' sending."  It  was  sent  only  once  as  a  telegraph  message, 
and  that  was  on  the  night  of  the  7th.  It  is  contended  that  the 
delay  in  receiving  the  message,  occasioned  by  the  mistake 
or  error  of  the  company,  should  modify  this  condition  and 
extend  the  time.  I  know  of  no  such  rule  of  law  where  a 
reasonable  time  is  still  left,  after  knowledge  of  the  mistake, 
to  give  such  notice.  This  principle  is  recognized  in  respect 
to  limitation  laws,  as  well  as  limitations  of  time  in  contracts, 
in  cases  too  numerable  to  be  cited. 

What  the  rule  might  be  where  the  whole  time  had 
elapsed  before  knowledge  of  the  mistake  or  neglect,  we  need 
not  consider.  Here  there  was  time  enough  left  for  such 
notice  in  the  time  between  the  14th  and  27th  of  May.  It  is 
farther  contended  that  this  condition  is  unreasonable  and 
▼oid  on  grounds  of  public  policy.  There  can  be  no  test  as 
to  whether  this  length  of  time  is  reasonable  or  not,  except 
the  possibility  of  giving  the  notice  within  such  time  under 
ordinary  circumstances,  without  unreasonable  expedition 
or  haste.  By  that  criterion  twenty  days'  time  is  as  reason- 
able as  thirty,  sixty,  or  ninety.  The  time  beyond  that 
required  to  give  the  notice  is  an  unused  and  neglected 
excess  for  such  purpose,  and  can  be  of  no  possible  advan- 
tage without  the  intervention  of  unexpected  or  unnecessary 
oonditions,  against  which  no  law  or  contract  can  provide. 

The  only  question  remaining  is  whether  such  a  condition 
is  valid.  Such  a  condition  has  been  held  obligatory  in 
insurance,  freight  and  other  contracts,  and  in  legislation, 
where  damages  have  resulted  from  accident  or  negli-/ 
gence,  and  in  such  cases  the  principle  is  now  undisputed. 
It  is  only  necessary  to  refer  to  authorities  in  which  this  or 
a  similar  condition  has  been  held  valid. 

In  Wojf  V.  W.  U.  Tel.  Co.,  62  Pa.  St.  83,  the  message 
was  an  ordinary  day  message,  sent  under  a  contract  pro- 
viding for  its  being  repeated  and  at  full  rates,  and  the  con- 
ation for   notice  for  the  claim  for  damages  was  to  be 
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sixty  days  from  the  sending.  The  condition  was  held  valid 
within  the  maxim  conventio  vincit  leffum,  and  reasonable 
as  to  time. 

In  Young  Y.  W.  U.  Tel.  Co.,  65  N.  Y.,  163,  thecontnrt 
was  the  same  as  in  the  above  case,  and  the  vendition  vraa 
held  valid  and  reasonable.  There  is  much  strongf'r  reaaot 
in  favor  of  the  validity  of  snch  a  condition  in  telegraph 
contracts,  and  the  reasonableness  of  the  time,  than  of  Qie 
validity  of  such  a  condition  and  of  the  reasonableness  d 
this  limitalion  of  time  in  contracts  of  insurance  and  of 
transportation,  and  it  is  found  in  the  nature  and  peculiar 
character  of  the  business  of  telegraphing,  and  particular] j 
in  the  night  time,  where  the  same  care,  accuracy,  aad 
promptness  are  neither  contracted  for  or  expected  as  in  the 
day  time.  A  similar  condition  in  insurance  and  freight  con- 
tracts has  been  upheld  by  numerous  decisions  in  this  court 
and  elsewhere,  and  would  not  now  be  questioned  in  such 
cases. 

In  "Prask  v.  State  F.  &  M.  Ins.  Co.,  29  Pa.  St.  198,  where 
immediate  or  reasonable  notice  was  to  be  given,  notice  of 
eleven  days  was  held  unreasonable. 

In  Lewis  v.  Or  eat  Western  Railway  Co.,  5  Hurl.  &  If. 
367,  the  condition  was  *'that  no  claim  for  damages,  etc., 
should  be  allowed  unless  made  within  three  days  from 
delivery ;  nor  for  loss,  unless  made  within  seven  days  of  the 
time  the  goods  should  have  been  delivered;"  and  it  was 
held  that  the  time  was  just  and  reasonable.  It  is  insisted 
by  the  learned  counsel  of  the  appellant,  in  his  brief,  that 
the  question  of  the  reasonableness  of  this  condition  should 
have  been  submitted  to  the  jury  and  not  decided  by  the 
court  as  a  question  of  law.  What  is  a  reasonable  time  in 
which  an  act  is  to  be  performed,  when  the  contract  is  silent 
as  to  the  time,  may  be  a  question  of  fact  for  the  jury ;  but 
whether  the  time  fixed  by  the  contract  in  which  an  act  is  to 
be  performed  is  reasonable  as  affecting  the  validity  of  the 
contract  itself,  is  clearly  a  question  of  law.  It  would  be  as 
proper  to  submit  to  a  jury  the  question  whether  a  contract 
was  valid  vnthin  the  statute  of  frauds,  or  void  on  grounds 
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of  public  policy,  or  void  per  se  on  any  other  ground  or  for 
being  ille^l,  as  the  question  whether  the  contract  is  void  in 
itself  because  unreasonable  or  impossible. 

It  may  be  said  further  in  respect  to  the  consideration  and 
zeasonableness  of  this  condition,  in  the  language  of  the 
opinion  in  Wolf  v.  W.  U.  Tel.  Co.j  supra:  **  But  clearly 
it  is  not  unreasonable  that  a  telegraph  company  should 
require  notice  of  claims  for  its  defaults  within  a  reasonable 
time,  before  being  held  to  answer  for  the  alleged  default. 
From  the  nature  of  its  business  this  may  be  essential  to  its 
protection  against  unfounded  claims."  ^^  Another  reason 
18  found  in  tho  multitude  of  messages  transmitted,  requir- 
ing a  speedy  knowledge  of  claims  to  enable  the  company  to 
keep  an  account  of  its  transactions,  before,  by  reason  of 
their  great  number,  they  cease  to  be  within  their  recollec- 
tion and  control."  It  may  be  added  that  this  was  a  night 
message,  and  of  one-half  rates,  because  of  its  not  requiring 
repetition,  and  on  account  of  its  liability  to  mistake,  error 
or  delay,  and  of  the  common  uncertainty  and  greater  labor 
of  night  work.  A  verdict  for  the  price  of  the  message  was 
tendered  by  the  defendant's  counsel,  and  not  refused  by  the 
plaintifPs  counsel,  and  the  court  ordered  a  verdict  for  that 
amount. 

By  the  Court :— The  judgment  of  the  County  Court  is 
aArmed, 


Hon.— This  case  is  cited  in  the  foUowing  cases,  poti :  CdU  ▼.  W.  U.  TtL 
Ok  ;  W.  U.  3W.  Co.  ▼.  Jones ;  MaaaengdU  ▼•  W.  U.  TeL  Co. ;  W.  U. 
nU  Co.  T.  JSeirele. 

Bee  Imz,  tiUe  *  <  linating  Time.  ** 
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Texas  Supreme  Court,  June  5, 1S8S 

(69  T^zas,  588.) 

Dmlay  nr  DDLiynoNo  TiLBORiLif.— Mbntal  Bunm 

For  mental  soffering  and  injury  to  the  feelings  alone, 
the  deliTery  of  a  telegram,  there  can  be  no  reooTOi 
whom  the  measage  ia  addreaeed. 

Action  for  damages.  The  facts  are  stat 
ion.    Appeal  by  defendant  below. 

BaUinger  &  Mott^  for  appellant. 

Ford  &  Ford^  for  appellee. 

Stayton,  Associate  Justice :  The  stateme 
as  made  by  brief  for  appellant,  which  is  a< 
appellee  to  be  correct,  is  as  follows : 

'^  The  plaintiff  alleged  in  substance  that  a 
in  Cameron,  in  Milam  county ;  that  appel 
telegraph  line  from  said  town  to  the  town 
Johnson  county,  transmitting  telegrams  fo 
September,  1882,  appellee's  son,  J.  T.  Levy,  a 
the  wife  of  said  J.  T.  Levy,  were  in  said  J< 
nine  miles  from  said  town  of  Cleburne ;  t! 
Bettie  Levy  was  taken  violently  sick  and  j 
child,  and  that  she  died  on  the  evening  of  t 
tember,  1882,  and  that  the  child  died  on  the  - 
tember,  1882 ;  that  appellee's  son  was  an 
without  money,  and  in  desperate  need  of 
help  from  appellee  ;  and  that  immediately 
of  his  wife  and  child  he  went  to  Cleburne,  3 
or  ten  o'clock  A.  M.,  of  October  1,  1882,  d< 
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fpnun  to  api)ellant,  paying  the  charges  thereon,  and  inform- 
ing it  <tf  the  importance  of  its  prompt  transmission  and 
delivery.    The  following  is  a  copy  of  said  telegram  : 

«  *  Clebubnb,  October  1, 1882. 

**  'To  I.  Levy,  Cameron,  Texae : 

"  '  Betty  and  baby  died.    Come  to  Cleburne  to-night  train  to  my  help. 

Wade  meet  you.    Tell  her  mother. 

•J.  T.  Lbvy.' 

'^That  the  transmission  and  delivery  of  said  telegram  was 
a  work  of  great  necessity  and  charity.  That  appellant 
widertook  to  deliver  the  same  in  a  reasonable  time,  but  neg- 
ligently failed  to  deliver  the  same  nntil  eleven  o'clock 
of  October  2,  1882;  that  by  the  delay  in  the  delivery  of 
sach  telegram  appellee  was  prevented  from  going  to  the 
assistance  of  his  son,  and  from  supplying  him  with  money  ; 
that  by  reason  of  such  delay  his  son  was  followed  up  and 
harassed  by  his  creditors  for  the  expenses  of  the  funeral  of 
his  wife  and  child,  and  had  to  sell  his  property  at  a  great 
sacrifice,  and  was  compelled  to  borrow  money  from  strangers, 
and  was  deprived  of  the  presence  of  his  father  and  mother 
in  his  sore  trial,  and  was  compelled — a  stranger  in  a  strange 
land — to  be  the  only  mourner  at  his  wife  and  child's 
faneral ;  that  appellee  has  suffered  the  keenest  disappoint- 
ment and  sorest  grief  at  being  deprived  of  the  privilege  of 
being  present  at  the  burial  of  his  daughter-in-law  and  grand-* 
child,  of  relieving  his  son  of  his  wants,  of  sympathising 
with  him  in  his  sad  bereavement  and  trial,  and  has  been 
damaged  in  his  feelings  and  otherwise  in  the  sum  of  |5,000." 
It  will  apx)ear  from  the  calendar  that  October  1,  1882,  the 
day  on  which  said  telegram  was  delivered  to  appellant,  was 
Sunday.  Appellant  specially  excepted  to  the  petition  as 
follows :  1st.  Because  the  petition  does  not  show  that  the 
plaintiff  has  sustained  any  damage.  2nd.  Because  the  mat- 
ters stated  in  the  petition  constitute  no  cause  of  action. 
Srd.  Because  the  petition  shows  that  appellee  is  not  entitled 
to  recover  4th.  Because  the  petition  claims  damages  for 
the  non-delivery  of  a  telegram  on  Sunday,  which  under  the 
laws  of  this  State  appellant  was  forbidden  to  do. 
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The  demurrers  to  the  petition  were  overruled,  and  that  is 
assigned  as  error. 

There  was  no  allegation  nor  proof  of  any  damage  to  fhi 
appellee,  unless  mental  suffering  alone  constitutes  sodi 
character  of  injury  as  will  entitle  a  person  to  damages  ia 
an  action  based  upon  negligence. 

That  a  person  may  enforce  a  contract  made  by  another 
for  his  benefit,  although  the  consideration  is  paid  by  sndi 
other  person,  is  true ;  but  such  is  not  the  contract  det 
up  in  the  petition  or  proved. 

Whatever  contract  was  made  by  the  son  was  made  for  tte 
benefit  of  himself,  with  no  intent  that  it  should  inure  in  any 
respect  to  the  benefit  of  the  appellee  ;  the  contract  between 
the  son  and  the  appellant,  therefore,  cannot  be  considered 
as  the  basis  of  this  action. 

To  sustain  the  action  it  must  appear  that  the  appellee 
has  been  injured  in  his  person,  property  or  reputation  by 
the  negligence  of  the  appellant.  It  cannot  be  pretended 
that  in  the  latter  two  he  has  been  injured  in  any  respect ; 
and  the  inquiry  remains,  has  he  been  injured  in  his  person 
in  any  such  respect  as  will  entitle  him  to  damages — to  such 
pecuniary  satisfaction  as  under  the  settled  rules  of  law  a 
plaintiff  may  obtain  through  an  action  ? 

No  deprivation  of  any  absolute  right  of  person  has  been 
stated  which  would  entitle  the  appellee  at  least  to  nominal 
damages ;  and  we  have  the  naked  question,  can  a  person 
who  has  not  shown  himself  deprived  of  any  absolute  right 
for  which  damages,  nominal  at  least,  would  be  given,  main- 
tain an  action  for  an  injury  to  his  feelings  alone  which 
results  solely  from  a  breach  of  a  contract  to  which  he  is  not 
a  privy  made  with  and  for  the  benefit  of  another,  or  from  a 
tort,  through  which  such  other  person  receives  an  injury 
personal  to  himself,  for  which  damages  may  be  given  ? 

Recognizing  the  fact  that  by  reason  of  the  public  charac- 
ter of  the  employment,  which  the  appellant  has  assumed,  a 
duty  existed  upon  its  part  to  deliver  the  message  to  the 
appellee  without  unnecessary  delay,  and  that  a  failme  to 
perform  such  duty,  if  attended  with  damage  to  the  appellee, 
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iJg^'veQ  sufficient  ground  for  an  action  even  in  the  absence  of 
I  oontract  to  which  he  is  a  party,  it  becomes  necessary  to 
[inquire  whether  an  injury  to  the  feelings  of  the  app^ee, 
:%iioonneGt'ed  with  some  other  ground  for  damage,  is  suffi- 
eient  to  maintain  this  action. 
r  An  act  for  which  the  law  does  not  give  damages  at  least 
^  Bominal  cannot  in  a  legal  sense  be  called  an  injury ;  and  it 
i  hMBy  therefore,  been  truly  said :  ''It  may  be  Isdd  down  as  a 
'  true  proposition,  that  bare  negligence,  unproductive  of  dam- 
age to  another,  will  not  give  a  right  of  action  ;  negligence 
eausing  damage  will  do  so." 

In  many  cases  where  a  bodily  injury  has  been  inflicted 
even  by  negligence,  the  mental  suffering  resulting  there- 
from and  necessarily  incident  thereto  has  been  considered 
an  element  of  damage ;  but  we  know  of  no  case,  unless  it  be 
cue  hereafter  to  be  referred  to,  in  which  it  has  ever  been 
held  sufficient  in  itself  to  maintain  an  action  for  damages, 
in  the  absence  of  some  statute  affecting  the  question . 

In  case  of  the  death  of  an  adult  child,  by  the  neglect  of  a 
oorporation  or  i)erson,  who  had  assumed  some  duty  to  it, 
which  was  violated  by  such  neglect,  in  the  absence  of  a 
Btetate  authorizing  it,  no  action  could  be  maintained  for 
aaeh  injury  to  the  feelings  of  a  parent  or  other  relation ;  and 
yet  but  few  causes  would  be  productive  of  deeper  mental 
distress;  and  even  in  actions  under  statutes  i)ermitting 
noovery  in  cases  where  death  has  resulted,  no  recovery  can 
be  had  for  mental  suffering  unless  the  statute  permits  it  in 
terms  or  authorizes  the  recovery  of  exemplary  damages. 
VMA  on  Damages,  680.  This  is  upon  the  theory  that  no 
cause  of  action  accrues  to  the  parent  or  other  relation, 
unless  given  by  the  statute,  and  when  thus  given  it  will  not 
eztead  to  embrace  elements  of  damage  not  given  by  the 
statute. 

mie  effect  of  the  acts  of  the  several  States,  and  of  the  Eng- 
lish acts,  authorizing  recovery  for  the  death  of  persons  is  to 
lemove  the  technical  difficulty  at  common  law  interposed  to 
tile  nudatenanoe  of  actions  in  such  cases ;  and  they  oer- 
trialy  do  not  withdraw  from  any  one  any  right  which 
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could  have  been  asserted,  as  the  law  previoasly  stood,  fat 
an  injary  to  the  person  bringing  an  action,  grounded  npoi 
any  reason  personal  to  himself,  and  other  than  the  pecom- 
ary  loss  suffered  by  the  death  ;  yet  in  actioiis  under  statatei 
of  the  several  States  and  under  the  English  statutes,  itliii 
been  unifonnly  held  that  the  injury  to  the  feelings  of  tin 
person  or  persons  entitled  to  maintain  such  actions  was  not 
an  element  of  damage  which  could  be  considered.     Thk 
could  not  well  be  held  if  it  had  ever  been  true  that  u 
action  could   be    maintained   for    an  injury  to  feelingi 
alone,  which  is  a  matter  personal  to  the  aggrieved  party,  for 
which  an  action  could  not  have  been  denied  upon  the  tedi- 
nical  ground  upon  which  recovery  for  the  loss  of  a  life  was 
denied. 

In  cases  of  seduction  no  action  is  maintainable  by  the 
parent,  guardian  or  master  upon  the  ground  of  injury  to 
the  feelings  or  mental  distress ;  but  the  loss  of  services  is 
made  the  basis  of  the  suit ;  and  if  there  was  no  such  loss, 
there  could  be  no  recovery,  however  great  the  mental  suffer- 
ing induced  by  the  wrong.  The  same  principles  apply  to 
cases  for  criminal  conversation. 

In  cases  for  libel  or  slander,  unless  the  words  used  be  such 
as  in  law  are  held  to  entitle  the  person  against  whom  they 
are  used  to  damages  at  least  nominal,  special  damage  must 
be  averred  and  proved,  or  the  action  cannot  be  maintained ; 
and  this  without  reference  to  the  degree  of  mental  distress 
which  may  be  inflicted  by  the  language.  In  all  of  those 
classes  of  cases  where  a  pecuniary  injury  is  shown,  mental 
distress,  resulting  from  the  same  act  which  produced  the 
pecuniary  damage,  becomes  an  element  in  aggravation  for 
which  damages  may  be  given, 

The  cases  in  which  damages  have  been  allowed  for  mental 
distress,  resulting  from  injuries  to  persons,  will  be  found  to 
be  cases  in  which  the  mental  distress  was  the  incident  to  a 
bodily  injury  suffered  by  the  distressed  person,  or  cases  of 
injury  to  reputation  or  property  in  which  pecuniary  damage 
was  shown,  or  the  act  such  that  the  law  presumes  some  dam- 
age, however  slight,  from  the  act  complained  of.    They  are 
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>t  cases  in  which  the  bodily  injury  or  other  wrong  was 
!ered  by  one  person  and  the  mental  distress  by  another. 

Ley  are  cases  in  which  a  direct  pecaniary  damage  had  been 

Lown  and  the  element  of  mental  distress  had  been  admit- 
in  aggravation  of  the  injury,  for  the  purpose  of  recover- 
damages  other  than  such  as  are  only  compensatory. 

The  rule  is  thus  stated  in  Wood's  Mayne  on  Damages,  74 

at  Am.  ed.):  ''But  we  do  not  apprehend  that  the  rule 
any  such  force  as  to  enable  a  person  to  maintain  an 
jielion  where  the  only  injury  is  mental  suffering,  as  might  be 
thought  from  a  reading  of  the  loose  dicta  and  statements  of 
the  court  in  some  of  the  cases.  So  far  as  I  have  been  able 
to  ascertain  the  force  of  the  rule,  the  mental  suffering 
referred  to  is  that  which  grows  out  of  the  sense  of  peril  or 
the  mental  agony  at  the  time  of  the  happening  of  the  accident 
and  that  which  is  incident  to  and  blended  with  the  bodily 
pain  incident  to  the  injury  and  the  apprehension  and  anxiety 
thereby  induced.  In  no  case  has  it  ever  been  held  that  men- 
tal anguish  alone,  unaccompanied  by  an  injury  to  the  per- 
son, affords  a  ground  for  action." 

The  following  authorities  bear  upon  the  question :  Co/a" 
ning  v.  Inhabitants  of  WilliamstoiDn^  1  Cush.  453 ;  Joch 
V.  Darikwardt^  85  111.  333 ;  Lyn^h  v.  Knight^  9  House  of 
Lords  Cases,  577,  598;  Johnson  v.  Wells,  Fargo  <6  Cb.,  6 
Nevada,  225 ;  Shearm.  &  Bedfield  on  Negligence,  sees.  606, 
e06  h ;  Fenze  v.  Tripp,  70  111.  503 ;  Meidel  v.  ArUhis,  71 
m.  341;  BlaJce  v.  Midland  By.  Co.,  10  Eng.  L.  &  E.  442. 

No  actual  damages  being  shown  to  sustain  the  action, 
evidence  which,  in  favor  of  the  plaintiff  in  this  cause  could 
only  bear  upon  the  question  of  exemplary  damages  and 
averments  of  a  like  kind,  can  be  of  no  avail,  for  unless  some 
actoal  damage  has  been  sustained  by  the  plaintiff,  he  is  not 
entitled  to  exemplary  damages.  Flanigan  v.  Womad  A 
Perry,  64  Tex.  50 ;  Feme  v.  Tripp,  70  HI.  500. 

The  English  cases  hold,  substantially,  that  a  person  to 
whom  a  message  is  sent  cannot  maintain  an  action,  notwith- 
standing pecuniary  injury  may  result  to  him  by  the  failure 
of  a  tel^;raph  company  correctly  or  within  a  reasonable 
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time  to  transmit  it,  unless  the  sender  sustains  to  the  penoi! 
to  whom  the  message  is  sent  the  relation  of  agent,  thtou^j 
which  privity  of  contract  is  established.  Play  ford  v  ni| 
United  Kingdom  Electric  Telegraph  Co.,  4  Q.  B.  706. 

This  doctrine  has  not  been  accepted  by  the  courts  of  tbh  | 
country,  but  none  of  them  have  gone  to  the  extent  of  hold* ' 
iug  that  the  person  to  whom  the  message  is  sent  may  nuun- 
tain  an  action  for  the  negligence  of  a  telegraph  company  h 
transmitting,  without  averment  and  proof  of  some  actoil 
pecuniary  injury  sustained  thereby.  We  are  referred  to 
the  case  So  BeOe  w.  W.  U.  Telegraph  Co.,  66  Tex.  3111^ 
as  an  authority  for  the  proposition  that  an  action  for  men- 
tal suffering  alone  may  be  maintained.  The  opinion  in  that 
case  does  not  seem  to  maintain  the  proposition  necessary  to 
sustain  this  action ;  but  we  are  of  the  opinion  that  it  cannot 
be  sustained  upon  principle,  nor  upon  the  authority  of 
adjudicated  cases. 

The  other  assignments  need  not  be  considered  in  the  view 
which  we  take  of  the  case. 

The  demurrer  to  the  petition  in  this  case  should  haye 
been  sustained,  but,  as  it  was  overruled,  the  judgment  will 
be  reversed  and  the  cause  remanded,  that  an  opportunity  to 
amend  the  petition  may  be  given  and  a  case  stated  if  possi- 
ble, which  appears  unlikely  from  the  evidence,  upon  which 
the  action  may  be  sustained. 

Beversed  cmd  refMmdei. 


See  Index,  title  '*  Damageai^ 
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J.  T.  Levy. 

Texas  Supreme  Court,  June  5, 1S83. 
(69  Texas,  642.) 

SlHIXIllO  TEUaOBLAM  ON  SUNDAY.— DaMAOU  FOB  WHXTUL  DBLAY. 

■ending  of  a  telegram  announcing  the  death  of  a  relatire  is  a  work  of 
Lty  or  charitj,  which  is  proper  to  be  done  on  Sunday. 
In  case  of  willful  negligence  in  the  transmission  and  delivery  of  such  a 
both  actual  and  exemplary  damages  are  proper. 


AonoN  for  damages.    Appeal  by  defendant  below. 

Zollinger  A  Matt^  for  appellant. 

Henderson  <ft  Heriderson  and  Mdxey  <ft  Fisher^  for 
appellee. 

Stayton,  Associate  Justice :  The  cause  of  action  set  out 
in  the  brief  of  appellant  is  as  follows : 

"The  plaintiff  alleged  that  the  appellant  owned  and 
operated  a  telegraph  line  from  the  town  of  Cameron,  in 
IGlam  county,  to  the  town  of  Cleburne,  in  Johnson  county, 
tnuiamitting  telegrams  for  hire.  That  on  September  30, 
1882,  appellee's  wife,  Bettie  Levy,  died  and  his  infant  child 
died  the  day  before  near  said  town  of  Cleburne.  That 
appellee,  being  in  straightened  circumstances,  among 
atrangers,  and  in  need  of  pecuniary  assistance  about  the 
funeral  obsequies  and  burial  of  his  wife,  and  desirous  of 
lemoYing  the  corpse  of  his  wife  to  Milam  county  for  inter- 
ment, and  being  in  great  distress  and  requiring  and  desirous 
of  the  help,  consolation  and  assistance  of  his  father,  I. 
Lbyj,  then  residing  at  said  town  of  Cameron,  and  also 
being  desirous  of  the  help,  comfort,  consolation  and  assist- 
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ance  of  Mrs.  Catherine  A.  Dean,  the  mothei 
who  also  resided  at  said  town  of  Cameron, 
appellant,  about  ten  o'clock  A.  M.  of  Octot 
telegram,  {mjring  the  charges  thereon,  and  inf 
lant  of  the  necessity  for  a  prompt  transmissloi 
of  the  same,  and  that  appellant  undertook  t 
same  in  a  reasonable  time.  The  following 
said  telegram : 

*'  'Clebubnb,  c 

'*  'T6  I.  Levy,  Cameron,  Texas : 

*<  *Bettie  and  baby  dead.    Come  to  Clebome  to-night  t 
Wade  meet  you.    Tell  her  mother. 

"  '(Signed) 

'^That  notwithstanding  appellant's  underti 
liver  said  telegram  in  a  reasonable  time,  api)elli 
and  by  its  carelessness  and  negligence,  failed  t< 
same  within  a  reasonable  time,  and  did  not  delii 
until  about  11  o'clock   A.  M.  of  October  2, 
October  1,  1882,  the  day  on  which  the  telegn 
livered  to  appellant,  was  Sunday,  but  that  the  t 
and  delivery  of  the  same  was  a  work  of  ne* 
charity. 

**That  appellee  kept  the  body  of  his  wife  < 
awaiting  the  arrival  of  said  I.  Levy,  and  expect! 
arrival  of  the  mother  of  his  wife,  until  about 
A.  M.  on  the  2nd  day  of  October,  1882,  when  h: 
Levy,  failing  to  arrive,  and  failing  to  hear  froi 
it  being  impossible  to  keep  the  body  of  his  wife 
of  the  grave,  he  had  her  buried.  That  if  apj 
delivered  said  telegram  to  appellee's  father,  I 
would  have  come  to  his  relief  and  would  have  re: 
needed  pecuniary  assistance,  and  that  he  and  his 
mother  would  have  been  present  at  the  funera] 
and  burial  of  his  wife,  and  would  have  comforts 
soled  him  on  that  sad  occasion.  That  pn  acc< 
absence  of  appellee's  father  and  his  wife's  motl 
compelled  to  put  the  body  of  said  wife  av 
strangers,  and  to  bear  his  heavy  affliction  alone, ' 
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ifort  and  consolation  of  any  relative  or  friend.    That 

qpellee  incurred  heavy  expense  in  keeping  the  corpse  of 

wife  out  of  the  grave  awaiting  the  arrival  of  his  father 

wife's  mother,  and  that  he  was  almost  out  of  f  ands  and 

to  make  sacrifice  of  the  little  propery  he  liad  in  order 

pay  the  expenses  incurred  and  to  avoid  the  importunity 

Ms  creditors.  That  on  the  failure  of  his  father  to  answer 
paid  telegram,  or  to  come  to  his  relief,  he  was  greatly  dis* 
bBessed  and  mystified  ;  that  injury  inflicted  on  the  feelings 
of  the  appellee  was  painful  in  the  extreme,  and  that  he  was 
Samaged  in  the  sum  of  $60,000." 

The  petition  further  alleged  that  the  telegram  was  re- 
oeived  at  the  office  of  the  appellant  at  Cameron  about  ten 
minutes  after  10  o'clock  A.  M.  on  the  1st  of  October,  1882, 
Utd  that  the  train  passed  Cameron  on  its  way  to  Cleburne 
ftfter  3  o'clock  P.  M.  on  that  day,  and  arrived  at  Cleburne 
on  the  night  of  the  same  day,  and  that  if  ordinary  dili- 
gence had  been  used  in  the  delivery  of  the  telegram,  the 
father  of  the  appellee  would  have  gone  to  his  assistance  on 
liiat  train. 

It  appears  that  the  father  was  a  merchant  residing  in  the 
town  of  Cameron,  whose  residence,  about  six  hundred  yards 
from  the  telegraph  office,  if  not  known,  might  easily  have 
been  ascertained,  and  that  upon  the  receipt  of  the  telegram 
at  Cameron  it  was  sent  out  three  times  during  the  day  by  a 
messenger  boy,  who  went  to  the  father's  place  of  business 
to  deliver  it,  but  not  to  his  residence,  and  not  thus  finding 
him,  although  he  was  at  his  residence  the  greater  part  of 
the  day,  the  disi>atch  was  not  delivered  until  about  10 
o'clock  P.  M.  on  the  next  day. 

It  does  not  appear  that  the  person  who  delivered  the  mes- 
sage to  the  messenger  boy  advised  him  of  the  necessity  for 
prompt  delivery  of  the  same.  The  facts  aUeged  in  the  peti- 
tion were  in  the  main  proved. 

It  IB  urged  that,  the  court  erred  in  overruling  the  excep- 
tions filed  to  the  i)etition.  There  are  only  two  questions 
ndsed  by  the  demurrers  deemed  necessary  to  particularly 
Vol.  1—34. 


uiegai  oecaaae  maae  ana  lo  oe  exeGiii>ea 
was  no  error  ia  this  respect.  The  pel 
show  a  case  in  which  the  acta  wh 
tracted  to  perform  were  necessary  to  » 
to  the  deceaeed  wife  of  the  appellee,  a 
parents. 

The  court  might  and  ought  to  have  i 
that  the  contract  to  do  things  necessary 
a  contract  to  do  a  work  of  necessity  and 
fore  valid.     'Doyle  t.  Lynn,  etc.,  118  Mi 

It  is  urged  that  neither  the  petition 
sach  facts  as  can  be  made  the  basis  for 
of  this  character,  there  is  frequently 
determining  whether  they  are  to  be  limil 
of  damages  as  are  usually  allowed  in  > 
contract,  or  whether,  in  addition  to  sue 
stances  of  aggravation  may  be  shown,  a 
ure  of  damages,  recognized  as  proper 
applied ;  or  whether  such  cases,  though  t 
upon  contract,  may  not  be  considered  as 
on  tort. 

Actions  snch  as  this  are  not  based  sol 
contract  and  hence  to  be  considered  in  tl 
the  measure  of  damages  by  the  rales  ap; 
of  contract  to  sell  and  deliver  property,  > 
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>  into  the  breach  of  the  contract,  any  damage,  either  actual 

;  yoar  exemplary,  which  the  law  authorizes  to  be  recovered, 

y  OQffht  to  be  held  to  have  been  contemplated  by  the  jyarties, 

r  and,  therefore,  recoverable  unless  technical  rules  of  procedure 

f  or  evidence  prevent  it.    In  this  State  we  have  no  forms 

:    of  action,  and  a  plaintiff  may  state  all  the  facts  upon  which 

^  he  relies  for  a  recovery,  if  they  be  so  connected  that  out  of 

-the  same  transaction  one  injury  results,  the  extent  of  the 

injury  and  right  to  increased  damages  being  affected  by  aU 

the  attendant  facts. 

The  reasons  which  have  been  given  by  courts  which  recog- 
nize forms  of  action,  why,  even  in  transactions  based  upon 
contract,  any  circumstances  of  aggravation  by  which  the 
wrong  is  intensified  may  not  be  set  up  and  a  recovery  had 
tiiereon,  as  in  cases  purely  in  tort^  lose  much  of  their  force 
in  courts  where  no  technical  forms  of  action  are  recognized. 
The  tendency  of  the  decisions  i^  courts  where  technical 
forms  of  action  have  been  discarded,  is  to  apply  the  same 
role  for  the  measure  of  damages  in  cases  based  upon  con- 
tract which  are  attended  with  circumstances  of  aggravation, 
as  is  applied  in  actions  grounded  in  tort  solely. 

Bef erring  to  this  question,  Mr.  Field  says :  '^  We  have 
notioed  the  extent  to  which  the  courts  have  gone  in  consid- 
ering motives  on  breaches  of  contracts,  and  there  would 
aaem  to  be  a  tendency  to  allow  an  inquiry  into  the  motives 
genarally  in  such  cases.  And  when  the  question  is  freed 
from  tile  technical  and  formal  objections  we  have  referred 
to,  there  can  be  no  sound  reason  why  a  plaintiff  may  not 
racover  as  ample  damages  for  a  willful  breach  of  contract  as 
for  a  willful  tort."     Field  on  Damages,  64,  69-63. 

Vx.  Sedowiok,  speaking  upon  the  same  subject,  after  hav- 
ing stated  the  rule  where  forms  of  action  are  recognized, 
with  the  attendant  rules  of  pleading  and  evidence,  says : 
^'  I  am  far  from  desiring  to  express  an  opinion  in  favor  of 
liie  doctrine  of  the  text ;  on  the  contrary,  if  the  plaintiff 
in  an  Anglo-Saxon  court  of  justice  shall  ever  be  permitted 
to  state  his  complaint  according  to  the  actual  facts,  and  not 
be  eompelled  to  use  an  unmeaning  formula,  I  can  see  no 
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reason,  greatly  as  legal  relief  would  be  thm 
exemplary  damages  should  not  be  given  for 
malicious  breach  of  contract  as  well  as  for  a 
wrong.  Damages  are  given  by  the  civil  lav 
of  this  kind.  So  they  are  in  Louisiana,  th 
of  which  State  is  very  much  fashioned  on  t 
original."  1  Sedgwick  on  the  Measure  of 
note  1.  The  following  cases  bear  upon  the 
Janes  v.  Stearnship  Cortez^  17  Cal.  487; 
Caughan^  32  Miss.  37 ;  Nefw  Orleans^  Jk 
Northern  R.  B.  Co.  v.  Hurst,  36  Miss.  66'; 
Negligence,  436. 

In  the  case  of  N.  0.,  J.  &  O,  N.  R.  R 
above  referred  to,  it  appeared  that  Hurst  h 
for  transportation  upon  the  railway  as  a 
New  Orleans  to  Quin's  depot,  and  that  coi 
he  was  carried  beyond  the  station,  and  t 
leave  ^e  cars,  wUch  he  did.  He  stated  \ 
tending  the  transaction  and  recovered  mor 
tory  damages. 

In  discussing  the  measure  of  relief  to  wl 
entitled,  the  court  said :  ^'  It  is  insisted, 
this  case  the  declaration  is  based  on  an  t 
contract ;  that  no  special  damages  are  laic 
tion,  and  none  were  proven  on  the  trial ;  bx 
the  defendant  in  error  himself  stated  and 
had  sustained  no  pecuniary  injury  by  the 

' '  Under  our  system  of  pleading  the  fc 
between  actions  are  abolished,  and  the  dec 
facta  which  constitute  the  cause  of  action 
and  substantially.  In  determining,  therej 
of  the  action,  we  look  to  the  substance  of 
ment,  and  not  to  the  mere  formal  langua^ 
expressed.  We  have  regard  to  the  facts 
cause  of  complaint,  and  afford  the  plainti 
redress  and  relief  which  the  facts  will 
with  a  due  regard  to  the  rights  of  the  del 
policy  of  our  system  to  trammel  the  right 
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little  as  possible  by  the  technicalities  of  mere  form,  but  so 
to  shape  the  pleadings  as  to  bring  before  the  jury  the  very 
right  of  the  matter  in  issue  between  them  without  unneces- 
sary delay  or  expense.  Hence,  when  the  /acts  are  plainly 
and  distinctly  stated,  the  action  will  be  regarded  as  either 
in  tort  or  contract ;  having  regard,  first,  to  the  character  of 
the  remedy  such  /acts  indicate,  and  second,  to  the  most 
complete  and  ample  redress  which,  upon  the  facts  stated,  the 
law  can  afford.  *  *  And  in  cases  of  this  character  (against 
common  carriers),  the  courts  are  inclined  to  consider  it  as 
founded  in  tort  unless  a  special  contract  very  clearly 
apiiear  to  be  made  the  gravamen  and  object  of  the  complaint 
in  the  declaration.  *  *  The  contract  is  stated  as  induce- 
ment to  the  action,  as  the  foundation  of  defendant's  right 
to  be  on  the  cars,  to  show  the  defendant  in  error  was  law- 
fully there.'' 

The  same  principles  are  believed  to  be  recognized  in  the 
following  cases :  Oraham  v.  Roder^  6  Tex.  149 ;  Neill  v. 
JCTewtonj  24  Tex.  204 ;  Pridgen  v.  Strickland,  8  Tex.  433 ; 
B.  A  T.  C.  JR.  a.  Co.  V.  Shirley,  54  Tex.  148.  In  some  other 
parts  of  the  opinion  in  that  case  language  is  used  which  may 
seem  to  be  in  conflict  with  the  views  here  expressed ;  but 
when  considered  with  reference  to  the  facts  of  that  case, 
they  are  not  believed  to  be  so. 

Telegraph  companies  exercise  a  public  employment  which 
imposes  upon  them  duties  to  the  public,  which  give  to 
every  person  the  right  to  have  their  services  in  the  trans- 
mission of  proper  messages,  upon  payment  of  the  requisite 
consideration ;  and  this  public  duty  creates  an  obligation 
honestly  and  faithfully  to  perform  that  duty,  whenever  it 
is  fixed  in  a  given  case. 

The  purpose  of  a  contract,  express  or  implied,  in 
reference  to  any  thing  falling  within  the  line  of  that  duty, 
is  to  make  it  obligatory  in  the  given  case,  rather  than  to 
ereate  the  duty  or  fix  the  measure  of  damages  in  case  of  its 
non-performance. 

8nch  duties  do  not  stand  solely  upon  special  contract,  as 
do  duties  which  arise  between  individuals  who  owe  no  duty 
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to  each  other  nor  to  the  public,  in  reference  to  the  snbjeet- 
matter  of  contract. 

The  principle  applicable  to  this  class  of  cases  is  thus  mB 
stated  by  Mr.  Cooley  in  his  work  upon  Torts,  91 :  "  Thm 
are  also,  in  certain  relations,  duties  imposed  by  law,  % 
failure  to  perform  which  is  regarded  as  a  tort^  though  ttt 
relations  themselves  may  be  formed  by  contnct  coveiiiig 
the  same  ground.  The  case  of  the  common  carrier  tm* 
nishes  us  with  a  conspicuous  illustration.  The  law  lequira 
him  to  carry,  with  impartiality  and  safety,  for  those  who 
offer. 

If  he  fails  to  do  so,  he  is  chargeable  with  a  tort  Btt 
when  goods  are  delivered  to  him  for  carriage,  there  is  also  a 
contract,  expressed  or  by  operation  of  law,  that  he  will 
carry  with  imi)artiality  and  safety ;  and  if  he  fails  in  this, 
there  is  a  breach  of  contract.  Thus  for  the  breach  of  flie 
general  duty,  imposed  by  law  because  of  the  relation,  one 
form  of  action  may  be  brought,  and  for  the  breach  of  con- 
tract another  form  of  action  may  be  brought." 

The  rule  is  thus  tersely  stated  by  Jarvis,  C.  J.,  in  the 
case  of  Courtmay  v.  Earle^  10  Common  Bench,  83: 
*' Where  there  is  an  employment,  which  employment  itself 
creates  a  duty,  an  action  on  the  case  will  lie  for  a  breach  of 
that  duty,  although  it  may  consist  in  doing  something  con- 
trary to  an  agreement  made  in  the  course  of  such  employ- 
ment by  the  party  upon  whom  the  duty  is  cast." 

Practically  the  same  ruling  was  made  in  the  cases  of 
Oovett  V.  Radnidge  et  aZ. ,  3  East,  62 ;  Seim  v.  McCaugJiafij 
32  Miss.  37,  and  N.  0.,  J.  i&  G.  N.  R.  R.  Co.  ▼.  Hurst,  36 
Miss.  666. 

Upon  the  whole  case,  as  made  by  the  petition  and  evi- 
dence, we  are  of  the  opinion  that  the  appellee  was  entitled 
to  recover  whatever  damage  the  proof  may  justify,  over  and 
above  such  sum  as  he  paid  for  the  transmission  of  the  mes- 
sage, and  this  in  the  way  of  exemplary  damages,  if  the 
negligence  of  the  appellant  in  failing  to  deliver  the  mes- 
sage, was  willful  or  gross,  which  is  a  matter  to  be  deter- 
mined by  a  jury,  under  proper  instructions ;  and  as  to  the 
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sufficiency  of  the  evidence  to  establish  such  negligence,  we 
refrain  from  comment,  as  the  judgment  will  have  to  be 
reversed  for  matters  hereafter  to  be  considered. 

The  difficulty  of  measuring  the  damages  to  the  feelings 
of  the  appellee,  he  showing  at  least  nominal  damages, 
without  which  he  would  not  be  authorized  in  this  character 
of  suit  to  recover  exemplary  damages,  is  felt  to  be  very 
great ;  but  the  duty  of  determining  that  question  is  one 
which  must,  if  so  demanded,  be  confided  to  a  jury,  whose 
verdict  may  be  set  aside,  if  excessive. 

Nominal  damages,  at  least,  being  shown  in  this  cause, 
which  enables  the  appellee  to  maintain  the  suit,  we  are  of 
the  opinion,  as  expressed  by  elementary  writers  who  have 
given  much  thought  to  questions  of  this  character,  that 
"In  cases  of  delay  or  total  failure  of  delivery  of  messages 
relating  to  matters  not  connected  with  business,  such^^as 
personal  or  domestic  matters,  we  do  not  think  that  the 
company  in  fault  ought  to  escape  with  mere  nominal 
damages  on  account  of  the  want  of  strict  commercial  value 
in  such  messages.  Delay  in  the  announcement  of  a  death, 
an  arrival,  the  straying  or  recovery  of  a  child,  and  the  like, 
may  often  be  productive  of  an  injury  to  the  feelings  which 
cannot  easily  be  estimated  in  money,  but  for  which  a  jury 
should  be  at  liberty  to  award  fair  damages.  Yet,  in  such 
cases  the  damage  ought  not  to  be  enhanced  by  evidence  of 
any  circumstance  which  could  not  reasonably  have  been 
anticipated  as  probable  from  the  language  of  the  written 
message."  Shearman  &  Bedfield  on  Negligence,  606. 
Otherwise  in  a  large  class  of  cases  most  grievous  wrongs 
may  be  inflicted  in  matters  as  vitally  affecting  the  welfare 
of  individuals  as  in  other  matters  to  which  a  pecuniary 
value,  a  market  price,  can  be  fixed  ;  and  this  in  disregard 
of  a  duty  voluntarily  assumed  to  the  public,  to  secure  the 
due  performance  of  which  many  privileges  not  possessed  by 
persons  generally  are  conferred  by  the  State  upon  the 
offending  party. 

During  the  trial  the  court  permitted  the  appellee  to 
testify  as  follows : 
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"  I  was  there  (in  Johnson  county)  a 
without  friends  and  money.    I  had  to  n 
get  a  burial  case ;    my  creditors  wen 
money,  and  I  had  to  sacrifice  my  prope 
I  owed  Quilitches  $27  for  sta3dng  with 
was  sick,  from  Thursday  until  Monday 
Cleburne  and  '  ^  dunned ' '  me  until  I  let  h 
and  I  was  very  much  distressed  by  reas 
condition."    To  which  the  appellant  obje 
that  it  was  improper  and  irrelevant  e' 
was  liable  to  unduly  arouse  the  sympat 
mislead  them. 

The  next  morning,  while  the  witnes 
stand,  the  counsel  for  the  plaintiff  state 
tion  they  had  concluded  to  ask  the  cc 
objections  of  the  defendant  to  the  ab< 
allow  plaintiff  to  withdraw  said  testimo 
and  thereupon,  the  court  allowed  plainti 
evidence  and  struck  out  said  testimony 
jury  that  they  would  not  consider  same 
verdict ;  defendant  at  the  time  contendii 
damaged  in  the  minds  of  the  jury  by  this 
it  had  been  considered  by  the  jury,  and  1 
withdrawn  from  them  so  as  not  to  affect  1 
their  verdict,  and  still  asked  that  it  be  i 
exceptions. 

The  admission  of  this  testimony  is  assi( 
evidence  should  not  have  been  admitted 
condition  of  the  appellee,  which  created 
mortgaging  or  selling  his  property,  wa 
result  of  the  appellant's  failure  to  del 
message ;  in  fact,  the  mortgage  seems  t< 
before  he  could  have  had  a  reasonable  es 
hearing  from  his  father.  The  evidence  \ 
calculated  to  arouse  the  sympathies  oj 
favor,  and  their  indignation  against  tli 
besides,  to  furnish  the  jury  with  an  ii 
damages. 
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The  question  is,  was  the  admission  of  the  testimony, 
although  the  jury  was  sabsequently  directed  to  disregard  it, 
such  error  as  requires  a  reversal  of  the  judgment. 

It  is  true  that  the  admission  of  some  kinds  of  testimony 
which  a  jury  is  afterward  directed  not  to  consider,  may  not 
be  sufficient  cause  for  reversal,  but  we  are  of  the  opinion 
that  where,  in  cases  like  the  present,  evidence  which  is 
calculated  to  arouse  the  sympathies  of  jurors  in  favor  of 
the  party  who  offers  it,  and  to  arouse  the  feelings  of  the 
Jury  against  the  opposite  party,  is  erroneously  permitted  to 
go  before  the  jury,  it  is  proper  ground  for  reversal.  Graham 
&  Waterman  on  New  Trials,  612,  630. 

The  testimony  objected  to  was  that  of  the  appellee  him- 
self, and  in  its  nature,  well  calculated  to  produce  upon  the 
mindfl  of  the  jury  an  impression  and  sympathy  in  his  favor, 
aa  well  as  an  erroneous  view  as  to  the  proper  elements  of 
damage ;  and  however  conscientious  a  juror  may  be,  and 
however  hard  he  may  seek  to  efface  the  impression  made  by 
ity  he  is  still  likely  unconsciously  to  permit  it  to  influence 
his  verdict. 

The  practice  of  admitting  improper  evidence,  with  the 
promise  or  expectation  of  subsequently  directing  the  jury 
not  to  consider  it,  or  of  controlling  it  by  the  charge,  is 
not  to  be  encouraged ;  for  upon  minds  misdirected  in 
l^gal  investigations,  and  excited  by  sympathy  aroused  by 
redtals  of  apparent  hardship,  such  directions  or  instruc- 
tions will  usually  be  found  impotent  to  efface  impressions 
once  made. 

For  this  error  of  the  court  the  judgment  is  reversed  and 
fhe  cause  remanded. 

Heversed  and  remanded. 


Sm  laraz,  titiea  "  Damages,"  <*  Sunday.' 
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Thb  Pbopls  xz  rbl.  Thomas  MoManu^ 
Thompson,  Commissioner  of  Public 
Joseph   Blumxnthal,    Sxtpbrintbndb: 

BRANOES. 

N.  F.  Supreme  Court  Chambers,  Augtui 
(66  Howaid*B  Fnctioe  Reports  407. 

EUBOTBXO  UQHT  P0LB8.— PUBUO  X7i 

The  planting  of  necenary  poles  for  street  lighting  by 
the  pnblio  nees  to  whioh  the  streets  of  a  city  may  pr 

Application  for  manda/rwas  to  compel  1 
pole  in  front  of  the  relator's  property  in  N( 

JBcclesine  &  Tomlinson^  for  relator. 

BnUeTj  StiUman  &  HvM)ard^  for  responc 

Haight,  J. :    The  United  States  Illumii 
is  a  corporation  organized  nnder  an  act  ol 
passed  February  16, 1848,  entitled  ''An  act 
formation  of  gas-light  companies/'   and 
amendatory  thereof,  and  is  engaged  in 
lighting  by  electricity  the  streets,  avenne 
and  places,  and  public  and  private  building 
New  York.    As  such  corporation  it  has  a  c< 
city  to  furnish  light  for  certain  streets  and 
means  of  electricity.     Chapter  612  of  the  L 
vides,  "any  such  company  shall  have  ful 
on  the  business  of  lighting  by  electricity  c: 
villages  within  this  State,  and  the  streets, 
X)arks  and  places  thereof,  and  public  and  p] 
therein,  and  for  the  purposes  of  such  busii 
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and  supfdy  electricity,  and  to  make,  sell  or  lease  all  ma- 
chines, instruments,  apparatus  or  other  equipments  necessary 
therefor ;  and  shall  also  have  power  to  lay,  erect  and  con- 
rtmct  suitable  wires  or  other  conductors,  with  the  necessary 
poles,  pipes  or  other  fixtures,  in,  on,  oeer  and  under  the 
streeta,  avenues  and  public  parks  and  places  of  such  cities, 
towns  or  villages,  and  for  conducting  and  distributing 
electricity,  with  the  consent  of  the  municipal  authority 
thereof,  and  under  such  reasonable  regulations  as  they  may 
preecribe." 

On  the  8rd  day  of  May,  1881,  the  board  of  aldermen  of 
the  city  x>assed  the  following  ordinance : 

"  Aaoload,  That  the  United  States  niuminating^  Company  of  New  York 
is  hersbj  anthorised  and  empowered  to  lay  tubes,  wires,  conductors  and 
tnsolatorB,  and  to  erect  lamp  posts  in  the  streets,  avenues,  parks  and  public 
places  in  this  dty,  for  the  purpose  of  conveying,  using  and  supplying 
electricity  or  electrical  currents  for  purposes  of  illumination.  All  excava- 
tions in  streets,  removals  and  replacements  of  pavement  or  sidewalks  to  be 
done  under  and  according  to  the  directions  of  the  commisssoner  of  public 
works,  and  under  such  further  conditions  as  to  security  against  damage  to 
sewen,  water  pipes,  gas  pipes  or  other  pipes,  as  may  be  prescribed  by  his 
honor  the  mayor,  the  comptroller  and  the  commissioner  of  public  works, 
wbo  are  now  by  law  authorized  to  make  provisions  for  lighting  the  streets 
oC  the  city ;  whenever,  at  any  time,  any  permit  shall  be'g^ranted  to  open 
the  stveets,  pavements  or  sidewalks,  for  the  purpose  of  laying  the  tubes, 
wiM^  oondnotors  and  insulators  of  the  company,  a  sum  equal  to  one  cent 
per  lineal  foot  of  streets  occupied  under  such  permit  shall  be  paid  to  the 
dty.  Nothing  herein  contained  shall  be  deemed  to  authorize  the  laying 
of  the  mains  or  pipes  for  conveying  gas,  nor  the  erection  of  any  lamps  or 
Imp  posts  to  be  used  for  illuminating  by  gas." 

Pursnant  to  the  foregoing  ordinance,  the  department  of 
pnblio  works,  on  the  39th  of  March,  1882,  gave  permission  to 
the  United  States  BluminatiDg  Company  to  erect  poles  and 
place  wires  thereon  in  accordance  with  the  foregoing  ordi- 
nance in  Third  avenne,  from  Bowery  to  Harlem  River ;  parti- 
cularly specifying  the  size  and  kinds  of  poles  to  be  used, 
the  places  at  which  they  should  be  placed,  and  so  forth. 

On  the  19th  of  December,  1882,  the  board  of  aldermen 
passed  the  following  ordinance. 

"  Bisoiiiisfi,  That  the  oommissioner  of  the  department  of  publio  worfcs 
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be  and  he  hereby  is  directed  to  notify  the  United  Sts 
pany  that  the  poles  erected  by  it  in  the  various  strei 
city  must  in  all  cases  be  painted  in  accordance  with  ( 
and  also  that  all  poles  to  be  hereafter  erected  in  this 
shall  be  painted  before  placed  in  position,  in  orde: 
present  an  unsightly  appearance.** 

At  the  time  of  the  adoption  of  this  la 
United  States  Illuminating  Company  ha( 
and  had  in  use  upwards  of  1,200  poles. 

It  is  contended,  in  the  first  place,  that  tl 
to  is  unconstitutional  and  void,  in  so  far 
erection  of  poles  in  the  public  streets  of 
providing  compensation  to  abutting  owne 
Story  V.  Nevi  Tork  Mevated  Railroad  Co 
146,  is  relied  upon  to  sustain  this  claim, 
unable  to  concur.    When  the  streets  were 
use,  they  were  taken  for  all  of  the  purpose 
may   properly  be  devoted,  and  compen 
awarded  to  the  owner.    The  chief  use  to  \ 
are  devoted  is  the  right  of  the  public  to  f: 
and  upon  the  same.     But  this  is  not  the 
right  of  constructing  sewers,  of  laying  gas 
etc. ,  have  long  been  recognized  as  uses  to  ' 
may  properly  be  devoted.    In  crowded  cit 
sary  in  the  streets  in  order  to  aid  the  pub! 
along  the  public  way.    The  erection  of  lai 
fore,  in  the  street  is  one  of  the  uses  to  whi 
erly  be  devoted.  The  lamp  posts,  however 
unless  they  were  supplied  with  light.      F< 
been  chiefly  used,  and  has  been  supplied  b 
laid  under  ground.    Recently,  lighting  b} 
come  into  use.    Electricity  has  to  be  comi 
lamps  by  means  of  wires.      The  usual  mo« 
taining  the  wires  is  to  affix  them  to  poles,  ; 
me  that  the  planting  of  necessary  poles  foi 
bearing  the  wires  that  transmit  the  electric 
is  among  the  public  uses  to  which  the  stre< 
be  devoted. 

It  is  contended,  in  the  second  place,  that  ti 
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men  of  the  city  has  never  given  its  consent  to  the  erection 
of  poles.  The  resolution  of  May  3rd  does  not  in  express 
terms  give  such  consent ;  it  authorizes  the  laying  of  tubes, 
wires,  conductors  and  insulators,  and  the  erection  of  lamp- 
posts in  the  streets,  etc.  I  am  of  the  opinion,  however,  that 
inasmuch  as  the  usual  mode  of  bearing  wires  is  by  means  of 
poles,  that  the  consent  of  the  board  of  aldermen  to  the  erec- 
tion of  necessary  poles  is  fairly  to  be  inferred  from  the 
language  of  the  ordinance.  Tliis  was  the  understanding 
and  construction  given  to  the  ordinance  by  the  department 
of  public  works,  in  the  permission  given  by  that  board  to 
erect  i>oles  and  place  wires  thereon,  etc.  That  construction 
appears  also  to  have  been  given  by  the  board  of  aldermen 
itself  in  the  adoption  of  the  ordinance  of  December  19,  1882. 
Motion  for  mandamtLS  denied^  with  ten  doUars  costs. 


8m  IiiDlX,  title  *<Pole0  and  Wires   in  Streets:  Bigfati  of  Abutting 


Thx  Wbsteen  Union  Telegraph  Company  v.  Shotteb. 

Supreme  Court  qf  Oeorgia,  September ,  1883. 

(71  Ga.  760.) 
Dmnr  to  PAXBOMB.*LDfiTiNa  Liabujtt.— Ukasubb  of  dahaqib. 

A  lri<|t">pl^  compeny  cannot  by  printed  stipnlationB  avoid  its  liability  for 
firitme  to  ezerdie  ordinary  care  and  skiil  in  the  tranwniagion  ofmooongea. 

Wbera^  bj  reason  of  errors  in  transmission  of  offers  to  seU  merchandise,  the 
ssader  beoame  bound  to  seU  the  receiver  merchandise  below  its  market 
prioe  ttl  the  time,  the  measore  of  his  damages  in  case  of  recovery  against 
the  oompany  is  the  difference  between  the  market  price  and  that  so 
•nrooeoosly  transmitted. 
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AoTiOK  for  damages.    Appeal  by  defend; 
ts/ots  snfflcienily  appear  in  the  opinion. 

OTiarUan  &  MackaUj  for  plaintiff  in  erroi 

Lawtan  <ft  OunningTuimj  for  defendant. 

Jackson,  Chief  Justice:    This  action  \ 
Shotter  &  Co.  against  the  Western  Union  \ 
pany,  to  recover  damages  for  losses  occasioi 
the  company  in  the  transmission  of  messag 
plaintiffs  were  made  to  offer  to  certain  par 
and  Indianapolis  car  loads  of  turpentine  at 
figure  than  the  sum  intended  to  be  offere 
thus  by  palpable  error  sent,  was  accepted 
were  bound  by  the  offer,  and  furnished  th 
the  lower  price,  and  were  thus  damaged  to 
difference  between  the  lower  price  received 
price  which  the  turpentine  was  worth.    Ui 
of  the  court,  the  jury  returned  a  verdict  ^ 
to  the  extent  of  the  difference  between  the 
sent  by  the  company  and  that  written  and  d 
company  by  the  plaintiffs  to  be  sent.     A  mo 
for  a  new  trial  on  various  grounds  therein  a 
denial  of  that  motion  on  those  grounds  is  the 

1.  A  telegraph  company  is  responsible  for 
Ugence  of  its  agents  in  transmitting  message 
to  the  party  injured  thereby,  and  the  court 
overruling  the  demurrer.     58  Ga.  433 ;  68  ib. 

8.  It  is  wholly  immaterial  what  condition 
printed  heading  of  messages,  so  far  as  its  lii 
ligence  is  concerned.  It  is  bound  to  discha 
the  public  with  skill  and  diligence,  and  to 
the  discharge  of  such  duty,  even  if  to  repea 
be  necessary  to  insure  accuracy  68  Ga.  30( 
at  bar  it  was  guilty  of  the  very  grossest  i 
made  a  palpaple  and  material  mistake  in 
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sent  by  the  plaintiffs  the  same  night ;  in  one  of  which  it 
.  made  "sixty-four"  read  '*  fifty-four/'  and  in  the  other  it 
made  "sixty-four"  read  "sixty,"  thus  leaving  out  one 
word,  though  charging  for  ten,  and  sending  but  nine  words. 
That  the  defendant  is  liable  for  damages,  under  the  de- 
cisions of  this  court,  needs  no  argument,  and  that  it  cannot 
defend  by  an  effort  to  limit  that  liability  at  the  expense  of 
the  diligence  which  public  policy  demands,  is  as  little  sub- 
ject to  cavil  or  question. 

4.  What,  then,  is  the  measure  of  the  damages  to  which 
fhe  plaintifb  are  entitled  for  this  gross  negligence  ?  The 
answer  is,  just  what  the  plaintiff  lost  thereby. 

What  did  the  plaintiff  lose  ?  We  do  not  see  that  he  lost 
the  difference  between  what  he  actually  took  from  his  cor- 
respondents in  Chicago  and  Indianapolis  and  what  he  really 
had  intended  to  offer  the  turpentine  to  them  at,  because 
there  is  no  evidence  that  they  would  have  given  him  what 
he  had  intended  to  offer  it  at,  and  would  have  offered  it  at 
but  for  the  gross  negligence  of  the  company.  The  measure 
of  damages  is  the  difference  between  what  he  took  from  the 
correspondents  at  Chicago  and  Indianapolis  and  what  he 
oould  have  got  at  the  time  the  erroneous  dispatch  was  de- 
livered, from  them  or  from  any  other  purchaser  in  Chicago 
and  Indianapolis ;  or,  in  other  words,  the  difference  between 
what  he  took  from  them  and  the  market  price  at  that  time 
in  Chicago  and  Indianapolis,  together  with  the  toll  for 
sending  the  dispatches  and  the  cost  of  exchange.  It  is  pre- 
sumed he  could  have  got  the  market  price  in  those  cities, 
and  as,  by  reason  of  this  mistake,  he  settled  with  his  cor- 
resiK>ndents  at  what  the  erroneous  telegram  offered  to  sell 
the  turpentine  to  them,  we  think  that  the  company  is  liable 
for  the  difference  between  the  sum  at  which  he  did  settle 
and  the  market  price  of  the  turpentine  in  those  cities. 

ff.  But  the  plaintiff  in  error  raises  the  question  that  the 
defendant  in  error,  plaintiff  below,  was  not  obliged  to  let 
the  turpentine  go  at  that  price  ;  that  he  was  not  bound  by 
the  mistake  of  the  telegraph  operators,  and  voluntarily  let 
tke  turpentine  go  too  low.    Whether  the  telegraphic  opera- 
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tor  be  the  agent  of  the  sender  of  a  dispatch,  so  as  to  bind 
him,  is  a  debatable  question  in  the  courts,  the  Engikk 
authorities  being  to  the  effect  that  he  is  not,  and  ihe 
American  mainly  that  he  is.  We  agree  with  the  American 
doctrine,  at  least  to  the  extent  that  commercial  transactions 
being  now  conducted  to  so  great  an  extent  through  the  tele- 
graph, a  merchant  would  lose  business  and  credit  if  he  did 
not  settle  in  accordance  with  the  offer  actually  made, 
though  by  mistake  of  the  agency  he  used  to  convey  it,  and 
when  he  does  so  settle  in  good  faith,  and  is  induced  to  doso 
by  the  negligence  of  the  telegraphic  company,  through  its 
servants,  that  company  should  respond  to  him  in  damages, 
whether  absolutely  bound  by  his  contract  or  not ;  and  that 
the  measure  of  his  recovery  from  the  company  should  be  as 
stated  above. 

The  English  authorities  seem  to  rest  on  the  connection  of 
the  telegraphic  lines  there  with  the  post-office,  and  to  go  on 
the  principle  that  the  government  is  not  responsible  for  the 
negUgence  of  a  clerk.     See  note  to    Verdin  Brother  v. 
BohertsoUy  Allen's  Tel.  Cases,  697,  699,  and  Henkel  v.  Pope^ 
ib.  456,  457,  note.     And  as  in  this  country  the  company  is 
a  private  corporation,  acting  as  a  bailee  or  agent  or  carrier, 
to  transmit  offers  to  sell  and  answers  to  buy,  it  would  seem 
that  both  sides  of  the  water  may  be  held  not  to  collide  in 
their  judgment  on  the  law. 

For  American  authorities,  see  Allen's  Tel.  Oases,  167,  830, 
699,  note ;  40  Wis.  431. 

For  English  authorities,  see  Allen's  Tel.  Cases,  667, 
697. 

For  summary  of  cases  bearing  on  measure  of  damages,  see 
27  Am.  R.  485 ;  Allen's  Tel.  Cases,  653  to  663,  and  a  note  to 
Baldwin  v.  U.  8.  Tel.  Co. 

Inasmuch  as  the  court  charged  the  jury  that  the  measure 
of  damages  in  the  case  was  ''the  difference  between  the 
rates  which  the  telegraph  company  gave  and  the  price  which 
was  offered,"  evidently  by  the  seller,  and  there  is  no  evi- 
dence that  the  purchasers  at  Chicago  and  Indianapolis 
would  have  given  the  price  offered,  or  what  was  the  market 
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valne  or  price  at  tne  time,  either  at  Chicago  or  Indianapolis, 
and  the  jury  f  onnd  according  to  that  charge,  and  as  we  hold 
that  the  measure  of  damages  is  the  difference  between  the 
price  offered  by  the  error  of  the  telegram  and  the  market 
value  at  those  points  —  that  is,  what  the  seller  could  have 
got  there,  we  are  constrained  to  grant  a  new  trial  on  the 
error  in  respect  to  the  measure  of  damages  alone. 

Jvdgmenl  reversed. 


None.— This  case  Is  cited  in  Daughtrp  v.  Am.  Un.  Tel  Co,,  posf. 

Baa  InxKC,  titles  "  limiting  liabiUty,"  '*  Damages.'* 

Sea  note  to  JfoitoiOe  v.  W.  U.  Td.  Cb.,  ante,  p.  92;  BaHUtt  v.  W.  U. 
3Wi  Go.,  ante,  p.  46. 


JoiiOBS  V.  Western  XJisnoN  Teleobaph  Company. 

U.  8.  CfireuU  Court,  Eastern  Diatrict  ofArkamas,  October,  188S, 

(18  Fed.  R.  717.) 

Half-ratb  ME88AOB.— Burden  of  proof. 

Vor  an  error  not  caused  by  gross  negligence  or  ftaud  in  transmission  of  a 
tcii^rsm  presented  on  the  customary  half-rate  blank,  a  telegnqph  com- 
pany is  not  liable ;  and  the  burden  is  on  the  person  claiming  to  have 
been  ii^jnred  to  establish  negligence  or  fraud  ;  the  error  itself  not  being 
jprfma/oele  proof  thereof. 

AoTiOK  at  law  for  damages.    The  facts  appear  in  the 
opinion. 

M.  W.  Benjamin^  for  plaintiff. 

U.  M.  A  O.  B.  Rose^  for  defendant 

Oaij>wxll,  J. :    The  plaintiff  delivered  to  the  defendant 

at  Little  Bock,  for  transmission  to  St.  Lonis,  a  message 
Vol.  1—35. 
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written  on  one  of  the  half -rate  night  mc 
taining  the  usual  printed  conditions.  \ 
copy  of  the  printed  conditions  and  th 
thereunder : 

"THE  WESTERN  UNION  TELEGRAPH 

**  Halv-ii^tb  Mbbsaob. 

**  The  bumnoBS  of  tel^g^phing  is  liable  to  errors  ai 
caoBee  which  cannot  at  all  times  be  g:uarded  against 
negligence  of  servants  and  agents  whom  it  is  necesi 
errors  and  delays  may  be  prevented  by  repetition, 
day,  half  price  extra  is  charged  in  addition  to  the  fu 

'*  The  Western  Union  Telegraph  Company  will  r 
sent  without  repetition  during  the  night,  for  deliver, 
morning  of  the  next  ensuing  business  day,  at  one-hai 
but  in  no  case  for  less  than  twenty-five  cents  tolls 
and  upon  the  express  condition  that  the  sender  will 
claim  damages  for  errors  or  delays,  or  for  non-delivi 
happening  from  any  cause,  beyond  the  sum  equal  to 
paid  for  transmission ;  and  that  no  claim  for  damagei 
presented  in  writing  within  thirty  days  after  sending 

"Messages  will  be  delivered  free  within  the  esta 
limits  of  the  terminal  office.  For  delivery  at  a  great 
charge  wiU  be  made  to  cover  the  cost  of  such  delivei 
guaranteeing  payment  thereof. 

**The  company  will  be  responsible  to  the  limit  c 
messages  destined  beyond,  but  will  act  as  sender's 
message  to  connecting  companies  or  carriers,  if  dec 
and  without  liability. 

*'  A.  R.  Bbewbb,  Secretary,  Nobvin 

'*Send  the  following  half -rate  message,  subject  1 
which  are  agreed  to : 
**  To  E.  A.  Kent  db  Co.,  S18  Chamber  of  Commerce,  St 

"Buy  ten  June  wheat  Chicago  account  Boyd  and 
Quote  June  New  York. 

'*  Q^Read  the  notice  and  agreement  at  the  top.^ 

When  the  message  was  delivered  to  the  pi 
in  St.  Louis,  the  word  "cheap"  had  been 
''  Chicago,"  and  the  plaintiff  alleges  that  b 
mistake  he  was  damaged  to  the  amount  of  i 

The  defendant  interposes  three  defenses 
tory  negligence  in  this,  that  the  word  "C 
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message  was  so  badly  written  as  to  be  easily  mistaken  for 
the  word  ''cheap;'*  (2)  the  printed  conditions  on  the  blank 
on  which  the  message  was  written,  to  the  effect  that  the 
company  would  not  be  liable  for  damages  for  errors  or 
delays,  or  for  non-delivery  of  such  message,  happening  from 
any  cause,  beyond  a  sum  equal  to  ten  times  the  amount 
paid  for  transmission;  and  (3)  that  the  message  was 
intended  to  procure  the  persons  to  whom  it  was  addressed 
to  buy  in  the  market  what  are  commonly  known  as 
''futures,"  and  had  relation,  therefore,  to  gambling  trans- 
actions, out  of  which  no  valid  or  binding  agreement  or  legal 
obligation  could  arise  against  any  one.  In  the  view  the 
court  takes  of  the  case,  it  is  only  necessary  to  consider  the 
second  defense. 

With  knowledge  of  the  fact  that  it  was  open  to  him  to 
send  the  message  at  full  rates,  and  secure  accuracy  in  its 
transmission  by  having  it  repeated,  the  plaintiff  elected  to 
send  it  at  half -rates,  with  full  knowledge  of  the  printed 
oonditions  on  the  blank  on  which  the  message  was  written. 
He  must,  therefore,  be  held  to  have  agreed  to  these  con- 
ditions ;  and  he  is  bound  thereby  to  the  extent  to  which  the 
oonditions  are  valid  and  obligatory. 

The  plaintiff  has  offered  no  evidence  of  negligence  on  the 
part  of  the  defendant  other  than  that  the  message  as 
delivered  differed  from  the  message  as  written  in  the  par- 
ticular mentioned.  There  is  no  evidence  tending  to  show 
when,  where,  and  how  the  mistake  occurred.  The  defend- 
ant has  shown  that  it  had  suitable  instruments  and  wires 
for  transmitting  the  message,  and  that  it  was  sent  over  the 
wire  by  a  skillful  and  experienced  operator. 

There  is  a  conflict  of  judicial  opinion  as  to  the  law  appli- 
cable to  the  facts  of  this  case.  It  would  serve  no  useful  pur- 
pose to  review  the  cases  in  detail  and  restate  the  reasoning 
of  the  courts  pro  and  con  on  the  question.  That  has  been 
done  often  enough  already.  Nor  is  it  necessary  in  this  case 
to  inquire  whether  the  conditions  on  which  these  half-rate 
messages  are  accepted  to  be  sent,  are  effectual  to  protect 
the  telegraph  company  from  liability  in  all  cases ;  as,  for 
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instance,  for  not  sending  or  not  deliyerin 
in  any  case  of  confessed  negligence  or  frai 

It  is  sufficient  to  say  that  the  weight  of 
ablest  and  best  reasoned  cases  establish  1 
the  conditions  contained  in  the  blank,  on 
iff  wrote  his  message  and  to  which  he  ass< 
able  and  valid  to  the  extent  of  protecti 
company  from  damages  for  any  error  or  i 
in  the  transmission  of  the  message,  ni 
affirmatively  that  such  error  or  mistake  ' 
gross  negligence  or  fraud  on  the  part  of  tl 
that  mere  proof  of  the  fact  that  there  is  a  i 
or  a  figure  in  the  message  is  not  sufficient 
ligence  or  fraud  to  render  the  company  1 
amount   stipulated   for   in   the   contract 
Western  Union  Tel.  Co.  w.  NeiU,  57 
13  Cent.  Law  J.  475 ;  Aiktn  v.  Western 
S.  C.  358;  Pinchney  v.  Western  TJ.  I 
S.  0.  Ms.  Op.  Nov.  Term,  1882;  Ellis  v.  j. 
Allen  (Mass.),  226;   OrinneU  t.  Weste 
113  Mass.    299;   Schwartz  w.  AUatUic 
18  Hun,  157;    Becker  v.  Western  Uni 
Neb.  87 ;  S.  C,  7  N.  W.  Rep.  868 ;    S.  C. 
277 ;  Suoeattand  v.  III.  &  M.  Tel.  Co.,  27  I 
V.  Western  U.  Tel.  Co.,  14  Fed.  Rep.  710. 

Under  his  contract  with  the  defendant 
entitled  to  judgment  for  10  times  the  amo 
for  transmitting  the  message  and  no  more. 

Judgmen 


Note.— See  Index,  titles  '^Limiting  Liability/'  *'  Bt 
See  notes  to  Hibhard  t.  W.  U.  Tel.  Co.,  ante,  p. 
Tel.  Co.,  anUf  p.  14. 
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Thx  Board  of  Tbadb  Telbgbaph  Company  v.  Kimbbo 

T.  Babnbtt. 

Supreme  Court  of  lUinoia,  Ooiober  g,  J18S, 

(107  ni.  607.) 

POLV  m  8TBEBT  — RlGHTB  OV  ABUTTINO  OWNERS. 

Ike  eBedioii  of  poleB  and  wires  of  a  telegraph  line  in  a  street,  the  soil  to 
the  centre  of  which  belongs  to  the  abutting  owner,  imposes  a  new  burden 
fSor  which  the  owner  is  entitled  to  compensation. 

Appeal  from  jndgment  granting  compensation  to  the 
defendant  in  this  court  (plaintiff  below),  in  an  action  of 
trespass  quare  ckmswn /regit. 

jnroTieis  C.  Russell  and  AUen  O.  Story^  for  the  appel- 
lant. 

Happy  A  Trwwms^  for  the  appellee. 

Mr.  Jostice  Soott  delivered  the  opinion  of  the  court : 
This  is  an  action  of  trespass  quare  dausnm  /regit, 
brought  by  Kimbro  T.  Bamett  against  the  Board  of  Trade 
Telegraph  Company.  The  declaration  is  in  the  usual  form, 
the  gravafnen  of  the  action  being  that  defendant  entered 
with  force  and  violence  upon  the  premises  of  plaintiff,  and 
dug  holes  and  erected  thereon  telegraph  poles  upon  which 
to  place  its  wires.  The  pleas  of  not  guilty  and  liherum 
tenemeTitum  originally  filed  to  the  declaration,  were  both 
withdrawn,  and  the  matters  insisted  upon  as  a  defense  to 
the  action  were  embraced  in  five  special  pleas.  The  sub- 
stance of  the  first  three  pleas  is,  the  locus  in  quo  was  a 
public  highway  ;  that  defendant  was  and  is  a  corporation 
•zisting  under  the  laws  of  Illinois ;  that  the  acts  complained 
of  were  necessarily  and  properly  done  in  the  building  of  the 
telegraph  line  of  defendant  along  such  highway,  and  that 
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the  building  of  such  telegraph  line  wi 
according  to  the  written  and  recorded  co 
board  of  the  county  in  which  the  pre] 
The  additional  matters  contained  in  the 
add  nothing  to  the  strength  of  the  defe 
be  necessary,  as  the  case  comes  before  1 
their  contents.    To  the  special  pleas  s( 
above  stated,  with  some  others  of  no  c( 
ance,  with  the  usual  fullness  and  foro 
Court  sustained  a  general  demurrer.    T. 
ing  to  stand  by  its  pleas  of  justification, 
judgment  as  upon  nil  dicity  and  proceede 
with  a  view  to  assess  plaintiff's  damag 
plaintiff  was  the  owner  of  the  land  descri 
tion  ;  that  defendant,  by  its  employees, 
premises,  and  commenced  digging  holei 
telegraph  poles ;  that  plaintiff  asked  th( 
they  had  for  so  doing,  and  was  told  the 
from  the  county  board.     Afterwards  thej 
up  twenty -six  poles  along  the  side  of  the  1 
consent  of  plaintiff.     The  poles  erected  a 
hedge  growing  at  the  side  of  the  highwa 
In  some  instances  the  employees  cut  away 
it  was  in  their  way,  and  they  also  cut  dow 
that  were  intended  for  gate  posts  wher 
was    further    proven    the    land     where 
erected  belonged  to  plaintiff,  subject  to  t 
and  that  the  highway  was  used  by  the 
also  proven  the  erection  of  the  poles  by 
render  it  inconvenient  for  plaintiff  to  trie 
machines  constructed  for  that  purpose. 
Circuit  Court  assessed  plaintiff's  damages 
the  judgment  rendered  defendant  obtained 
Appellate  Court  for  the  Fourth  District, 
ment  of  the  trial  court  was  affirmed.     A 
judges  of  the  Appellate  Court  having  certi 
opinion  this   "case  involves  a  question 
importance,   on  account    of    collateral    ii 
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should  be  passed  ui>on  by  the  Supreme  Court,"  defendant 
brings  the  case  to  this  court  on  its  further  appeal,  as  it  is 
permitted  to  do  under  the  practice  act. 

The  objection,  an  action  of  trespass  j^t^re  clausvm  f regit 
will  not  lie  in  such  a  case  as  the  one  being  considered,  is 
settled  adversely  to  the  position  taken  by  defendant,  in  the 
decision  of  this  court  in  Indianapolis^  Bloamingtan  <ft 
Western  R.  R.  Co.  v.  Hartley^  67  111.  439.  That  in  some 
re8i)ects  was  an  analogous  case,  the  form  of  action  being  the 
same,  and  plaintiff  was  permitted  to  recover. 

Authority  is  given  by  the  statute  to  all  telegraph  com- 
panies to  erect  poles  on  which  to  place  their  wires,  on  all 
highways  or  public  roads,  by  first  obtaining  the  consent,  in 
writing,  of  the  county  board  of  the  county  in  which  such 
highway  is  situated.  Of  course,  that  permission  is  given 
subject  to  the  constitutional  inhibition,  ^^  private  property 
shall  not  be  taken  or  damaged  for  public  use  without  just 
compensation."  Provision  is  also  made  by  law  for  ascer- 
taining the  compensation  to  be  paid  to  the  owner  when  it 
shall  be  necessary  to  take  or  damage  any  property  for  the 
construction,  alteration  or  repair  of  any  line  of  telegraph. 
Bev.  Stat.  1874,  chap.  134. 

The  principal  question  arising  on  the  record  may  be 
stated  to  be,  is  the  right  to  erect  and  maintain  lines  of  tele- 
graph thereon  a  part  of  the  public  easement  in  a  common 
highway,  or  is  such  a  structure  a  new  and  additional  burden 
upon  the  fee,  for  which  the  owner  of  the  fee  may  maintain 
an  action  ?  It  was  held  by  the  trial  court,  and  its  decision 
was  affirmed  by  the  appellate  court,  the  erection  and  main- 
tenance of  a  line  of  telegraph  on  the  highway,  although  done 
with  the  consent  of  the  county  board,  was  a  new  and  addi- 
tional burden  upon  the  fee,  and  a  recovery  by  the  owner 
was  permitted.  The  correctness  of  that  decision  is  chal- 
lenged on  this  appeal. 

The  question  raised  is  important,  and  being  one  of  first 
impression  in  this  court,  it  has  been  fully  considered.  Al- 
though the  case  has  been  elaborately  argued,  the  views 
entertained  by  the  court  may  be  briefly  stated,  without  any 
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extended  discussioa.    There  can  be  no 
the  facts  of  the  case  as  they  appear  fron 
admission  on  demurrer.    Only  questioni 
be  considered  on  the  admitted  facts, 
defendant  is  a  corporation  existing  undc 
State,  with  power  to  construct  and  use  f 
in  this  State.    Permission  in  writing  ' 
proper  county  board  to  erect  poles  on  th 
tion,  on  which  to  maintain  its  line  of  tel 
taken  to  do  no  unnecessary  injury.   Plai 
owner  of  the  fee,  and  objected  to  that  us 
but  his  wishes  were  disregarded.    No  el 
ugree  with  him  as  to  the  damages  he  woi 
assess  the  same  under  the  statute.    It  is 
in  quo  is  an  ordinary  highway,  situated 
of  any  municipal  corporation.  The  highw 
over  lands  owned  by  plaintiff.    Of  that  n> 
It  follows,  therefore,  plaintiff  is  the  ownc 
centre  of  the  highway,  subject  only  to  an 
ujwn  it  in  favor  of  the  public.      The   p 
defendant  is  that  the  State  can  rightfully 
authorize  the  county  board  to  permit  defe 
its  line  of  telegraph  upon  the  highway  wi 
of  the  abutting  land  owner ;  that  it  impoc 
tional  burden  thereon,  and  that  when  the 
easement  over  land,  for  a  compensation  fi 
lie  obtain  all  the  rights  the  land  owner  ha 
may  authorize  any  use  of  it  not  inconsiste 
a  highway.   On  the  other  hand,  it  is  insist 
rights  of  plaintiff  had  been  interfered  w 
detrimental  to  his  interests  as  the  owner  o: 
the  action  of  defendant  in  taking  posses; 
forcibly  and  against  his  will  comes  within' 
inhibition,  ''  private  property  shall  not  be 
without  just  compensation."     The  latter  j 
best  sustained'by  authority,  and  rests  on  s( 
It  is  for  the  reason  the  construction  and  mai 
graph  line  upon  the  highway  is  a  new  and  i 
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upon  the  fee,  to  which  it  was  not  contemplated  it  should  be 
Bubjected,  and  for  which  the  owner  is  entitled  to  additional 
compensation.  The  principle  is,  neither  the  State  nor  a  munici- 
pal corporation  has  any  rightful  authority,  under  the  Consti- 
tution, to  grant  away  the  private  property  of  the  citizen,  and 
if  corporations  quasi  public,  in  the  exercise  of  the  right  of 
eminent  domain  with  which  they  are  clothed  by  the  sovereign 
power  of  the  State,  seek  to  appropriate  it,  so  that  they  may 
have  a  benefit  therefrom,  every  principle  of  justice  demandis 
ihey  should  make  just  compensation,  whether  the  property 
taken  or  damage  is  of  little  or  great  value.  But  aside  from 
all  considerations  of  right  and  justice,  the  Constitu- 
tion has  so  declared,  and  its  mandate  in  that  respect 
may  not  be  disregarded.  A  case  having  many  features 
in  common  with  the  one  now  before  the  court  is  Indian- 
apoltSj  Bloomington  A  Western  R.  R  Co.  v.  Hartley^  68 
111.  439.  It  was  there  said :  ''A  distinction  has  been  taken 
where  the  municipality  granting  the  right  to  lay  a  track 
owns  the  fee  in  the  street,  and  where  the  fee  remains  in  the 
abutting  land  owner,  and  it  seems  to  us  it  rests  on  sound 
principle,  and  is  supported  by  the  highest  authority. 
Where  the  fee  remains  in  the  original  proprietor  it  is 
immaterial  how  the  public  acquired  an  easement  over  the 
lands  —  whether  by  condemnation  or  by  dedication.  It  is 
only  for  the  use  of  ordinary  travel  such  as  we  are 
accustomed  to  see  on  streets  or  highways.  In  case  the 
proprietor  dedicated  the  land,  it  was  for  no  other  purpose  ; 
and  if  it  was  condemned,  his  damages  were  assessed  with 
no  other  view.  A  different  use  of  the  land  cannot  be  justi- 
fied on  the  ground  that  a  railway  is  an  improved  highway. 
Bailway  companies  are  only  public  corporations  in  a  limit^ 
sense.  The  right  of  way,  the  road  bed,  and  the  carriages 
propelled  thereon,  are  owned  by  private  individuals,  and 
not  by  the  public.  Pares  are  charged  for  travel  thereon  for 
the  exclnsive  benefit  of  the  parties  owning  the  road.  They 
are  constructed  and  equipped  in  the  interest  of  private 
specnlatlony  but  at  the  same  time  they  are  intended  to  sub- 
serve the  public  good.     The  travel  on  them  bears  no 
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analogy  to  our  notions  of  travel  on  an  ordinary  street  or 
highway,  where  every  one  travels  at  his  pleasure,  in  his  own 
conveyance,  without  paying  tolls  or  fares.    The  uses  are 
totally  different,  and  even  inconsistent.    The  one  is  exdn- 
sive  in  favor  of  private  interests,  and  the  other  is  oi>en  and 
free  to  all.    The  doctrine  most  in  consonance  with  oar 
sense  of  justice  is,  when  the  fee  of  the  street  remains  in  the 
abutting  land  owner  the  corporation  may  grant  the  right  to 
the  railway  company  to  lay  its  track  along  or  across  any 
street,  but  the  company  avails  of  its  privilege  at  its  peril. 
If,  in  laying  its  track,  it  causes  a  private  injury  to  him  who 
'  owns  the  fee  in  the  adjoining  premises.  It  must  make  good 
the  damages  sustained."    The  doctrine  of  this  case  has 
since  been  embodied  in  the  text  by  Mr.  Dillon,  in  the  recent 
edition  of  his  valuable  work  on  Municipal  Law,  in  a  dis- 
tinct section,  and  the  author  says  it  has  for  its  support  the 
sanction  of  some  of  the  most  eminent  jurists  in  this  country. 
At  all  events,  it  is  now  the  settled  law  of  this  State,  and  it 
is  now  too  late  uo  insist  a  different  rule  should  be  adopted. 
The  principle  of  Hartley*  s  case  is  conclusive  of  the  one 
being  considered.    What  is  there  said  respecting  the  right 
of  a  railway  to  the  use  of  a  common  highway  applies  with 
equal  force  to  a  telegraph  corporation.    In  the  same  sense 
the  construction  of  a  line  of  telegraph  on  the  highway  is  an 
additional  servitude,  to  which  the  fee  of  the  land  had  not 
before  been  subjected.    The  servitude  differs  more  in  degree 
than  in  character,  and  whether  the  damages  are  great  or 
small,  the  corporation  asking  for  or  appropriating  to  itself 
the  benefit  of  such  new  servitude  must  make  just  comi)en- 
sation  to  the  owner  of  the  fee.    In  many,  and  perhaps  most 
instances,  the  damages  may  be  merely  nominal,  but  in  others 
an  actual  detriment  may  be  occasioned.    That  of  course  is 
a  question  to  be  determined  from  the  evidence  in  each  par- 
ticular case,  with  which  this  court  has  no  concern. 

The  decision  of  the  trial  court  in  sustaining  the  demurrer 
to  the  special  pleas  of  justification  is  warranted  by  the  law, 
and  as  its  finding  as  to  tfae  damages  sustained  by  the  plaint- 
iff has  been  affirmed  by  the  appellate  court,  it  is  of  course 
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conclusive  on  this  court,  and  the  judgment  of  the  latter 

court  will  be  affirmed. 

Judgment  canned. 


Norm. — This  case  is  cited  in  the  following  cases,  post :  Wisconsin  TeUph. 
Co*  ▼.  Oshkosh;  T^any  v.  U,  8.  lUttminating  Co,;  Julia  .Bunding 
AMSOdaHon  ▼.  BtU  Tel^h.  Co. 

See  IHDKX,  title  "  Poles  and  Wires  in  Streets:  Bights  of  Abutting  Owners." 


Jacob  W.  Pieboe  &  another  v.  Chables  H.  Dbew  bt  al. 

"^prems  Judicial  Court  of  Massaehussetts,  Oct,  80, 1883, 

(IM  Hass.  76.) 

nUKntAPH    LINB    HT    STREET — BlQHT    OF    OWMEB    OF    FEB.— Ck)ll8TITU- 

TIONAL  LAW. 

The  use  of  streets  for  the  poles  and  wires  of  a  telegraph  line  is  apublic  use. 

Kg  additional  serritode  is  imposed  on  the  land  by  such  use,  so  as  to  entitle 
tlie  owners  of  the  fee  of  the  street  to  additional  compensation. 

Tbe  acty  Pab.  Stat,  chapter  109,  which  provides  for  the  erection  of  poles 
and  stringing  wires  in  streets  for  such  use,  held  constitutional,  though 
tt  makes  no  provision  for  compensation  to  such  owners. 

BHiL  in  equity  against  the  selectmen  of  Brookline  and 
fhe  American  Rapid  Telegraph  Company  of  Massachusetts, 
to  restrain  the  selectmen  from  granting  to  the  telegraph 
company  a  location  for  its  posts  and  wires  in  Brookline. 
The  defendant  demurred  to  the  bill  for  want  of  equity.  At 
the  hearing,  before  Endioott,  J.,  a  decree  was  entered  sus- 
taining the  demurrer  and  dismissing  the  bill;  and  the 
plaintifb  appealed  to  the  full  court.  The  all^;ations  of  the 
bill  appear  in  the  opinion. 

A.  2).  Chandler^  for  the  plaintifb. 
F.  Ifari8onj  for  the  defendants. 
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Devens,  J. :    The  fiicts  admitted  by 
be  thus  stated :    The  plaintiflfs  own  land 
or  public  highway  in  Brookline ;  they  a] 
half  of  the  street  which  is  next  to  their  a 

The  defendants  are  the  selectmen  of 
the  application  of  the  American  Ri^id  Tc 
a  corporation  organized  under  the  St. 
(Pub.  Sts.  c.  106,  par.  14),  for  the  trant 
gence  by  electricity,  are  about  to  grant 
under  the  Pub.  Sts.  c.  109,  a  location  al 
for  their  posts,  wires,  &c.  The  bill  see 
defendants,  upon  the  ground  that  the  lasl 
unconstitutional 

The  Pub.  Sts.,  c.  109,  maybe  briefly  sui 
applicable  to  the  inquiry  before  us.    By 
pany  incorporated  for  the  transmission  ( 
electricity"   possesses  the  powers  and 
duties  prescribed  in  the  chapter.    By  §  2, 
graphic  communication  are  to  be  so  places 
mode  the  public  use  of  the  highways  or 
§  3,   the  municipal  authorities  shall  giv 
writing  specifying  where  the  posts,  etc., 
and  the  location  of  posts,  height  of  wii 
altered  at  any  time  by  their  direction.     B3 
of  land  near  to  or  adjoining  a  highwa 
damages  if  injured  thereby.   By  §  12,  any 
or  property  by  the  posts,  wires,  etc.,  is  to  rei 
responsible  in  damages.     By  §  16,  no  easei 
tive  rights  are  to  be  acquired  by  the  ere 
tenance  of  the  posts,  etc.    By  §§  8-11,  pn 
made  for  the  limit  of  the  debts,  the  liabilit 
and  the  dnties  of  the  company ;  and  pena 
for  neglecting  them. 

That  it  was  the  intent  of  the  statute  U 
corporations,  formed  under  the  general  in< 

*Thi8  statute  authorizes  any-  number  of  persons,  0 
form  a  corporation  *'  for  the  purpose  of  carrying  on  f 
excepting  certain  kinds  of  business,  not  material  to  bi 
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for  the  purpose  of  transmitting  intelligence  by  electricity, 
the  right  to  construct  lines  of  telegraph  upon  and  along 
highways  and  public  roads  upon  the  locations  assigned 
them  by  the  officers  of  the  municipality  wherein  such  ways 
are  situate,  cannot  be  doubted.  The  use  of  the  words 
"  every  company'*  permits  no  other  interpretation.  Nor  are 
we  able  to  conceive  why,  if  this  authority  might  be  given 
to  corporations  specially  chartered,  it  may  not  equally  be 
given  to  those  organized  under  the  general  law. 

If  this  use  of  property  already  appropriated  to  certain 
public  uses  is  to  be  deemed  of  itself  an  exercise  of  the  right 
of  eminent  domain,  the  determination  of  the  legislature 
that  the  purpose  for  which  it  now  directs  it  to  be  taken  is  a 
public  use,  is  not  necessarily  conclusive ;  but,  if  the  use 
be  public,  it  is  conclusive  that  the  necessity  exists  which 
requires  it  to  be  taken.  TbZbot  v.  SudsoUy  16  Gray,  417. 
While  in  some  cases  there  may  be  difficulty  in  deciding 
whether  an  appropriation  of  property  is  for  a  public  or 
private  use  such  difficulty  does  not  seem  to  exist  in  the 
present  case.  The  transmission  of  intelligence  by  elec- 
tricity is  a  business  of  public  character,  to  be  exercised 
under  public  control,  in  the  same  manner  as  transport^ition 
of  goods  or  passengers  by  railroads.  The  St.  of  1849,  c.  93, 
of  which,  with  additions,  the  Pub.  Sts.,  c.  109,  is  a  re-enct- 
ment,  recognized  its  public  nature ;  and  in  Toung  v.  Tar- 
mouthy  9  Gray,  386,  which  was  an  action  for  injuries 
sostained  by  a  traveler  on  the  highway  by  reason  of 
the  telegraph  poles  erected  there  under  the  location  granted 
by  the  selectmen  by  authority  of  the  St.  of  1849,  the  town 
was  held  not  liable  because  the  poles  were  lawfully  within 
the  limits  of  the  highway,  and  thus  not  such  an  obstruction 
or  defect  as  to  render  it  responsible.  See  also  Common' 
weaiih  V.  Boston,  97  Mass.  656;  Bay  State  Brick  Co. 
T.  JFbster,  116  Mass.  431.  The  public  nature  of  this  busi- 
ness has  been  recognized  by  the  legislation  of  Congress,  the 
decisions  of  the  United  States  courts,  and  of  many  of  the 
States  of  the  Union.  So  far  as  known  to  us,  it  has  not 
been  held  otherwise  anywhere.    U.   S.  Sts.    of   July    1, 
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1862;    March    3,    1863;    July   2,    1864 
Pensacola  Telegraph  t.  Western  I 

96  U.  S.  1. 

No  right  is  given  these  companies  to  u 
their  own  pleasure,  or  to  compel  in  all  c 
iff  suggests,  locations  therein  to  be  g 
municipal  authorities.  The  second  secti* 
to  be  construed  with  the  third  section,  a 
tion  that  a  legally  constituted  board  si 
only  where,  but  whether,  there  can  be  a  1( 
not  incommode  the  ordinary  public  wa; 
to  revise  its  own  doings,  and  to  correci 
the  practical  working  of  the  arrangen] 
Young  v.  TarmotUh^  ribi  supra. 

But  as,  even  if  the  legislature  has  the 
the  erection  of  1  telegraph  poles  along 
public  use  thereof,  appropriate  safeguardg 
for  any  rights  of  property  belonging  to  : 
which  may  be    taken    or    invaded,   th( 
inquiries  for  our  consideration :  first,  w! 
does  provide  any  compensation  to  the  ow 
this  new  use    of   the  highway ;  second 
entitled  to  such  compensation ;  third,  whc 
property  near  to,  or  abutting  upon,  the  hi 
to  any  compensation  therefor  other  than 
provides. 

The  fourth  section  provides  for  dama; 
sustained  by  owners  of  ''land  near  to  or 
way  or  road  along  which  lines  are  cor 
company."  It  is  limited  to  these,  and  ca 
to  those  who  are  the  owners  of  the  fee  i: 
road  itself.  Nor  does  the  twelfth  section, 
contend,  make  any  provision  for  them.  T 
that,  ''  when  an  injury  is  done  to  a  person 
the  posts,  wires,  or  other  apparatus  of  a 
the  company  shall  be  responsible  in  dam 
injured."  But  the  concluding  clause  o: 
which  it  is  provided  that  ''the  city  or  tc 
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leason  of  anything  contained  in  this  chapter  or  done  there- 
under, be  discharged  from  its  liability,  but  all  damages  and 
costs  recovered  against  a  city  or  town  on  account  of  such 
injury  shall  be  reimbursed  by  the  company  owning  the 
posts,  wires,  or  other  apparatus,"  indicates  clearly  that  the 
liability  of  the  company  provided  for  under  this  section  is 
for  injuries  occasioned  by  defects  or  obstructions  in  the  way 
which  its  structures  may  cause.  This  section  was  not  in  the 
8t  of  1849,  c.  93 ;  its  first  clause  was  added  to  the  legisla- 
tion on  this  subject  by  the  St.  of  1851,  c.  247,  §  2,  and  the 
remaining  clause  was  subsequently  added  by  the  St.  of 
18B9,  c.  260,  §§  1,  2,  it  may  be  fairly  presumed,  in  view  of 
the  decision  in  Young  v.  Tarmoufhy  ribi  svpra,  made  in 
1867. 

As  the  chapter  does  not,  in  our  opinion,  provide  for 
damages  to  the  owner  of  the  fee  in  the  highway  by  reason 
of  the  erection  of  the  telegraphic  posts  and  apparatus,  it  is 
to  be  determined  whether  such  a  use  of  the  highway  creates 
a  separate  and  additional  burden,  requiring  an  independent 
assessment  of  damages,  for  which  the  owner  of  the  land  was 
not  compensated  when  the  highway  was  laid  out,  and  thus 
whether  the  omission  of  the  act  to  provide  for  this  compen- 
sation renders  it  unconstitutional. 

It  is  to  be  observed  that,  for  more  tnan  thirty  years,  the 
right  to  appropriate  highways  to  this  public  use,  without 
any  compensation  to  the  owners  of  the  fee  therein,  has  been 
asserted ;  that  the  statutes  in  regard  to  it  have  more  than 
once  been  expounded  by  this  court,  without  any  apparent 
doubt  of  their  validity ;  and  that,  up  to  the  present  time, 
no  suggestion  has  ever  been  made  that  the  rights  of  such 
owners  were  in  any  way  invaded.  If  the  argument  that 
these  owners  are  entitled  to  compensation  be  correct,  tbe 
estates  of  thousands  have  been  wrongfully  used  while  they 
were  either  ignorant  of  their  rights  or  submissive  to  injus- 
tioe;  and  in  the  meantime  costly  telegraphic  structures 
have  been  erected,  and  the  whole  business  of  the  State  has 
aooonmiodated  itself  to  this  system  of  the  transmission  of 
intelligence.    After  so  long  a  practical  construction  by  the 
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legislature  and  the  courts,  and  after  so 
acquiescence  by  parties  whose  estates 
are  directly  affected,  it  would  require  a 
us  in  setting  aside  such  a  statute  as  un 
if  it  be  true,  as  it  certainly  is,  that  no  i 
of  years,  nor  any  number  of  legislative  o 
will  sanction  a  violation  of  the  funda 
expressed  or  necessarily  understood.   P 
soTij  17  Mass.  122, 144 ,  Commonwealth 
649,  667;  Holmes  v.  Hurdy  122  Mass. 
take  the  private  property  of  the  ownei 
highway  is  conferred  by  this  act ;  all  t 
right  to  use  land,  by  permission  of  the 
ties,  the  whole  beneficial  use  of  which  \ 
taken  from  the  owner  and  appropriated  1 
a  temporary  privilege  only  which  is  con 
acquired^as  against  the  owner  of  the  fee 
nor  is  any  legal  right  acquired  to  the  coi 
of  the  privilege,  or  any  presumption 
thereby.     Pub.  Sts.  c.  109,  §  15.    The  d 
highway  would  annul  any  permit  grantee 
and  no  incumbrance  would  remain  upon 
In  Chase  v.  Sutton  Manvf,  Co.j  4  Cm 
said  by  Chief  Justice    Shaw,    "that 
authority  of  the  legislature,   in  virtue 
power  of  eminent  domain,  private  proper 
for  a  public  use,  and  a  full  compensatio 
easement  in  land  has  been  paid  to  the  o^ 
afterwards  the  land  is  appropriated  to  a  ] 
kind,  as  where  a  turnpike  has  by  law  be 
a  common  highway,  no  new  claim  for  coi 
sustained  by  the  owner  of  the  land  over 
The  case  itself  goes  further  than  the  ill 
the  chief  justice.     It  related  to  a  claim  m 
in  fee  of  land  which  had  been  taken  by  a 
statutory  authority,  for  the  purpose  of  i 
way,  which  company  had  been  permitted 
its  property  to  a  railway  company ;  but, 
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modes  of  transportation  were  entirely  different,  the  validity 
of  the  act  was  sustained,  and  the  claim  of  the  land  owner 
for  f nrther  compensation  disallowed. 

^^  It  is  well  settled,"  says  Mr.  Justice  Gray,  in  Boston  v. 
JSichardson^  13  Allen,  146,  160«  '^that  when  land,  once 
duly  appropriated  to  a  public  use  which  requires  the  occu- 
pation of  its  whole  surface,  is  applied  by  authority  of  the 
legislature  to  another  similar  public  use,  no  new  claim  for 
compensation,  unless  expressly  provided  for,  can  be  sus- 
tained by  the  owner  of  the  fee." 

When  land  has  been  taken  or  granted  for  highways,  it  is 
so  taken  or  granted  for  the  passing  and  repassing  of 
travelers  thereon,  whether  on  foot  or  horseback,  or  with 
carriages  and  teams  for  the  transportation  and  conveyance 
of  passengers  and  property,  and  for  the  transmission  of 
intelligence  between  the  points  connected  thereby.  As 
every  such  grant  has  for  its  object  the  procurement  of  an 
easement  for  the  public,  the  incidental  powers  granted 
most  be  so  construed  as  most  effectually  to  secure  to  the 
public  the  full  enjoyment  of  such  easement.  Common- 
toeaUh  V.  Temple,  14  Gray,  69,  77. 

It  has  never  been  doubted  that,  by  authority  of  the  legis- 
lature, highways  might  be  used  for  gas  or  water  pipes, 
intended  for  the  convenience  of  the  citizens,  although  the 
gas  or  water  was  conducted  thereunder  by  companies 
formed  for  the  purpose ;  or  for  sewers,  whose  object  was 
not  merely  the  incidental  one  of  cleansing  the  streets,  but 
also  the  drainage  of  private  estates,  the  rights  of  which  to 
enter  therein  were  subject  to  public  regulations.  Comman- 
weaUh  V.  LoweU  Oas  Light  Co.,  12  Allen,  76  ;  Attorney- 
Oeneral  v.  Metropolitan  JSailroady  126  Mass.  616,  617 ; 
Boston  V.  mchardson,  vbi  supra. 

^Qit  can  we  perceive  that  these  are  to  be  treated  as  inci- 
dental uses,  as  suggested  by  the  plaintiff,  because  the  pipes 
are  oondacted  under  the  surface  of  the  traveled  way,  rather 
than  above  it  The  rights  of  the  owner  of  the  fee  must  be 
the  same  in  either  case,  and  the  use  of  the  land  under  the 
Vol.  1—36. 
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way  for  gas  pipes  or  sewer  would  effectually  prevent  his 
own  use  of  it  for  cellarage  or  similar  purposes. 

When  the  land  was  taken  for  a  highway,  that  which  wn 
taken  was  not  merely  the  privilege  of  traveling  over  it  in 
the  then  known  vehicles,  or  of  using  it  in  the  then  known 
methods,  for  either  the  conveyance  of  property  or  transmb- 
sion  of  intelligence.    Although   the   horse   railroad  was 
deemed  a  new  invention,  it  was  held  that  a  portion  of  the 
road  might  be  set  aside  for  it,  and  the  rights  of  other  trayd- 
ers,  to  some  extent,  limited  by  those  privileges  necessaiy 
for  its  use.   ComrnonweaUh  v.  Temple j  ubi  supra;  Attorney 
OenercU   v.     Metropolitan   Railroad^    ubi    supra.     Tie 
discovery  of  the  telegraph  developed  a  new  and  valuable 
mode  of  communicating  intelligence.      Its  use  is  certainly 
similar   to,    if   not  identical   with,    that   public   use  of 
transmitting  information  for  which  the  highway  was  origm- 
ally  taken,  even  if  the  means  adopted  are  quite  different 
from  the  post-boy  or  the  mail-coach.    It  is  a  newly  discov- 
ered method  of  exercising  the  old  public  easement,  and  all* 
appropriate  methods  must  have  been  deemed  to  have  been 
paid  for  when  the  road  was  laid  out.     Under  the  clause  to 
regulate  commerce  among  the  States,  conferred  on  Congress 
by  the  Constitution  of  the  United  States,    although   tele- 
graphic communication  was  unknown  when  it  was  adopted, 
it  has  been  held  that  it  is  the  right  of  Congress  to  prevent 
the  obstruction  of  telegraphic  communication  by  hostile 
State  legislation,  as  it  has  become  an  indispensable  means 
of  inter-communication.    Pensacola  Telegraph  t.  West-' 
ern  Union  Telegraph,  ubi  supra. 

No  question  arises  as  to  any  interference  with  the  old 
methods  of  communication,  as  the  statute  we  are  considering, 
by  §  8,  guards  carefully  against  this  by  providing  that  the 
telepraphic  structures  are  not  to  be  permitted  to  incommode 
the  public  use  of  highways  or  public  roads.  We  are,  there- 
fore of  opinion  that  the  use  of  a  portion  of  a  highway  for 
the  public  use  of  companies  organized  under  the  laws  of  the 
State  for  the  transmission  of  intelligence  by  electricity,  and 
subject  to  the  supervision  of  the  local  municipal  authorities, 
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which  has  been  permitted  by  the  legislature,  is  a  public 
use  sunilar  to  that  for  which  the  highway  was  originally 
taken,  or  to  which  it  was  originally  devoted,  and  that  the 
owner  of  the  fee  is  entitled  to  no  further  compensation. 

There  remains  the  inquiry,  whether  there  is  any  objection 
to  the  statute  because  it  does  not  provide  a  sufficient  remedy 
for  the  owners  of  property  near  to  or  adjoining  the  way, 
who  may  be  incidentally  injured  by  the  structures 
which  the  telegraph  companies  may  have  been  permitted  to 
erect  along  the  line  of  the  highway  and  within  its  limits. 
Such  remedy  is  given  by  §  4  as  the  legislature  deemed  suf- 
ficient. We  should  not  be  willing  to  believe  that  the  land 
owner  thus  injured  would  be  without  remedy,  if  the  com- 
pany failed  to  pay  the  damages  lawfully  assessed  under  this 
section,  while  it  still  endeavored  to  maintain  its  structures ; 
bat  the  only  compensation  to  which  such  owner  is  en- 
titled is  that  which  the  legislature  deems  just,  when  it 
permits  the  erection  of  these  structures.  The  legislature 
may  provide  for  compensation  to  the  adjoining  owners,  but 
witiiout  such  provision  there  can  be  no  legal  claim  to  it,  as 
the  use  of  the  highway  is  a  lawful  one.  Attamey-CfeneraZ 
V.  MetropolUan  Railroad^  tibi  supra. 

The  clause  in  the  Declaration  of  Bights,  which  provides 
that^  ^*  whenever  the  public  exigencies  require  that  the 
property  of  any  individual  should  be  appropriated  to  public 
uses,  he  shall  receive  a  reasonable  compensation  therefor," 
ii  confined  in  its  application  to  property  actually  taken  and 
appropriated  by  the  government.  No  construction  can  be 
given  to  it  which  can  extend  the  benefit  of  it  to  the  case 
of  one  who  suffers  an  indirect  or  consequential  damage  or 
expense  by  means  of  the  rightful  use  of  property  already 
belongmg  to  the  public.  CaUender  v.  Marshy  1  Pick. 
418,4901 

The  majority  of  the  court  is,  therefore,  satisfied  that  the 

demnner  to  this  bill  was  properly  sustained,  and  the  entry 

wiUbe, 

Decree  affirmed. 

IMflsenting  opinion  of  minority  delivered  by  C.  Allen,  J. 
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NoTB.— This  case  is  cited  in  WUooruin  Tel^ph.  Co.  ▼.  (khkoA^poit 
See  IRDBX,  titles  «  Poles  and  Wires  in  Stroets :   Bights  of  Abiyi|(|j 
Owner,"  "Ck>nstitutional  Law." 


Ths  Wbstbbn  Union  Tblbgbaph  Company  v.  Johh. 

Indiana  Supreme  Court,  November,  1S8S, 

(05  Ind.  298.) 
Indiana  statutb. — LnanNG  timb  to  claim  pbnaltt 

While  a  telegraph  company  cannot  evade  the  statutory  penalty,  it  auf 
lawfully  fix  by  contract  a  time  within  which  the  daim  for  tiie  pesillf 
most  be  presented. 

Appeal  by  defendant  from  judgment  awarding  the  statu- 
tory penalty  for  failure  to  deliver  a  message. 

J.  A.  Stein  and  O,  W.  OoUins,  for  api)ellant. 

a.  P.  DavidsaUy   C.    D.  Jones  and  A.   K.   AhaUz,  foi 
appellee. 

Elliott,  J.:  A  telegraph  company  engaged  in  trans- 
mitting messages  for  the  public  cannot  by  contract  evade 
the  penalty  prescribed  by  statute  for  a  breach  of  a  duty 
imposed  by  law.  Western  Union  TeL  Co.  t.  JBuehanan, 
36  Ind.  429;  S.  C,  9  Am.  Rep.  744;  J^stem  Union  TeL 
Co.  T.  Meek,  49  Ind.  63 ;  Western  Union  Tel,  Co.  w. 
Adams,  87  Ind.  598;  S.  C,  44  Am.  Rep.  776. 

It  is  the  general  rule  that  telegraph  companies,  common 
carriers  and  others  engaged  in  pursuits  of  a  like  character, 
affecting  the  interests  of  the  community  at  large,  cannot  by 
contract'absolve  ihemselves  from  the  duty  to  use  reasonable 
care  and  diligence,  but  this  principle  does  not  go  to  the 
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«Ktent  of  denying  them  a  right  to  make  reasonable  rules 
and  regulations,  nor  does  it  preclude  them  from  incor- 
porating in  their  contracts  with  those  with  whom  they  deal, 
just  and  reasonable  provisions  limiting  their  liability.   How 
.    far  the  right  to  limit  the  liability  extends  is  not  very  dis- 
L  tinctly  defined,  and  there  is  much  diversity  of  opinion  upon 
I  the  question  ;  but  that  there  is  a  right  to  make  some  limita- 
'C  tions  is  very  generally  declared  by  the  adjudged  cases. 
Adams  Ex.  Co.  v.  FendricJc^  88  Ind.  160. 

Individuals  Lave  a  right  to  limit  by  contract  the  time 
within  which  actions  shall  be  brought  in  case  of  a  breach, 
and  if  the  limitation  is  a  reasonable  one,  it  will  be  enforced 
although  it  may  be  different  from  that  prescribed  by  stat- 
ute. Wood  Lim.  80.  This  principle  was  applied  to  tele- 
graph companies  in  Wo^f  v.  Western  Union  Tel.  Co.^  62 
Pa.  St  88;  1  Am.  R.  387,  and  it  waA  said:  ''But  clearly  it 
is  not  unreasonable  that  a  telegraph  company  should 
require  notice  of  claims  for  its  defaults  within  a  reasonable 
time  before  being  held  to  answer  for  the  alleged  default. 
From  the  very  nature  of  its  business,  this  may  be  essential 
to  its  protection  against  unfounded  claims."  A  like  ruling 
was  made  in  Young  v.  Western  Union  Tel.  Co.^  66  N.  Y. 
163.  The  question  as  to  the  right  of  common  carriers  to 
limit  by  contract  the  time  within  which  claims  for  damages 
must  be  presented  is  elaborately  discussed  in  Express  Co. 
▼.  CaldweU,  21  Wall.  264,  and  it  was  held  that  they  might 
exercise  the  right,  the  court  saying:  ''Our  conclusion, 
then,  founded  upon  the  analogous  decisions  of  courts,  as 
well  as  upon  sound  reason,  is  that  the  express  agreement 
between  the  parties  averred  in  the  plea  was  a  reasonable 
one,  and  hence  that  it  was  not  against  the  policy  of  the  law. 
It  purported  to  relieve  the  defendants  from  no  part  of  the 
obligations  of  a  common  carrier.  They  were  bound  to  the 
same  diligence,  fidelity  and  care  as  they  would  have  been 
xaquired  to  exercise  if  no  such  agreement  had  been  made. 
All  that  the  stipulation  required  was  that  the  shipper,  in 
oaae  the  package  was  lost  or  damaged,  should  assert  his 
daim  in  season  to  enable  the  defendants  to  ascertain  the 
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facts ;  in  other  words,  that  he  should  assert  it  within  ninetr 
days.'^  A  limitation  to  thirty  days  was  held  valid  in 
8(yathem  Ex.  Co.  v.  Caperton,  44  Ala.  101.  The  caae  ot 
Lewis  V.  Great  Western  S.  W.  Co.y  6  H.  &  N.  867,  k 
regarded  as  a  leading  case  upon  this  subject,  and  has  beci 
uniformly  approved  by  our  American  cases,  in  so  &r  it 
least  as  concerns  the  general  principle  involved.  In  thit 
case  it  was  held  that  a  limitation  of  seven  days  was  ndtiier 
against  public  policy  nor  against  law,  and  that  it  was  not 
unreasonable.  Western  Union  Td.  Co.  v.  Carem,  16 
Mich.  626;  Breese  v.  United  States  Tel.  Co.,  Tel.  Gases, 
663.  In  Adorns^  etc.  Co.  v.  Reagan^  29  Ind.  21,  the  caae 
was  referred  to  and  treated  as  expressing  the  law  correctly, 
but  it  was  held  that  under  the  facts  of  the  particular  case 
the  stipulation  was  an  unreasonable  one.  The  English  case 
cited  is  approved  by  the  Supreme  Court  of  Wisconsin,  ia 
Heimann  t.  Western  Union  Tel.  Co.,  16  Reporter,  348, 
and  it  was  held  that  a  contract  similar  to  that  here  undar  dis- 
cussion was  reasonable  and  valid.  It  is  proper  to  obsenre 
that  here  the  limitation  is  sixty  days,  while  in  the  case 
referred  to  it  was  twenty  days. 

On  principle  and  authority,  it  must  be  held  that  a  tele- 
graph company  may,  by  contract,  require  claims  based  upon 
a  failure  to  perform  its  duty  to  be  brought  to  its  notice 
within  a  reasonable  time.  In  adopting  this  rule  we  do  not 
run  counter  to  our  former  decisions.  What  we  here  decide 
is,  that  a  telegraph  company  may  limit,  by  contract,  the 
time  within  which  claims  based  upon  its  default  shall  be 
brought  to  its  notice,  provided  always  that  the  limitation  is 
a  reasonable  one.  What  we  have  heretofore  decided,  and 
agr.^'i  affirm,  is,  that  a  telegraph  company  cannot  contract 
for  absolution  from  negligence.  In  Western  Union  Tel. 
Co.  V.  BtLchanan,  35  Ind.  429,  the  authority  of  tel^raph 
companies  to  make  reasonable  regulations  is  recognized,  for 
it  is  said :  "We  think  the  question  upon  which  the  case 
depends  is  whether  or  not  this  was  such  a  regulation  as  the 
company  might  lawfully  make  under  the  statute  in  ques- 
tion ; "  and  the  cases  of  MacAndrev)  v.  Electric  Tel.  Co.^  17 
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C.  B.  3;  Campv.  Western  Union  Tel.  Co.^  1  Mete.  (Ky.) 
164;  EUis  v.  American  Tel.  Co.,  13  Allen,  226,  and  West- 
ern Union  Tel.  Co.  v.  Carew,  supra^  in  which  the  general 
doctrine  is  distinctly  aflSrmed,  were  cited,  and  the  doctrine 
of  these  cases  was  not  denied  by  the  court,  as  appears  from 
what  is  said  on  page  441  of  the  opinion. 

The  right  of  the  sender  of  a  message  to  the  statutory  pen- 
alty has  for  its  foundation  a  contract,  for  without  a  contract 
no  duty  is  owing  him,  and,  if  no  duty,  then  no  default. 
€!amahan  t.  Western  Union  TeL  Co.,  89  Ind. ,  626 ; 
Sogers  t.  Western  Union  TeL  C0.9  78  Ind.  169;  S.  C, 
41  Am.  R.  658.  The  statute  does  not  undertake  to  provide 
what  contracts  shall  or  shall  not  be  made ;  the  parties  are 
left  free  to  contract,  restrained  only  by  the  general  rules  of 
law.  It  is  not  to  the  statute,  then,  that  we  are  to  turn  for 
the  rules  wliich  determine  the  right  to  contract  and  the 
effect  of  the  stipulations  embodied  in  the  agreement,  but  to 
the  general  principles  of  law  declared  and  illustrated  by  the 
adjudged  cases. 

The  statute  of  New  York  contains  a  provision  requiring 
telegraph  companies  to  transmit  messages  with  impartiality 
and  good  faith  under  penalty  of  $100  for  every  neglect  or 
refusal  so  to  do ;  and  in  Breese  v.  United  States  Tel.  Co.^ 
48  N.  T.  132,  it  was  urged  upon  the  court  that  this  provision 
precluded  the  company  from  contracting  with  the  sender 
of  a  message  limiting  its  general  liability,  but  the  court 
denied  the  correctness  of  this  position.  It  was  said  in  the 
coarse  of  the  opinion,  that  ''tbere  is  no  limitation  or 
restriction  on  their  power  to  make  such  prudential  rules, 
regulations  and  by-laws  as  they  may  deem  necessary  in  the 
transaction  of  their  business,  except  only  that  they  shall 
not  be  inconsistent  with  the  laws  of  this  State  or  of  the 
United  States."  If  the  authority  to  make  by-laws  for  the 
regulation  of  business  is  not  denied  by  the  provisions  of  the 
statute,  certainly  that  of  making  contracts,  where  mutual 
agreement  is  essential,  cannot  be.  The  statute  of  Massachu- 
setts requires  telegraph  companies  to  transmit  messages 
faithfully  and  impartially,  but  the  court  held  in  Bllis  v. 
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American  Tel.  Co.  supra,  that  this  provision  did  not 
abridge  the  right  of  the  company  to  make  regulations  Mk 
inconsistent  with  the  general  rules  of  law.  It  is  troe  Hut 
the  cases  we  have  cited  carry  the  doctrine  of  the  right  to 
contract  for  relief  from  liability  further  than  our  caseSi  and 
in  this  respect  we  cannot  approve  them,  but  this^  instead  rf 
weakening  their  force  upon  the  point  to  which  theym 
here  cited,  makes  it  aU  the  more  vigorous. 

Our  conclusion  that  the  provision  written  in  the  contiaot 
between  the  parties  limiting  the  time  within  which  daiitti 
shall  be  presented  is  valid,  does  not  lead  to  an  affiimanoeof 
the  right  of  the  telegraph  company  to  neglect  the  dutiei 
imposed  upon  it,  nor  does  it  lead  to  an  affirmance  of  a  rij^t 
to  contract  for  relief  against  responsibility  for  negligence, 
nor  does  it  put  it  in  the  power  of  the  company  to  nullify  or 
evade  the  law.  All  that  logically  results  from  onr  coih 
elusion  is  that  the  parties  may  make  a  contract  imposing  a 
reasonable  limit  upon  the  right  to  present  claims  based 
upon  its  default,  but  this  does  not  authorize  the  inference 
that  a  contract  contravening  the  law  or  evading  the  statate 
may  be  valid,  nor  does  it  authorize  the  inference  that  a 
limitation  may  be  made  which  will  operate  to  impair  the 
force  of  the  statute  by  making  an  unreasonably  short  limit. 

The  penalty  provided  by  the  statute  is  given  to  one  who 
contracts  with  a  telegraph  company  for  the  transmission  of 
a  message,  aud  it  is  not  a  penalty  recoverable  by  public 
prosecution,  but  is  one  for  which  a  civil  action  will  lie. 
Nor  is  the  civil  action  for  the  benefit  of  the  public,  for  the 
formal  right  of  action  and  the  entire  beneficial  interest  are 
exclusively  in  the  individual  who  contracts  with  the  com- 
pany in  the  particular  instance.  The  case  is,  therefore, 
entirely  unlike  public  prosecutions  for  offenses  affecting  the 
community  at  large,  which  are  conducted  by  public  officers 
and  in  which  individuals  have  no  private  interest.  Penal- 
ties given  exclusively  to  private  individuals  may  be  com- 
pounded, while  penalties  prescribed  for  purely  public 
offenses  cannot  be,  even  though  part  of  the  penalty  be  given 
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to  the  informer.  Buller's  Nisi  Prins,  196;  AnonyTnous^ 
hattt,  166. 

We  think  it  clear  on  general  principles  that  a  telegraph 
company  is  not  precluded  from  making  a  reasonable  con- 
tract simply  because  a  statute  provides  a  penalty  for  a  neg- 
ligent  performance  of  a  duty  or  willful  misbehavior.  We 
think,  too,  that  the  statute  upon  which  the  appellee's  cause 
of  action  rests  confers  authority  to  make  reasonable  con- 
tracts not  contravening  the  general  rules  of  law  nor  vio- 
lating the  provisions  of  the  statute.  This  conclusion  may 
be  supported  on  two  grounds :  First.  Where  a  corporation 
is  erected  by  statute,  tad  there  are  no  restrictive  provis- 
ions, it  possesses,  as  an  incident  of  corporate  existence, 
authority  to  make  reasonable  regulations  for  the  trans- 
action of  corporate  business.  Second.  The  language  of  the 
atatate  is  that  the  company  shall  receive  dispatches 
whether  from  individuals  or  other  telegraphic  lines,  and  on 
payment  or  tender  of  the  usual  charge,  '^according  to  the 
regulations  of  such  company,"  it  shall  transmit  dispatches 
with  impartiality  and  good  faith,  and  this  provision  clearly 
implies  authority  to  make  reasonable  regulations.  Under 
this  provision,  read  by  the  light  of  the  ordinary  rules  of 
law,  it  is  just  to  conclude  that  requiring  a  contract  limiting 
the  right  to  present  claims  to  a  reasonable  time  is  a  proper 
exerdse  of  corporate  authority. 

Our  conclusion  is  that  the  stipulation  written  in  the 
contract  of  the  parties,  requiring  all  claims  to  be  pre- 
sented within  sixty  days,  is,  on  its  face,  a  reasonable  and 
▼alid  one. 

It  is  a  general  rule  that  limitations  imposed  by  contract 
may  be  waived.  Wood  Lira.  80,  81.  Within  this  general 
role  cases  like  this  fall,  and  a  waiver  may,  no  doubt,  be 
shown,  but  a  waiver  cannot  be  presumed ;  facts  consti- 
tating  it  must  be  pleaded.  So,  too,  circumstances  may 
excuse  the  party  from  presenting  the  claim  within  the  time 
prescribed ;  but  the  facts  constituting  the  excuse  must  be 
made  to  affirmatively  apx)ear.  And  so,  too,  facts  may  be 
shown,  which  in  the  particular  case,  as  held  ic  Adams ^  etc.^ 
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Co.  V.  Reagan^  mpra^  would  constitute  the  limitation  u 
unreasonable  one ;  but  until  such  facts  are  shomi,  t 
limitation,  reasonable  on  its  face,  must  be  sustained  as  \ 
valid  and  enforceable  stipulation  of  the  contract  of  tti 
parties. 

A  limitation  by  contract  does  not  ox>erate  until  a  paitj 
has  had  notice  of  his  rights,  or  by  the  exercise  of  ordinaiy 
diligence  might  have  had  notice,  and,  therefore,  the  light  ot 
a  sender  of  a  message  would  not  accrue  until  he  had  notiee 
of  the  default  of  the  company,  or  by  the  exercise  of  ordi- 
nary diligence  could  have  had  notice.  But  where  an  answer 
states  facts  constituting  a  prima  facie  defense,  &ctB  avoid- 
ing it  must  be  affirmatively  pleaded. 

In  the  present  case  the  question  comes  to  us  upon  a 
demurrer  to  the  answer  setting  forth  the  contract  containiqg 
the  stipulation  referred  to,  and  on  the  ruling  on  the 
demurrer  our  decision  must  be  given. 

Judgment  reversed,  with  instructions  to  overrule  the 
demurrer  to  the  second  paragraph  of  the  answer,  aad  to  pro- 
ceed in  accordance  with  this  opinion. 

On  Petition  for  a  Beheabing. 

Elliott,  J. :  It  is  argued  that  the  limitation  in  the  con- 
tract extends  only  to  actions  for  damages,  and  not  to 
actions  for  penalties  ;  but  we  think  this  is  giving  a  more 
restricted  meaning  to  the  clause  in  the  contract  than  it 
should  receive. 

The  context  of  the  agreement  shows  that  it  was  intended 
that  all  claims  for  breach  of  contract  or  of  duty  should  be 
presented  within  sixty  days.  The  word  "claims"  is  one 
of  very  broad  meaning,  and  embraces  every  species  of  legal 
demands.  Vedder  v.  Vedder^  1  Denio,  267;  Coke  Litt 
291,  b. 

We  have  often  decided  that  a  contract  is  essential  to  the 
right  to  demand  the  penalty,  and  if  the  parties  have  a  right 
to  contract,  then  it  must  follow  that  they  may  make  rea- 
sonable stipulations,  provided  that  they  do  not  operate  to 
defeat,  restrict  or  impair  the  operation  of  the  statute.    It  is 
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tme  that  the  contract  cannot,  in  any  way,  limit  or  control 
the  operation  of  the  statute,  but  it  may  prescribe  a  reason- 
able time  within  which  such  claims  shall  be  presented,  for 
this  does  not  contravene  the  provisions  of  the  law,  as 
declared  by  any  statute  or  decision.  In  Western  Union 
TeL  Co.  T.  Adams,  87  Ind.  598,  Zollabs,  J.,  thus  stated 
and  answered  the  question  involved  in  that  case:  ''Has 
the  ^company  power  to  make  and  enforce  the  contract,  and 
thus  defeat  the  object  of  the  statute  ?  This  question  has 
been  answered  in  the  negative  in  former  decisions  of  this 
oonrt."  The  difference  between  the  case  cited  and  the  one 
at  bar  is  very  obvious.  Here  there  is  no  attempt  to  limit 
or  impair  the  operation  of  the  statute ;  nothing  is  taken 
from  the  duty  imposed  on  the  telegraph  company,  nor  is 
that  duty  lessened  or  circumscribed  in  any  particular.  The 
duty  is  left  undiminished,  but  a  limitation  is; fixed  within 
which  a  claim  for  loss  or  injury  resulting  from  a  breach 
shall  be  made.  It  is  one  thing  to  limit  a  duty,  and  quite 
another  thing  to  prescribe  a  time  for  making  a  claim  based 
on  the  non-performance  of  that  duty.  The  cases  cited 
in  the  original  opinion  f uUy  sustain  the  power  of  the  tele- 
graph company  to  make  reasonable  rules  and  regulations, 
and  a  rule  embodied  in  the  contract  that  the  claim  shall  be 
ptresented  within  sixty  days  is  unquestionably  a  reasonable 


It  is  clear  from  the  whole  contract  that  the  purpose  of 
the  clause  requiring  claims  to  be  presented  within  sixty 
days  was  to  secure  the  presentation  of  all  claims,  and  not 
merely  claims  of  a  particular  class.  We  think  that  in 
order  to  carry  into  effect  the  evident  intention  of  the  parties, 
and  to  give  the  clause  the  meaning  which  the  context  shows 
it  should  have,  it  must  be  held  that  all  claims  which  will 
confer  a  right  to  a  recovery  in  money  for  a  breach  of  con- 
tract or  of  duty,  must  be  presented  within  sixty  days.  In 
a  broad  sense  the  word  ''damages"  means  that  which  is 
assessed  in  the  plaintiff's  favor  as  the  amount  of  his  recov- 
ery, and  the  statutory  penalty  is  in  this  sense  "damages." 
In  the  precedents  of  declarations  for  penalties  given  by 
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statute,  the  conclusion  is  to  the  damage  of  the  phuntil^ 
and  the  form  of  the  judgment  is  that  the  plaintiff  reooier 
the  damages  assessed.    Oliver  Prec.  690,  601. 

Petition  awnrtUed, 


Nan.— llik  oaae  is  cited  in  the  following  caees,  jpoee:  W.  U.Td.Co,i, 
MeOuire;  W.  U.  TtL  Co.  ▼.  SohxHe;   W.U.'M.Oo.  ▼.  MerMtk 
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Supreme  Court  of  Alabama,  December ,  1883, 

(76  Ala.  168.) 

OBLAY  of  dPBKB  DISPATCH.— MSASUBB  OF  DAMA6HBB. 


The  measure  of  damages  for  failure  to  promptly  dispatch  a  cipher 
is  the  same  as  in  the  case  of  one  which  may  be  plainly  read  and  under- 
stood, to  wit,  the  actual  damage  sustained  on  account  of  the  delay. 

In  either  case,  the  sender  is  bound,  upon  discovery  that  his  message  has 
not  been  forwarded,  to  take  steps  within  a  reasonable  time  to  present 
further  loss. 

The  facts  are  stated  in  the  opinion. 

J.  M.  GhiUon^  for  appellant. 

W.  H.  Barnes  &  Son  and  John  8.  Bighy^  contra. 

Stone,  J. :  In  suits  such  as  this,  to  authorize  recovery, 
the  damages  must  be  the  natural  and  proximate  conse- 
quence of  the  breach.  Speculative  or  contingent  damages 
cannot  be  recovered.  What  is  meant  by  the  phrase 
''natural  consequence"  is  the  damage  which  would  result, 
in  the  natural  course  of  things,  as  distinguished  from  acd- 
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dental  or  collateral  injury,  or  such  as  would  spring  out  of 
special  circumstances,  not  usually  attendant  upon  such 
transactions.  The  foregoing  rules  are  of  universal  accept- 
ance, and  are  invoked  in  almost  or  quite  every  judicial  con- 
tention, growing  out  of  breaches  of  executory  contracts. 

The  present  suit  is  an  action  of  assumpsity  brought  by 
the  appellant  against  the  appeUee,  telegraph  company,  to 
recover  damages  for  the  non-delivery  of  a  message,  which 
the  latter  received  and,  for  a  consideration,  promised  to 
deliver.  The  message  was  in  cipher,  and  did  not  disclose  to 
the  uninitiated  what  its  meaning  and  purpose  were. 
Though  expressed  in  letters  of  the  English  alphabet,  and 
susceptible  of  being  rendered  into  sound,  they  were  but 
symbols,  not  understood  and  not  intended  to  be  under- 
stood, save  by  those  instructed  in  the  secret  art.  They 
were  not  explained  to  the  telegraphic  operator,  and  he  was 
ignorant  of  the  purport  and  object  of  the  message.  It  was 
addressed  to  a  well-known  firm  of  cotton  brokei*s  in  the 
city  of  New  York,  and  the  complainant  alleges  that  if  it 
had  been  transmitted  and  delivered  to  that  firm  according 
to  the  usual  course  of  telegraphy,  they  would  have  under- 
stood it  and  acted  on  it ;  that  its  true  import  was  a  direc- 
tion to  the  broker  to  sell  300  bales  of  cotton  previously 
purchased  by  plaintiff  in  that  city,  100  bales  to  be  delivered 
in  that  month  —  January,  1881 — and  the  remaining  200 
bales  to  be  delivered  in  the  month  of  May  following ;  that 
if  the  message  had  been  transmitted  and  delivered  in  due 
time  the  brokers  would  have  made  the  sale  and  thus  realized 
to  him,  the  sender,  $100  profit  in  the  purchase  and  resale ; 
that  in  consequence  of  the  non-delivery  of  the  message  the 
cotton  was  not  sold,  but  remained  on  hand;  and  when, 
several  days  afterward,  it  became  known  and  necessary  to 
send  another  direction  to  sell  in  consequence  of  the  non- 
delivery of  the  first,  the  price  of  cotton  had  materially 
declined,  and  on  a  sale  then  made  plaintiff  sustained  a  loss 
of  $1,000.  Plaintiff  claims  this  sum  as  damages  suffei*ed 
by  the  defendant's  breach  of  contract.  Several  grounds  of 
demurrer  were  interposed  by  the  defendant,  and  the  Circuit 
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Court  sustained  them  alL    The  fourth 
following  language : 

^'The  complaint  shows  that  the  dis^ 
cipher  dispatch,  unintelligible  to  the  o] 
that  sent  the  same*  and  it  fiuls  to  show  t 
was  informed  as  to  the  importance  and  ^ 
dispatch,  or  that  it  was  of  any  important 

llie  ruling  of  the  Circuit  Court  on  this 
of  demurrer  is  sought  to  be  maintained 
argument:  That  in  suits  for  breach  of  c 
damages  can  be  recovered  as  were  within  t 
of  the  i)arties  when  the  contract  was  enten 
telegram  attempted  to  be  sent  in  this  cas* 
and  its  contents  and  purpose  unknown  t< 
operator,  it  is  impossible  that  the  damag* 
have  been  within  the  contemplation  of  th 
pany  or  its  operator.    On  this  ground  it 
only  the  price  paid  for  the  telegram  can  be 
concession  itself  shows  that  this  ground  of 
not  have  been  sustained.      If  anything 
demurrer  is  not  the  way  to  test  the  extent 
That  is  done  by  objections  to  testimony 
But  aside  from  the  right  to  recover  the  cost 
whenever  there  is  an  unwarranted  breach  o 
damages  may  be  recovered  —  nominal  da 
The  argument  here  urged  has  a  wider  and  d 
denies  the  right  of  the  plaintiff  to  recover  tli 
in  the  delayed  sale  of  his  cotton. 

The  authorities  fully  sustain  the  proposil 
telegram  had  been  expressed  in  plain  lang 
the  sale  of  plaintiff's  cotton,  and  the  telej 
without  lawful  excuse,  failed  to  transmit  ai 
due  time,  then  the  plaintiff  can  recover  the 
he  sustained  by  the  fall  in  the  market 
between  the  time  it  would  have  been  sole 
had  not  been  delayed  and  the  time  it  was 
Of  course  this  is  qualified  by  another  prii 
that  as  soon  as  the  plaintiff  discovered  his  t 
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been  forwarded  it  became  his  daty,  within  a  reasonable 
time,  to  take  the  requisite  steps  to  prevent  farther  loss. 
This  is  usually  done  by  rei)eating  the  order  or  direction  to 
sell.  The  following  authorities  support  the  proposition 
asserted  above :  Squire  v.  W.  U.  Tel.  Co.y  98  Mass.  232; 
Leonard  v.  If.  F.  A.  <fe  B.  Magn.  Tel.  Co.,  41  N.  Y.  544 ; 
True  V.  Ini.  Tel.  Co.,  60  Me.  9 ;  N.  T.  &  W.  Pr.  Tel.  Co. 
Y.  Dryhurgy  36  Penn.  St.  298 ;  U.  8.  Td.  Co.  v.  Wenger, 
66  Id.  262;  W.  &  N.  0.  Tel.  Co.  v.  Hohaon,  15  Grat.  122; 
W.  U.  Tel.  Co.  V.  Ward,  23  Ind.  377;  Tylers.  W.  U.  Tel. 
Co^  60  111.  421 ;  Man/vtUe  t.  W.  U.  Tel.  Co.,  37  Iowa, 
214;  Tu/nner  t.  Hawkey e  Tel.  Co.,  41  id.  468;  Elwood 
V.  W.  U.  Tel.  Co.,  46  N.  Y.  649;  W.  XT.  Tel.  Co.  v. 
BUMnchard,  68  Ga.  299  ;  S.  C,  46  Am.  Rep.  480.  In 
many  of  these  cases  the  messages  were  not  self -explaining. 
In  8upi)ort  of  the  main  ground  of  demurrer  under  consid- 
eration appellee  relies  on  the  following  authorities :  Lands- 
bergerv.  Magn.  Tel.  Co.,  32  Barb.  530;  Baldwin  v.  U.  S. 
TO.  Co.,  46  N.  Y.  744;  U.  8.  Td.  Co.  v.  ChUdersUetie,  29  Md. 
832 ;  BannU  t.  W.  V.  Tel.  Co.,  30  Ohio  St.  666 ;  Candee 
V.  W.  U.  Tel.  Co.,  34  Wis.  471 ;  Beaupre  t.  JPac.  &  AtL 
2M.  Co.,  21  Minn.  166 ;  Mackay  t.  W.  U.  Tel.  Co.,  16 
Nev.  !»2;  Hobhs  v.  L.  &  8.  W.  By.  Co.,  10  L.  R.,  Q.  B. 
111.  The  following  cases,  cited  in  Allen's  Telegraph  Cases 
(the  rei)orts  are  not  in  our  library),  are  also  relied  on: 
Shields  V.  Wash.  Tel.  Co.,  p.  5 ;  Lane  v.  Mont.  Tel.  Co. 
(Canada),  p.  61 ;  8let>enson  v.  Mont.  Tel.  Co.,  p.  71 ;  King- 
home  V.  Mont.  Tel.  Co.^  p.  98.  Some  of  these  rulings  were 
made  on  cipher  telegrams;  others  are  messages  which, 
unexplained,  did  not  disclose  the  extent  or  full  import  of 
any  teansaction  had  in  contemplation  by  the  parties ;  and 
in  all  substantial  damnges  were  refused,  because  neither  the 
messages  nor  other  information  given  made  known  to  the 
operator  what  was  contemplated.  Hence,  it  was  ruled  that 
plaintiffs  could  not  recover  of  the  telegraph  company  what, 
not  understanding,  it  could  not  have  contemplated  as  the 
effect  of  a  miscarriage  or  other  failure.    These  authorities 
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sustain  the  axgument  they  are  cited  to  sapport.  SeTenlot 
the  cases,  however,  rest  not  on  cipher  telegrams,  but  oi 
messages  which,  by  their  brevity  or  for  some  other  rrntrn^ 
failed  to  give  full  information  of  their  import.  They  m 
not  reconcilable  with  several  of  the  cases  above  cited  by  « 
in  which  plaintifb  recovered. 

The  question  we  are  considering,  in  reference  to  cipher  or 
obscure  telegrams,  is  of  comparatively  modem  pres^itBtioB. 
The  oldest  adjudication  asserting  the  doctrine  oontendid 
for  is  a  little  more  than  a  dozen  years  old.  The  tel^snjk 
itself  is  a  new  invention,  and  of  course  special  rules  adapMI 
to  it  must  be  modem.  Possibly  the  oldest  case  which  witk- 
held  damages  because  the  dispatch  was  unintelligible  to  tii« 
operator,  was  a  nisi  priTis  ruling  in  Louisiana  in  the  csm 
of  Shields  v.  Wash.  <6  N.  0.  Tel.  Co.^  reported  in  1  laviog- 
ston's  Law  Mag.,  69 ;  4  Amer.  L.  Jour.  (N.  S.)  311.  We 
have  no  access  to  the  full  report  of  this  case,  and  cannot  tell 
by  what  authorities  it  was  supported.  Landshergei^  8  gssi^ 
from  32  Barbour,  was  not  in  cipher,  but  was  obscure.  Relief 
was  denied  on  the  ground  that  the  damages  claimed  were 
too  remote.  That  case  was  decided  in  1860.  BaldmfCi 
case,  45  N.  Y.  744  ;  Oildersleeve^  s  case,  29  Md.  232 ;  Lan^M 
case,  Allen  Tel.  Cas.  61 ;  Stevenson's  case,  id.  71;  King- 
hornets  case,  id.  98 ;  and  Beaupr^s  case,  21  Minn.  166,  were 
all  similar  cases  of  obscurity  in  the  message  —  not  self- 
explaining.  Cande^s  case,  34  Wis.  411,  and  Maokajfs 
case,  16  Nev.  222,  are  all  cipher  dispatches.  We  can  per- 
ceive no  reason,  however,  for  a  different  rule  as  applicable 
to  the  two  classes.  If  it  be  essential  in  case  of  a  cipher  tele- 
gram that  its  contents  and  objects  be  explained,  what  reason 
can  be  urged  for  a  different  rule,  when  the  dispatch,  though 
legible,  is  yet  so  briefly  and  obscurely  expressed  that  no 
one  can  understand  its  import  or  magnitude  save  the  sender 
and  receiver  ?  If  the  information  be  material  in  the  one 
case  it  must  be  in  the  other. 

As  we  have  seen,  the  argument  on  which  the  decisions 
under  discussion  have  been  rested  is  that  they  are  too  remote, 
not  being  within  the  contemplation  of  the  parties.     Had- 
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lep  V.  Baxendalej  9  Exch.  341,  is  relied  on  as  declaring  the 
anderlying  principle  which  supporte  all  these  ralings.  This 
case  was  decided  in  1864,  by  a  very  able  bench,  after  great 
deliberation,  and  is  everywhere  regarded  as  a  leading  case. 
Plaintiffs  were  proprietors  of  a  mill  in  Gloucester,  which 
was  proi>elled  by  steam,  and  which  was  engaged  in  grinding 
and  supplying  meal,  floar,  etc.,  to  customers.  The  shaft 
of  the  engine  got  broken,  and  it  became  necessary  that  the 
broken  shaft  be  sent  to  an  engineer  or  fonndryman,  at 
Oieenwich,  to  serve  as  a  model  for  casting  or  manufactur- 
ing another  that  would  fit  into  the  machinery.  The 
broken  shaft  could  be  delivered  at  Greenwich  on  the 
second  day  after  its  receipt  by  the  carrier.  It  was  deliv- 
ered to  the  defendants,  who  were  common  carriers 
engaged  in  that  business  between  these  points,  and  who 
had  told  plaintiffs  it  would  be  delivered  at  Greenwich 
on  the  second  day  after  its  delivery  to  them  if  deliv- 
ered at  a  given  hour.  The  carriers  were  informed  the 
mUl  was  stopped,  but  were  not  informed  of  the  si)ecial  pur- 
IK>se  for  which  the  broken  shaft  was  desired  to  be  for- 
warded. They  were  not  told  the  mill  would  remain  idle 
until  the  new  shaft  would  be  returned,  or  that  the  new  shaft 
conld  not  be  manufactured  at  Greenwich  until  the  broken 
one  arrived  to  serve  as  a  model.  There  was  delay  beyond 
the  two  days  in  delivering  the  broken  shaft  at  Greenwich, 
and  a  corresponding  delay  in  re-starting  the  mill.  No 
explanation  of  the  delay  was  offered  by  the  carriers.  The 
salt  was  brought  to  recover  damages  for  the  lost  profits  of 
the  mill,  caused  by  the  delay  in  delivering  the  broken  shaft. 
The  Judgment  of  the  court  was  announced  by  Baron  Alder- 
son.  He  said:  '^  We  think  the  proper  rule  in  such  a  case 
as  this  is — where  two  parties  have  made  a  contract,  which 
one  of  them  has  broken — the  damages  which  the  other 
party  ought  to  receive  in  respect  of  such  breach  of  contract 
should  be  such  as  may  fairly  and  reasonably  be  considered 
either  arising  naturally,  i.  e. ,  according  to  the  usual  course 
of  things,  from, such  breach  of  contract  itself,  or  such  as 

may  reasonably  be  supposed  to  have  been  in  the  contem- 
VoL  1-^37. 
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plation  of  both  parties  at  the  time  they  made  the  contact, 
as  the  probable  result  of  the  breach  of  it.    Now  it  tb 
special  circumstances  under  which  the  contract  was  actmBf 
made  were  communicated  by  the  plaintiffs  to  the  defeot 
ants,  and  thus  known  to  both  parties,  the  damages  result 
ing  from  the  breach  of  such  contract,  which  they  would 
reasonably  contemplate,  would  be  the  amount  of  injinj 
which  would  ordinarily  follow  from  a  breach  of  oontoMt 
under  these  special  circumstances,  so  known  and  communi- 
cated.   But  on  the  other  hand,  if  these  special  dicam- 
stances  were  wholly  unknown  to  the  party  breaking  Ite 
contract,  he,  at  the  most,  could  only  be  supposed  to  Iultb 
had  in  his  contemplation  the  amount  of  injury  which  wonld 
arise  generally,  and  in  the  great  multitude  of  cases  not 
affect^  by  an/  special  circumstances  from  such  a  breach  of 
contract." 

!    The  first  thought  which  suggests  itself  in  the  perusal  of 
the  foregoing  language  is,  that  it  declares  two  rules  for  the 
assessment  of  damages  for  a  breach  of  contract    First 
where  there  are  no  special  circumstances  in  the  case  to  dis- 
tinguish it  from  the  great  mass  of  contracts  of  the  same 
kind.     In  all  such  cases  the  damages  recoverable  are  such 
as  naturally  and  generally  would  result  from  such  breach 
'*  according  to  the  usual  course  of  things."     The  shipment 
in  this  case  was  of  a  broken  casting  usually  valuable  as  old 
iron  to  be  recast  into  something  else.     It  was  not  the  case  of 
a  commodity  whose  form,  appearance  and  condition  indi- 
cated nothing.     Its  natural  appearance  —  that  which  would 
strike  the  general  beholder — was  that  it  was  useful,  and 
only  useful  as  old  iron.     Thus  considered,  its  only  appre- 
ciable value  was  its  marketable  quality ;  and  the  damage 
the  shipper  would  suffer  from  delay  in  its  delivery  would, 
according  to  the  usual  course  of  things,  be  the  delay  in 
realizing  its  proceeds,  and  a  fall  in  the  market  price,  if 
the  market  should  give  way  between  the  time  it  should 
have  been  delivered  according  to  contract  and  the  time  it 
was  actually  delivered.     This  is  a  rule  of  very  general 
application  in  commercial  dealings,  a  rule  for  the  assess- 
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ment  of  damages  in  very  many  breaches  of  contract.  Of 
course  it  has  exceptions.  If  the  injury  or  alleged  lost 
profits  be  speculative  or  so  contingent  that  no  reasonably 
certain  rule  can  be  declared  for  their  measurement,  then 
they  cannot  be  recovered  on  that  account.  TT.  XT.  Tel.  Co. 
r.  Shatter  (Ga.),  18  Cent.  L.  J.,  Mar.  21,  1884. 

The  second  rule  is  where  there  are  special  circum- 
stances in  the  contract  and  its  observance,  which  take 
it  out  of  the  usual  course  of  things.  Very  many  con- 
tracts have  this  character.  The  following  are  of  this 
class :  7K.  Cent.  R.  B.  Co,  v.  Cobb,  64  111.  128 ;  Booth 
V.  Bpwyten  Duyrdl  R.  M.  Co.,  60  N.  Y.  487;  Randall  v. 
Rapefy  Ellis  B.  &  E.  (Q.  B.)  84  ;  Borradaile  v.  Brurdon, 
8  Taunt.  536 ;  Passinger  v.  Th/yrburne,  34  N.  Y.  634  ; 
Flick  V.  Weaiherbee,  20  Wis.  412  ;  Siifieed  v.  Foord,  1  E.  & 
E.  (Q.  B.)  602  •  Harne  v.  Midland  Ry.  Co.,  7  L.  R.  C.  P. 
683;  S.  C,  8  id.  131.  If  these  special  circumstances  be 
unknown  —  not  communicated  —  then  they  are  not  the  natu- 
ral resalt  of  the  breach,  for  they  did  not  result  from  it  in 
the  nsoal  course  of  things.  If,  however,  they  are  communi- 
cated, they  become  an  implied  element  of  the  contract,  and 
parties  are  presumed  to  contract  in  reference  to  such  special 
circumstances.  Many  illustrations  of  this  rule  might  be 
given.  We  wiU  name  but  a  few.  A  carrier  receives  a 
package  for  transi)ortation,  having  the  appearance  of  being 
of  but  little  value.  Nothing  about  it  to  show  it  requires 
special  care  or  tender  handling.  If  he  give  it  such  atten- 
tion as  such  packages  usually  require  for  their  preservation, 
he  will  not  be  liable  for  the  unknown  extra  value  it  may 
possess.  An  agent  receives  money  to  be  deposited  in  bank, 
the  object  being  to  meet  a  paper  maturing.  It  is  necessary 
to  avoid  protest  that  the  money  be  in  bank  by  a  given  hour, 
bat  the  agent  is  not  informed  of  it.  He  fails  to  deliver  the 
money  in  time,  the  x>aper  goes  to  protest,  and  the  credit  of 
his  principal  is  ruined.  The  agent  is  not  responsible  for 
the  loss,  for  he  neither  expressly  nor  impliedly  contracted 
in  reference  to  the  duty  which  alone  could  have  prevented 
tlie  injury. 
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What  is  here  last  said  is  oar  nndersta 
rale  declared  iu  Hadley  v.  Bdxendale. 
distinct,  operate   in   different  fields, 
together  necessarily  leads  to  confusion, 
prepared,  learned  note  to  the  7th  editic 
Dam.  vol  1,  226,  is  this  language :  '^  Tt 
Baxendale^  as  we  have  seen  in  the  text, 
is  entitled  to  recover  (1)  such  damages 
substantially   be  considered  as   arising 
according  to  the  usual  course  of  things- 
the  contract  itself ;  or  (2)  such  as  may  i 
posed  to  have  been  in  the  contemplation 
the  time  they  made  the  contract  as  the 
the  breach." 

The  rule,  or  rather  rules,  declared  in  Ha 
as  interpreted  in  the  note  to  Sedgwick,  ii 
understood.    It  furnishes  a  standard  o 
ordinary  transactions — those  marked  by 
ptances.    The  subject  of  the  contract,  or 
vice  contracted  for,  generally  suggests  tl 
or  the  purpose  of  the  other.     The  damag 
gest  itself  as  the  natural  result  —  accorc 
course  of  things — of  a  breach  of  such  con 
loss  of  the  one  and  the  failure  to  enjoy 
thus  appeared.     Suppose,  however,  there 
stances  which  impart  to  the  subject  or  se 
importance  their  appearance  does  notindi 
side  of  the  usual  course  of  things,  and  fa 
Alderson's  second  rule,  which   require 
sought  to  be  charged  shall  have  had  notic 
circumstances  when  he  entered  into  the  co 
undertakes  to  erect  and  complete  a  dwel 
day.     If  no  special  circumstances  are  com 
when  he  enters  into  the  contract,  the  mea 
which  he  will  be  exposed,  if  he  fails  to  co 
by  th«  day  named,  is  the  value  of  the  lost 
suffers  by  the  delay  if  such  damages  can  1 
rule  of  proximate  certainty.     Suppose,  h 
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lias  been  agreed  to  be  let  for  a  term  on  a  valuable  lease,  on 
agreement  to  let  in  the  tenant  on  the  named  day,  and  the 
contractor  has  notice  of  snch  lease.  If  he  fail  to  complete 
the  house  by  the  day  named,  and  the  landlord  thereby  loses 
his  tenant  and  the  profits  of  his  lease,  the  contractor  will  be 
liable  for  such  lost  profits.  This  by  reason  of  the  special 
circumstances  communicated. 

In  Hddley  v.  Baxendale  it  is  said  of  damages  that  may 
be  recovered  on  a  breach  of  contract,  that  they  should  be 
such  as  may  fairly  and  reasonably  be  considered  either 
arising  naturally — t.  a.,  according  to  the  usual  course  of 
things  —  from  such  breach  of  contract  itself,  or  such  as  may 
reasonably  be  supposed  to  have  been  in  the  contemplation 
of  the  parties  at  tha  time  they  made  the  contract,  as  the 
probable  result  of  the  breach  of  it."  What  is  meant  by  the 
words  in  corUemplcUian  of  the  parties  t  It  would  seem  that 
contracting  parties  —  certainly  honest  ones  —  do  not  con- 
template the  breach  of  their  contracts  when  they  enter  into 
fhem,  and  hence  cannot  contemplate  the  consequences  of  a 
breach.  Martin,  one  of  the  barons  of  exchequer  who  par- 
ticipated in  the  decision  in  HadUy  v.  BaxendaUy  in  the 
later  case  of  Wilson  v.  Newport  Dock  Co.^  1  L.  R.  Court 
of  Ezch.  177,  used  this  language:  ^'I  do  not  adopt  the 
qualifications  mentioned  by  Mr.  Baron  Aldbbson  in  the 
judgment  in  Hadley  v.  Baocendale  as  applicable  to  every 
case.  They  may  have  been  perfectly  right  there,  but  they 
are  not  of  universal  application.  *  *  *  *  And  he 
(Baron  Aldebson)  proceeds  to  say  :  ^  Such  as  may  reason- 
ably be  supposed  to  have  been  in  contemplation  of  both 
parties  at  the  time  they  made  the  contract  as  the  probable 
result  of  the  breach  of  it.'  Now  this  may  prox)erly  enough 
be  taken  into  consideration  in  the  case  of  carriers  and 
their  customers,  but  in  the  bulk  of  broken  contracts  it 
has  no  application  whatever.  Parties  entering  into  con- 
tracts contemplate  that  they  will  be  performed,  and  not 
broken ;  and  in  the  infinite  majority  of  instances  the  dam- 
ages to  arise  from  the  breach  never  enters  into  their  contem- 
plation at  all."     ''  So,  in  CoUins  v.  8tep?iens,  58  Ala.  643, 
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we  said  :  ' '  The  measure  of  damages  in  a  sai 
of  contract  *  *  *  *  is  the  injury  which 
mately  from  the  breach.  And  whether  the  ] 
making  of  the  contract  contemplated  or  had 
damages  to  result  from  the  breach  of  such  cc 
does  not  in  the  least  vary  the  question  or  tl 
recovery. ''  To  test  the  question,  let  us  snpp 
suit  for  a  breach  of  contract  the  plaintiff  m 
damage  reasonably  certain  as  to  amount,  v 
natural  result  —  that  is,  the  result  according 
course  of  things  —  of  the  breach  of  contract, 
one  attempt  to  defend  on  the  ground  that  s 
were  not  in  fact  in  contemplation  of  the  parti 
entered  into  the  contract  ? 

Mr.  Baron  Alderson's  language  should  b 
in  the  light  of  the  facts  he  was  dealing  wit 
were  claiming  a  recovery  based  on  circumstan( 
special  and  exceptional.  Those  circurastanc 
suggested,  nor  likely  to  be  suggested,  by  the  i 
nature  of  the  article  which  was  the  subject  of 
Hence,  the  injury  complained  of  would  not 
natural  or  usual  course  of  things.  If  the  sp( 
purposes  were  disclosed,  they  would  then  be 
ment  of  the  duty  imposed  by  the  contract.  ' 
apparently  little  value  —  the  transaction  o 
minor  importance —  would  thus  be  raised  to  grt 
commanding  importance.  This  enhanced  valr 
ulated  diligence,  Baron  Alderson,  as  we  thin 
to  describe  as  being  the  damages  resulting  fi 
'*  within  the  contemplation  of  the  parties.' 
rather  a  bringing  within  the  contemplation  of 
the  special  facts  which  magnify  the  transacti 
consequence,  the  injury  likely  to  ensue  fron 
of  the  contract? 

We  are  aware  that  the  language  or  phrase  ^ 
criticising  has  been  repeated  and  re-repeated  ii 
cial  opinions.  It  has  come  to  be  almost  a 
phrase — so  general  that  it  may  appear  to  be  te 
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to  question  its  propriety.  We  think,  however,  it  is  in  itself 
inapt  and  inaccurate,  and  that  its  import  has  been  greatly 
and  frequently  misunderstood.  It  is  often  employed  in 
opposition  to  or  as  the  synonym  of  that  other  qualifying 
clause  —  tJie  natural  result  of^  or  in  the  usual  course  of 
thirds.  We  think  this  a  great  departure  from  the  sense  in 
which  Baron  Aldebson  intended  it  should  be  understood. 
Altogether  we  think  it  obscure  and  misleading,  and  that  an 
attempt  to  install  it  as  one  of  the  canons  has  caused  many, 
very  many,  erroneous  rulings. 

But  even  if  we  retain  the  expression  we  have  been 
commenting  on  as  a  qualifying  property  of  recoverable 
damages,  it  is  a  rule  by  no  means  of  universal  application. 
Speaking  of  the  decision  in  HoMey  v.  BaxendaUy  Ch.  B. 
Pollock,  in  Nevyport  Dock  Co.  v.  Wilson^  1  L.  R.  (Exch.) 
177,  said:  ^*It  is  quite  true  that  the  case  is  not  applicable 
to  and  does  not  decide  every  case.  No  rule,  no  formula 
could  do  that.  *  *  *  No  precise,  positive  rule  can 
embrace  all  cases."  It  may  be  and  doubtless  is  well 
adapted  to  cases  like  Hadley  v.  BaxendaUj  where  the  sub- 
ject of  the  contract,  relatively  insignificant  in  its  primary 
aspect  and  apparent  purpose,  was  yet,  by  special  circum- 
stances, magnified  into  much  greater  dimensions.  This  rule 
was  properly  applied  in  that  case,  because  a  knowledge  of 
the  extrinsic  facts  would  naturally  stimulate  diligence. 
CSan  such  a  rule  with  any  propriety  be  applied  to  trans- 
actions or  lines  of  dealing,  in  which  the  same  measure  of 
diligence  is  required  in  each  act  or  function,  without  regard 
to  the  quantum  of  interest  to  be  affected  by  it  ?  Legal 
dogmas  should  rest  on  some  principle  which  can  be  appre- 
ciated. 

The  telegraph  is  a  modem  discovery.  Speedy  communi- 
cation  is  its  boasted  merit,  the  object  of  its  use.  It  is  much 
more  expensive  than  communications  by  mail,  and,  there- 
fore, would  not  be  resorted  to  if  time  were  not  of  its  very 
essence.  Its  tariff  of  rates  is  graduated  by  the  number  of 
words  employed,  not  by  the  pecuniary  value  of  the  tele- 
gram, nor  by  the  magnitude  of  the  interest  it  concerns. 
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With  few  exceptions  imposed  by  public  exigency,  it  is 
gOTemed  by  the  law  of  the  mail.  Messages  must  be  sent  it 
the  order  of  their  handing  in,  without  favor  or  partiality, 
without  delay  and  without  reference  to  the  value  of  Ai 
interests  to  be  affected.  Shear.  &  Redf.  on  Neg.,  §  667; 
Barron  v.  LaJce  Brie  Tel.  Co.y  1  Am.  Law  Beg.  635 ;  Bimef 
V.  N.  T.  A  W.  Td.  Co.,  18  Md.  341 ;  W.  U.  Td.  Oo.  y. 
Ward,  23  Ind.  377;  Leonard  v.  IT.  F.,  A.  &  B.  Td.  Go,, 
41  N.  Y.  (2  Hand)  644;  Squire  v.  W.  U.  Td.  Oo.,  98  Man. 
232 ;  Parks  v.  AUa  Oal.  Td.  Co.,  13  Cal.  422. 

A  failure  from  uncontrollable  causes,  such  as  electrieal 
storms,  etc.,  would  excuse  the  company's  delay  in  deliv^; 
but  no  such  excuse  is  shown  here.    In  Scott  and  Jamagan's 
note  to  section  166,  Law  of  Telegraplis,  commenting  (m 
Shields  v.W.  A  N.  0.  Tel  Co.,  is  this  language :     "Why 
has  the  operator  any  right  to  know  what  the  message  refers 
to  ?    Or  why  the  necessity  of  drawing  inferences  or  conjec- 
tures in  reference  thereto  ?    How  will  such  knowledge  aid 
him  in  the  discharge  of  his  obligation  to  send  the  message 
correctly  ?    What  difference  does  it  make  in  this  respect 
whether  the  message  *  conveyed  an  order  to  purchase  or  an 
account  of  sales  ? '     Would  such  knowledge  aid  him  in  the 
correct  transmission  of  the  message  ?  "     They  thought  the 
view  taken  in  Shields^  case  *'was  not  the  correct  one." 
We  fully  concur  with  Messrs.  Scott  and  Jarnigan,  and  hold 
that  the  liability  of  the  telegraph  company  does  not  dei)end 
on  the  knowledge  the  operator  may  have  of  the  contents  of 
the  message.        *        *        *        *        **        *        * 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the 
cause  remanded. 


Note.— See  note  to  Bartlett  v.  W.  U.  Tel,  Co.,  ante,  p.  45. 
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Wbstxsn  Unioh'  Tslbobaph  Co.  v.  Baltimore  &  Ohio 

Telegraph  Co.  of  Texas. 

U.  S.  OireuU  Court,  Bkutem  Divigion  of  Texas,  1884. 
(32  Federal  Reporter,  188.) 

EZGLUBITB  RIGHT  OF  WAT.— TEXAS  STATUTE. 

In  Texas,  a  telegraph  oompany  is  forbidden  by  statute  to  aoqoire,  by 
agreement  an  exclnsive  right  for  its  line  along  a  railroad  right  of  way. 

APPUOATioir  for  an  injunction.  The  facts  appear  in  the 
ofdnion. 

Shmmans  A  JFHdd,  for  complainant. 

Oresham  A  Jane8^  for  defendant. 

Sabik,  J. :  In  this  cause,  in  which  a  restraining  order 
was  granted  October  28th,  1884,  sabject  to  further  order 
herain,  and  in  which  notice  was  ordered  to  be  given  of  an 
application  for  an  injunction  to  be  made  November  11, 1884, 
and  the  same  having  been  presented  through  the  bill  filed 
herein  and  resisted  by  the  demurrer  and  original  answer 
respectively  presented  to  me  by  the  counsel  for  the  parties, 
and  the  question  of  the  right  to  the  injunction  having  been 
aigaed  by  counsel,  and  authorities  submitted  for  considerat- 
i<m,  and  having  carefully  considered  the  same,  I  am  of  opinion 
that  article  834,  p.  104,  of  the  Revised  Statutes  of  Texas, 
1879,  is  controlling  authority  in  this  case,  and  which  is  as 
follows,  viz.: 

**  Art.  694.  No  corporation  shall  have  power  to  contract  with  any  owner 
-of  land  for  the  right  to  erect  and  maintain  a  telegraph  line  over  his  lands, 
to  fha  eacolaalon  of  the  lines  of  other  companies." 

And  this  seems  to  have  been  the  public  law  of  Texas 
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since  1871,  and  to  have  settled  its  public  p< 
plainant  company  herein,  a  company  orga 
laws  of  New  York,  claims  that  July  26, 
contract  with  the  Texas  &  Pacific  Railway 
owned  and  possessed  a  right  of  way  in  R€ 
and  elsewhere  in  Texas,  and  wherein  said  i 
agreed  and  stipulated,  among  other  things, 

*'The  railway  company,  bo  far  as  it  legaUy  may 
agrees  to  assure  to  the  telegraph  company  the  excliu 
and  along  the  line,  lands,  and  bridges  of  the  railway  c 
extensions  and  branches  thereof,  for  the  constructioo 
poles,  and  wires,  etc.,  for  commercial  or  public  uses  c 
right  to  put  up  from  time  to  time,  imder  the  provisioi 
such  additional  wires  on  said  poles,  or  such  addition] 
wires,  etc.,  as  the  telegraph  company  may  deem  ezpe 
way  company  agrees  to  clear  and  keep  clear  said  righ 
etc. ;  and  the  railway  company  wiU  not  transport  mei 
construction  or  operation  of  a  line  of  poles,  wires,  et 
competition  with  the  telegraph  company,  party  hereto, 
company's  regular  local  rates ;  nor  wiU  it  furnish  foi 
any  facilities  or  assistance  that  it  may  lawfully  withhc 
nor  distribute  material  therefor,  at  other  than  regular 
always,  that  in  protecting  and  defending  the  eziclusiv* 
this  contract,  the  telegraph  company  may  use  and  pr 
the  railway  company  or  any  company  whose  road : 
operated  by  the  railway  company,  party  hereto,  but 
save  harmless  the  railway  company  from  any  and 
charges  and  legal  expenses  incurred  therein  or  thereb; 

Hence  the  complainant  claims  an  interc 
of  way  of  said  railway  company,  and  clai 
has  established  its  right  of  way  on  the  s 
right  of  way  of  said  railroad  company,  it  c 
the  defendant  can  occupy  and  exercise  a 
the  north  side  of  the  road-bed  of  said  rai 
Red  River  county,  that  it  must  have  p 
therein,  so  stipulated  for  in  said  contract 
company,  condemned,  and  satisfaction  i 
therefor.  On  the  other  hand,  it  is  claim 
that  complainant  has  no  interest  in  the  i 
side  of  the  road-bed  of  said  railway  compi 
condemned,  and  I  am  of  the  same  opinioi 
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pretended  that  a  telegraph  company  organized  under  the 
laws  of  Texas  coold  acquire  the  exclusive  righc  to  the  right 
of  way  of  railway  companies,  or  to  the  lands  of  private 
indiyiduals,  and  I  iim  unable  to  see  how  the  companies 
organized  in  other  States  can  pretend  to  have  greater  rights 
within  the  legitimate  dominion  of  its  laws.  They  may  have 
the  same  rights,  but  they  cannot  have  greater.  It  is 
unnecessary  for  me  to  discuss  the  other  questions  presented 
in  the  demurrer  and  answer,  and  so  ably  discussed  pro  and 
con  in  the  arguments  of  counsel.  It  is  sufficient,  for  the 
purposes  of  the  case,  that  the  complainant  is  anable  under 
the  laws  of  Texas  to  acquire  greater  rights  than  a  right  of  way 
for  itself  in  the  right  of  way  of  said  railroad  company,  and 
under  no  circumstances  to  the  exclusion  of  the  competing 
line  or  lines  of  any  other  company  or  companies.  Under 
this  view  of  the  case  it  is  likewise,  i)erhaps,  unnecessary 
to  refer  to  the  fact  that  the  railway  company  was  made  a 
party  to  the  condemnation  proceeding  of  defendant  in  Bed 
River  county,  and  that  under  the  terms  of  the  contract  the 
complainant  telegraph  company  was  fully  authorized  to  use 
and  proceed  in  the  name  of  the  railway  company  in  pro- 
tecting and  defending  the  exclusive  grants  conveyed  by  the 
contract,  which  would  have  enabled  it  to  have  protected  its 
rights,  if  any,  in  the  proceedings  for  condemnation,  and 
have  thus  rendered  unnecessary  the  proceedings  by  injunc- 
tion, in  the  absence  of  a  hostile  combination  of  the  railway 
company  with  other  parties.  The  restraining  order  of 
October  28,  1884,  is  hereby  vacated,  and  the  application  for 
the  injunction  prayed  for  in  the  bill  is  refused ;  and  it  is 
80  ordered.  It  is  also  ordered  that  the  demurrer  and 
original  answer  presented  to  me  and  considered  upon  this 
application  be  filed  with  the  papers  of  the  cause,  and  that 
these  orders  be  likewise  filed. 
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The  Peopls  ojt  the  State  of  New  Tori 
T.  The  Metbopolitak  Telephone  a: 
Company,  Appellant. 

N,  F.  Oen,  Term,  First  Dept,,  January ^ 

(81  Hun,  6M.) 

POLn  IN  flTBnTS.^PaBUO  NUIBAN 

A  statute  respecthig  telegraph  companies  authorized 
pursuant  to  it  to  erect  and  maintain  such  poles  as  ' 
business,  to  be  placed,  however,  so  as  not  to  incomi 
of  the  street. 

Held,  that  this  did  not  limit  the  sise  of  poles  to  suet 
necessary,  but  rather,  such  as  wouid  be  reasonably 
eriy  adapted  for  its  business. 

Held,  that  poles  erected  within  this  authority  coul< 
nuisance. 

If  such  poles  were  beyond  the  lawful  size  or  so  plac 
the  public,  they  constituted  a  purpresture,  and 
restraint  was  cognizable  by  the  Supreme  Court  ii 
diction,  and  properly  brought  in  the  name  of  the  pe< 

Action  to  have  certain  telegraph  poles  ac 
nuisance,  and  to  have  the  nuisance  abated, 
tlon  or  renewal  enjoined,  and  for  damages. 

The  facts  appear  in  the  head  note  and  op 

Burton  N.  Harrison^  for  the  appellant. 

L.  E.  Chittenden^  for  the  respondents. 

Daniels,  J. :  The  scope  of  the  action,  a 
in  the  complaint,  included  both  a  legal  a 
cause  of  action,  and  as  they  arose  out  of  t 
tion,  it  was  in  that  respect  a  proper  pleadii 
484  of  the  Code  of  Civil  Procedure.     By 
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was  alleged  that  the  telegraph  poles  had  been  improperly 
erected  in  the  street  and  incommoded  and  interfered  with 
its  use  as  a  public  highway  in  the  city  of  New  York.  And 
if  those  allegations  were  sustained  by  evidence  as  they  were 
made  in  the  complaint,  a  right  of  action  for  damages  as  well 
as  for  the  abatement  and  removal  of  the  poles  would  be  made 
out  and  established  in  the  plaintiflTs  favor.  For  a  pur 
presture  or  unauthorized  appropriation  of  a  portion  of  a 
street  would  in  that  case  be  made,  and  for  its  correction  and 
removal  an  action  of  this  nature  would  afford  the  proper 
remedy.  And  the  right  to  maintain  it  would  not  be 
restricted  to  the  class  of  cases  heretofore  provided  for  by 
statute.  2  N.  Y.  Statutes  at  Large,  343 ;  Code  of  Proce- 
dure, section  464.  For  the  facts  as  they  were  set  forth 
would  be  sufficient  to  entitle  the  party  complaining  to 
resort  to  a  court  of  equity  for  the  removsJ  of  the  unlawful 
obstructions.  Its  jurisdiction  in  this  respect  has  been 
clearly  defined  and  well  sustained.  It  arose  out  of  the 
greater  efficiency  of  courts  of  equity  in  applying  prompt 
and  effectual  remedies  for  the  correction  of  such  wrongs. 
2  Story  Eq.  (12th  ed.),  §§  921,  922 ;  §  924 ;  HUliard  on 
Injunctions,  269 ;  Ktwx  v.  The  May  or  ^  66  Barb.  406. 

And  as  the  people  are  directly  interested  in  maintaining 
and  preserving  the  free  and  unobstructed  use  of  a  street,  an 
action  to  remove  and  restrain  the  unlawful  appropriation  of 
a  portion  of  it  may  be  brought  in  their  name.  They  are  the 
party  in  interest,  and  under  section  449  of  the  Code  may 
bring  and  maintain  such  an  action.  And  for  that  reason 
actions  of  this  character  have  heretofore  been  prosecuted 
and  sustained  in  the  name  of  the  people.  People  v.  Van- 
derbilt,  26  N.  Y.  287 ;  People  v.  Macy,  62  How.  65. 

Ordinarily,  it  is  trne,  these  actions  have  been  heretofore 
brought  by  the  attorney-general,  but  when  that  has  been 
done,  it  has  been  by  him  as  the  representative  of  the  people 
of  the  State,  and  depended  entirely  upon  their  right  to 
redress.  AUy.-Oen.  v.  Cohoes  Co.,  6  Paige,  133;  Ang.  on 
Highways,  section  280 ;  People  v.  VanderbiUj  supra^  297. 

And  as  the  actions  in  that  form  were  dependent  upon  the 
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interest  of  the  people  in  the  subject-matter  of 
yersy,  it  is  clear,  under  the  Code,  that  instead 
to  or  following  that  form,  the  action  may  no' 
name  of  the  people,  and  as  such  lawfully  pro 
virtue  of  the  authority  vested  in  the  attorney 
R.  S.  (6th  ed.),  687,  §  1. 

But  if  any  well  founded  objection  could  be  u: 
the  right  of  the  i)eople  to  maintain  the  actl< 
appeared  upon  the  face  of  the  complaint,  and  it 
fore,  made  a  subject  of  demurrer.  Sub.  3  o1 
the  Code.  If  that  had  not  been  the  case,  then  t 
was  permitted  by  section  498  to  be  taken  by  th( 

But  as  it  was  taken  in  neither  of  these  forms, 
direct  language  of  section  499  it  was  waived  ;  a 
reasons  this  objection  is  entitled  to  no  weigh 
position  of  either  of  these  appeals. 

By  the  settled  practice  preceding  the  enact 
present  Code,  that  portion  of  the  action  whic 
the  question  whether  these  poles  were  a  nuisa 
proper  subject  of  trial  by  jury.  Hudson  v.  C 
Y.  653;  HutcMns  v  Smith,  63  Barb.  251. 
practice  has  been  embodied  in  subdivision  t^ 
968  of  the  Code  of  Civil  Procedure ;  for  it  has  c 
an  issue  of  fact  in  an  action  for  a  nuisance  mus 
a  jury,  unless  such  a  trial  shall  be  waived  or 
be  directed.  The  action  was,  therefore,  prop( 
to  trial  in  that  manner.  But  if  it  had  not  beei 
to  be  tried  by  a  jury,  the  defendant  would  pr 
been  precluded  from  raising  this  objection,  by  i 
fact  that  this  mode  of  trial  was  directed  at  the  : 
in  the  disposition  of  an  objection  presented 
counsel. 

After  invoking  and  obtaining  such  a  decisio 
would  certainly  be  reluctant  in  listening  to  \ 
from  the  same  party,  that  the  decision  obtai 
manner  was  erroneous.  More  than  the  usu? 
courage  on  the  part  of  the  counsel  is  required  t 
presentation  of  this  objection  under  such  cir 
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and  the  practice  itself  is  not  entitled  to  be  either  com- 
mended or  encouraged.  Counsel  are  required  to  observe 
the  rules  of  candor  and  good  faith  in  the  presentation  of 
their  legal  points,  and  cannot  be  justified  in  asking  for  a 
decision  or  direction,  which,  after  it  has  been  made,  shall 
be  urged  as  inaccurate  or  liable  to  be  repudiated  by  the 
counsel  obtaining  it.  The  case,  however,  was  a  proper  one 
for  a  trial  before  the  jury,  and  so  far  as  their  decision 
extended,  it  was  required  to  be  carried  into  effect  by  the 
court ;  for  it  is  only  when  issues  have  been  specially  framed 
which  do  not  include  the  entire  subject-matter  of  the  action 
that  a  further  trial  under  section  972  of  the  Code  has  been 
authorized. 

The  poles,  which  were  the  subject  of  the  complaint,  were 
erected  by  the  defendant  as  a  telegraph  company,  under 
the  authority  of  chapter  266  of  the  Laws  of  1848,  as  that 
was  amended  by  chapter  471  of  the  Laws  of  1853.  It  was 
shown  upon  the  trial  to  have  been  incorporated  under  and 
by  virtue  of  the  first  of  these  acts,  and  it  accordingly  had 
the  authority  to  erect  telegraph  poles  for  the  support 
of  its  wires  and  fixtures  and  the  transaction  of  its  busi- 
ness. 

But  in  doing  so,  it  was  restricted  to  those  which  were 
necessary  for  that  purpose,  and  they  were  required  to  be  so 
constructed  as  not  to  incommode  the  public  use  of  the 
street     2  B.  S.  (6th  ed.),  636,  §  17 ;  633,  §  6. 

That  is  the  extent  of  the  right  which  the  legislature  has 
conferred  upon  such  a  corporation.  And  if  it  has  been 
exceeded,  and  the  public  have  been  incommoded  thereby, 
then  so  far  as  that  excess  has  extended,  an  unlawful  appro- 
priation of  the  street  has  been  made  by  it,  and  that  would 
constitute  such  purpresture  as  would  authorize  the  inter- 
ference of  this  court  for  its  correction.  And  it  was  to  main- 
tain the  plaintiff's  a(^tion  under  this  principle  that  the  evi- 
dence was  given  upon  the  trial ;  and  as  that  was  produced 
on  behalf  of  the  plaintiff,  it  tended  to  show  that  some  or 
all  of  the  poles  were  both  larger  and  higher  than  were  neces- 
sary for  the  defendant's  use,  and  in  that  manner  that  the 
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defendant  had  exceeded  the  authority  oonferre 
the  statute.  The  walk  inside  the  line  of  the  p< 
widtli  from  between  six  and  seven  feet  to  eif 
feet ;  and  some  evidence  was  given  which  tei 
that  this  space  was  insufficient  for  the  free  pi 
sons  sometimes  meeting  upon  the  walk.  Th 
inside  the  curb,  and  varied  in  their  distanc 
other  from  128  to  166  feet,  and  some  of  them  ^ 
diameter  than  others.  The  plaintiff's  eviden 
subject  was  answered  by  testimony  given  on 
defendant,  tending  to  establish  the  fact  that  tl 
neither  larger  nor  higher  than  they  should  be, 
inconvenience  whatever  was  presented  by  thei 
free  and  convenient  use  of  the  walk  ;  but  ther( 
preponderance  of  the  evidence  in  the  def enda 
rendered  it  proper  for  the  court  to  withhold  tl 
the  consideration  of  the  jury.  The  facts  so 
controverted  were,  on  the  contrary,  very  prop 
be  considered  and  decided,  as  they  were,  by  tl 
evidence  has  been  wholly  and  thoroughly  exa 
leaves  the  conviction  very  decided  upon  the  i 
case  was  rightly  submitted  to  the  jury,  and  th 
motions  made  for  a  new  trial  were  pro] 
Exceptions  were  taken  to  evidence  received 
excluded  in  the  course  of  the  trial,  but  neit 
seems  to  have  been  well  founded.  Some  of 
allowed  were  probably  objectionable  in  forn 
answers  which  they  elicited  no  improper  < 
received,  and  the  objections  to  such  questio 
are  not  capable  of  being  sustained.  Exceptic 
taken  to  the  charge  by  which  the  case  was  sut 
jury,  but  neither  of  them  seems  to  be  well  sus 
The  direction  which  the  defendant  had  the 
to  complain  of  was  that  which  limited  it  to  th 
no  larger  than  such  as  were  absolutely  nea 
business,  for  that  exceeded  the  statutory  re 
did  not  bind  the  defendants  to  the  erection 
larger  than  those  absolutely  necessary,  but 
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those  to  be  supplied  and  used  which  were  simply  necessary 
and  constructed  in  such  a  manner  as  not  to  incommode  the 
public  use  of  the  street.  And  those  terms  invested  the 
defendant  with  the  right  to  use  such  poles  as  would  be 
reasonably  sufficient  and  properly  adapted  to  the  fixtures 
and  lines  they  were  to  maintain  and  oyer  which  its  business 
was  to  be  transacted.  And  the  court  afterwards,  in  the 
diieotions  which  were  given  at  the  instance  of  the  defend- 
ant's counsel,  so  limited  the  rules  to  be  observed  by  the  jury 
in  their  consideration  of  the  case.  That  presented  fairly 
and  intelligently  the  legal  ground  of  controversy  upon 
which  the  right  to  maintain  the  action  depended,  and  by 
their  verdict  the  jury  supported  the  theory  of  the  plaintiff. 
To  the  extent  to  which  the  poles  were  necessary,  either 
in  size  or  height,  the  right  to  erect  and  maintain  tiiem  was 
given  by  the  legislature,  and  so  far  as  they  were  within 
that  authority  they  could  not  be  alleged  to  be  a  nuisance  or 
an  unlawful  obstruction  of  the  street  by  the  people.  Davis 
T.  Mayor  J  etc.j  14  N.  Y.  606;  People  v.  Oas  Co.^  64  Barb. 
65 ;  7  Wait  on  Actions  and  Defenses,  666 ;  3  id.  707. 

To  that  extent  the  right  to  erect  and  maintain  the  poles 
was  l^;alized,  but  wherever  that  was  exceeded  in  their  size 
or  height,  the  defendant's  act  was  unauthorized.  This,  as 
has  already  been  stated,  violated  the  implied  restraint 
created  by  the  statute,  and  was  the  legal  subject  of  an  action 
for  redress.  Blanc/iard  w.  Wesiem  Union  Tei.  Co.^ 
60  N.  Y.  610. 

And  it  was  upon  this  theory  that  the  verdict  in  the  case 
was  rendered  by  the  jury.  This  verdict  was,  however,  for 
damages  only,  and  as  such  it  was  confined  to  the  sum  of  six 
cents.  Whether  under  the  evidence  the  jury  regarded  all 
thefpoles  as  exceeding  their  necessary  size,  or  whether  the 
▼erdiet  was  placed  upon  the  fact  that  one  or  more  was  larger 
than  the  others,  and  in  that  manner  to  a  greater  and 
nnneoessary  extent  encroached  upon  the  width  of  the  walk, 
has  not  been  made  to  appear  in  the  case. 

Under  the  evidence  the  jury  might  well  have  taken  the 
flBW  that  these  larger  poles  were  improper,  because  of  their 
Vol.  1—38. 
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greater  size.     And  if  they  did,  that  would  sua 
of  the  nature  of  that  rendered  by  them  in  the 

So  it  might  have  proceeded  upon  the  theory 
poles  were  larger  and  higher  than  the  necessiti 
pany  required  they  should  be,  but  no  finding 
by  them  supplying  the  means  of  settling  these  i 

Neither  was  it  stated  to  what  extent  either 
were  larger  than  they  necessarily  should  have  1 
the  case,  therefore,  may  very  well  authorize  a 
this  sum  of  money,  it  furnishes  no  criterion 
for  any  relief  beyond  that  to  the  plaintiff  in  tl 

It  is  true  that  by  a  judgment  in  such  an  ac 
may  be  recovered,  and  the  removal  of  the  nuii 
directed.  Code,  §  1662.  But  for  the  latter  ] 
thing  more  than  a  verdict  for  damages  is  obvioi 
It  cannot  result  from  such  a  verdict  as  was  ret 
action  that  the  court  could  legally  declare  all  < 
ular  one  of  these  poles  to  be  an  unlawful  encroi 
the  sidewalk  of  the  street.  It  is  impossible  1 
inference  or  conclusion  can  be  maintained  by 
All  that  it  did  was  to  find  that  the  plaintiff  1 
damages  from  the  acts  of  the  defendant's  to  th< 
cents.  What  particular  act  or  acts  may  have 
this  insignificant  injury  was  in  no  way  stated 
From  such  a  verdict  the  only  legal  result  whic] 
would  be  the  plaintiff's  right  to  recover  the  am( 
with  the  costs  of  the  action  where  its  decisi 
upon  the  proof  of  title  in  real  estate.  It  c 
nothing  further,  for  the  simple  reason  that  it 
more  than  the  plaintiff's  right  to  these  damag 
orize  the  court  to  interfere  with  the  existence 
there  should  have  been  a  finding  in  some  1 
which  of  them  and  to  what  extent  they  excee( 
sary  bounds  prescribed  by  the  statute. 

There  was  no  evidence  in  the  case  by  which 
could  be  denied  the  right  to  erect  and  maintai 
street.  And  for  that  reason,  as  well  as  becam 
ther  fact  that  the  verdict  could  not  be  constrn 
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ing  that  the  erection  of  telegraph  poles  in  the  street  was 
unlawfaL  no  authority  was  given  to  the  court  to  direct 
them  to  be  taken  down  and  removed.  This  portion  of  the 
judgment  was  entirely  unauthorized  by  the  result  of  the 
trial,  for  that  was  limited  to  the  determination  of  the 
amount  of  damages  which  the  plaintiff  was  deemed  entitled 
to  recover. 

These  poles  were  erected  in  the  year  1881,  and  as  the 
damages^  found  to  have  been  sustained  by  reason  of  either 
of  them  exceeding  the  necessary  size  prescribed  by  law, 
were  merely  nominal,  no  serious  injury  can  possibly  have 
arisen  from  that  circumstance.  And  in  view  of  that  fact 
the  court  would  not  be  at  liberty  to  restrain  the  mainten- 
ance of  the  poles,  even  if  they  were  all  intended  to  be 
included  in  the  verdict  of  the  jury.  For  the  damages 
resulting  from  the  injury  were  so  trifling  in  their  amount  as 
to  deprive  the  action  of  every  serious  attribute  which  could 
be  made  the  subject  of  equitable  complaint.  And  ''equity 
will  not  interfere  *  *  *  *  to  remedy  a  mere  technical 
or  theoretical  injury  to  land."  2  Story  Eq.  Jur.  (12th  ed.), 
§926,  F. 

To  secure  its  interposition  there  must  be  some  gravity  to 
the  complaint  presented  as  the  subject-matter  of  the  action, 
for  equity  will  only  intervene  to  prevent  inseparable 
injuries,  or  to  avoid  multiplicity  of  suits.  Hilliard  on 
Injunctions,  270-2];  AUorney-Oeneral  v.  Sheffield  Gas 
Cb.,  19  Eng.  Law  and  Eq.  639 ;  3  Wait  on  Actions,  etc., 
707. 

In  no  XKMssible  view  of  the  result  of  this  trial  can  so  much 
of  the  judgment  be  sustained  as  directed  and  required  the 
lemoval  of  the  defendant's  telegraph  poles  from  the  street. 
It  may  be  under  the  evidence  that  very  much  smaller  and 
lower  poles  will  answer  all  the  purposes  of  the  defendant 
along  this  block.  They  may  very  well  be  so  restricted,  even 
though  poles  of  the  size  and  height  of  those  now  upon  the 
comers  may  be  required  to  carry  the  wires  over  the  elevated 
ndlwayi  or  to  such  other  points  as  it  may  be  necessary  to 
naoh  in  that  manner.    And  from  the  evidence  there  would 
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aeem  to  be  no  insuperable  difficulty  in  the  wt 
smaller  poles  through  all  the  intervening  d 
passing  the  comers  of  the  block. 

But  whether  this  may  or  may  not  be  practic 
the  controTersy  not  at  present  requiring  to  be 
by  the  verdict  which  was  given,  the  right  to  i 
of  the  poles  has  in  no  form  been  secured  to 
As  far  as  it  extended,  it  may  very  well  be  si 
that  will  secure  to  the  plaintiff  the  right  to 
damages,  together  with  the  costs  incurred  in 
tion  of  the  action.    But  beyond  that  the  j 
no  legal  foundation  for  its  support,  and  to 
only  it  should  be  reversed,  but  without  costs 
to  either  party. 

Davies,  p.  J.,  and  Bbabt,  J.,  concurred. 

JudgToent   modified   ds  directed  in   qpin 
costs  to  either  party. 


Non.^  This  case  is  oited  in  Met,  Tel,  iSb  TeUph.  Co,  y. 
po9i. 
See  INDKZ,  title  *<  Poles  and  Wires  Interfering  With  Btn 
See  note  to  Ward  v.  A.  db  P,  TeL  Co.,  ante,  p.  859. 
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Supreme  Court  of  Indiana,  January  £6,  Ji 

C98  Ind.  118.) 
Ijmitino  uabilitt.— Failubv  to  transmit. —  Indl 

A  stipulation  in  a  telegraph  blank  limiting  the  liabilit] 
for  damages  arising  from  its  own  negligence,  held  inva] 

Ck>mplaint  and  instructions  to  jury  in  a  given  case  '. 
warrant  a  verdict  for  plaintiff  for  the  statutory  penalty; 
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J.  H.  Lcmden  and  R.  W.  Miers^  for  appellant. 
J.  S.  East  and  W.  H.  East,  for  appellee. 

Elliott,  J. :  This  action  was  brought  by  the  appellee  to 
xeoover  the  statutory  penalty  for  the  failure  of  the  appellant 
to  transmit  and  deliver  a  message. 

It  is  said  that  the  complaint  is  bad  because  it  does  not 
mver  that  the  penalty  is  unpaid,  but  we  deem  this  position 
untenable.  The  purpose  of  such  an  allegation  in  an  action 
on  a  contract  is  to  show  a  breach  by  non-payment,  but  in 
actions  on  torts  or  for  penalties  there  is  no  necessity  for 
showing  a  failure  to  pay  the  damages  or  the  penalty. 

Complaint  is  made  of  the  ruling  on  demurrer  to  the  third 
paragraph  of  the  answer.  The  general  theory  of  this  para- 
graph is  that  the  company  was  absolved  from  liability  by  a 
contract  with  the  sender  of  the  message,  stipulating  that 
the  extent  of  the  liability  should  be  twenty-five  cents,  and 
as  such  a  contract  is  invalid,  the  answer  is  bad. 
Western  Union  Tel.  Co.  v.  JPenton,  52  Ind.  1 ;  Western 
Union  TH.  Co.  v.  Meek,  49  Ind.  63 ;  Western  Union  Td. 
Co.  Y.  Bueh4inan,  36  Ind.  429 ;  9  Am.  R.  744 ;  Western 
Union  Tel.  Co.  r.  Adams,  87  Ind.  698;  S.  C,  44  Am. 
R.  776. 

A  pleading  is  to  be  judged  from  its  general  tenor  and 
scope,  and  not  from  the  detached  or  isolated  allegations. 
Where,  as  here,  the  controlling  theory  upon  which  the 
pleading  proceeds  is  that  there  is  a  contract  absolving  from 
liability,  it  must  be  good  on  that  theory  or  it  will  not  be 
good  at  all.  A  pleading  assuming  to  proceed  on  a  definite 
theory  can  not  be  made  good  on  some  other  by  casting  into 
it  isolated  and  subsidiary  statements,  which,  if  fully 
pleaded  in  a  separate  paragraph,  might  constitute  a  defense. 
MescaU  v.  TuUy,  91  Ind.  96  ;  Platter  v.  OUy  of  Seymour^ 
86  Ind.  823 ;  Johnston  v.  Oriest,  85  Ind.  603 ;  Jackson 
8(^ool  Tp.  V.  Farhm^  75  Ind.  118  ;  Neid^er  v.  Ohastain^ 
71  Ind«  963 ;  36  Am.  R.  198 ;  Kimble  v.  Christie,  65  Ind. 
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The  instructions,  considered  as  a  whole — ai 
to  so  consider  them  —  express  the  law  quit 
to  the  appellant  as  it  had  any  right  to  ask. 
to  detach  one  instruction  from  the  otbers,  a 
the  ground  that  it  does  not  f  ally  or  accui 
law,  for  it  is  not  to  be  expected  that  one  insi 
this.  All  that  can  be  reasonably  asked  is  tl 
tions,  taken  as  an  entirety,  ohojly  without 
present  a  clear  and  just  view  of  the  law  to  t 

The  first  instruction  given  by  the  cour 
statement :  "  Where  an  electric  telegraph  c 
takes  to  transmit  and  deliver  a  message,  it 
with  Impartiality,  in  good  faith,  and  in  the  < 
which  it  was  received,  and  if  the  defendant 
failed  to  do  this,  then  the  law  gives  the  plain 
one  hundred  dollars."  It  is  apparent  that 
here  stating  in  general  terms  the  duty  of  the 
pany,  and  as  the  general  duty  is  correctly  st 
error.  In  another  instruction  the  jury  we 
*'thecompany  in  good  faith  attempted  to  d 
sage,  but  was  unable  to  do  so  because  of  th 
address  was  uncertain  and  ambiguous,  then 
not  liable."  And  in  another  of  the  instr 
said :  ''  You  (the  jury)  are  to  decide  froi 
whether  the  defendant  did  transmit  promptl 
ally  said  message,  and  after  its  receipt  at  B 
defendant  used  all  reasonable  diligence  to  d< 
and  failed  to  do  so,  and  that  the  reason  < 
was  the  ambiguous  address,  then  you  woul 
for  the  defendant." 

We  cannot  disturb  the  verdict  on  the  evidt 

JttdgiTu 


Note.— This  case  is  cited  in  the  foUowing  casesy  post : 
Reed ;  W.  U.  Tel.  Oo.  v.  Meredith. 
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JoHK    D.    Pope    v.   The    Western    Union    Telegraph 

Company. 

Appellate  Courts  of  lUinoia,  Fourth  District,  February ^  I884. 

(14  lU.  App.  581.) 

Failure  to  tbanbmit  tslbgramb. —  Contributobt  mbouqbncs. 

A  toleg^aph  company  cannot  avail  iteelf ,  in  defense  of  its  own  negligence 
in  the  transmission  of  a  telegram,  of  any  negligence  or  delay  of  the 
plaintiff  prior  to  and  not  connected  with  the  presentation  of  the  message 
for  transmission,  as  contributory  to  the  loss  sustained. 

The  facts  of  this  case  are  stated  ante^  p.  486.  Appeal  by 
plaintiff  below. 

Hckppy  and  Tranous^  for  appellant. 

Ixwin  and  Springer^  for  appellee. 

Wall,  P.  J.:  This  case  was  before  us  at  the  August 
term,  1881,  and  was  then  reversed  for  the  reasons  stated  in 
the  opinion,  9  Bradwell,  283. 

It  has  been  again  tried,  resulting  in  a  judgment  for  de- 
fendant below,  and  the  record  is  again  presented  for  our 
conaideratioii. 

Four  points  are  made  by  the  appellant  in  his  brief,  and 
we  will  consider  them  in  their  order. 

It  is  urged  that  the  Circuit  Court  erred  in  refusing  to  per- 
mit the  plaintiff  to  prove  that  at  the  time  he  sent  the  mes- 
sage he  explained  to  the  person  receiving  it,  and  to  the 
manager  of  the  local  office  in  St.  Louis,  the  importance  of 
the  message,  and  the  necessity  of  promptness  in  its  trans- 
mission and  delivery. 

What  was  said  by  the  parties  on  that  occasion  was  a  part 
of  the  res  gestce^  and  was  admissible  for  that  reason,  if  for 
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no  other ;  and  if  the  cause  of  action  depended  upon  tte 
omission  to  send  the  message  correctly  and  promptly,  ib 
should  regard  this  as  a  vital  point.  But  the  failure  oo» 
plained  of  was  in  resx)ect  to  the  delivery  of  the  message  \f 
the  agent  at  Atlanta.  It  is  a  general  rule  that  notice  to  fhi 
agent  is  notice  to  the  principal  in  regard  to  the  triansactioi 
in  which  the  agent  is  engaged  ;  but  the  rule  must  have  t 
reasonable  and  just  application,  and  when  the  principal  ist 
corporation  whose  functions  must  all  be  performed  by  ag^iti 
who  are  mainly  independent  of  each  other,  it  would  seem 
necessary  that  the  notice  should  reach  the  agent  whose  aet 
is  the  subject  of  complaint,  or  his  official  superior  who  may 
control  or  direct  him.  The  local  agent  at  the  office  whence 
the  message  is  sent  has  no  authority  or  control  over  tlie 
agents  at  the  other  end  of  the  line,  whose  duty  it  is  to  take 
the  message  from  the  wire  and  promptly  deliver  to  the  p^- 
son  to  whom  it  was  addressed,  nor  are  we  aware  of  any  con- 
sideration that  would  make  it  his  duty  to  forward  by  tele- 
graph to  him  any  information  he  may  possess  as  to  the 
special  importance  of  the  message,  and  the  necessity  of  its 
prompt  delivery. 

The  agent  is,  for  the  time  being  and  in  resi)ect  to  the  act 
he  is  performing,  to  be  treated  as  the  principal  whose  place 
he  fills,  and,  therefore,  any  notice  given  to  him  in  that  con- 
nection must  be  regarded  as  equivalent  to  notice  to  the  prin- 
cipal, but  it  would  be  unjust  and  oppressive  to  charge  the 
principal  with  notice  given  to  some  one  of  his  numerous 
agents,  unless  that  agent  was  in  charge  of  that  matter  to 
which  it  relates  and  from  which  the  controversy  arises,  or 
was  in  some  way  responsible  in  respect  to  it.  Unless  the 
agent  at  St.  Louis  had  some  authority  over  the  agent  at 
Atlanta,  or  in  the  discharge  of  his  duty  was  authorized  and 
required  to  transmit  the  notice  received  by  him  to  the 
Atlanta  agent,  it  would  follow  that  for  all  practical  purposes 
the  notice  might  as  well  have  been  given  to  some  agent  in 
New  York  or  Chicago,  so  far  as  it  should  affect  the  corpora- 
tion in  respect  to  the  act  of  the  agent  at  Atlanta. 

While  the  part  performed  by  the  St.  Louis  agent  was,  of 
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course,  an  essential  and  necessary  teature  of  the  whole 
transaction,  yet  we  think  that  there  is  sound  reason  for 
saying  that  notice  to  him  should  affect  his  principal  only 
so  far  as  his  acts  were  concerned,  and  that  he  is  so  far  sep- 
arate and  disconnected  from  the  agent  at  Atlanta  that  as  to 
the  acts  of  the  latter  the  notice  to  the  former  has  no  legal 
effect.  Story  on  Agency,  §  140  et  seq. ;  Angell  and  Ames 
on  Corporations,  §  305 ;  Shearman  and  Redfield  on  Negli- 
gence, §  606  ;  1  Parsons  on  Contracts,  77. 

We  are  inclined  to  hold,  therefore,  that  while  the  evidence 
should  have  been  admitted  because  it  was  a  part  of  the  res 
gest€Bj  yet  as  it  appears  the  injury  complained  of  was  not 
through  the  default  of  the  St.  Louis  agent,  the  ruling  of  the 
oonrt  did  no  special  harm,  and  the  case  should  not  be 
reversed  for  this  cause  alone. 

The  second  point  urged  is  that  the  Circuit  Court  erred  in 
not  instructing  the  jury,  as  asked  by  the  plaintiff,  that  the 
message  in  question  was  on  its  face  such  as  to  disclose  the 
nature  of  the  business  and  notify  the  defendant  that  its 
prompt  delivery  was  necessary.  It  is  true  that  in  the 
opinion  of  this  court,  when  this  case  was  here  before,  an 
expression  to  that  effect  was  employed,  but  this  was  merely 
a  conclusion  of  fact  drawn  by  the  court,  and  it  was  not 
intended  that  the  jury  should  be  so  instructed  as  a  matter 
of  law.  In  considering  the  case  as  then  before  us  we  had 
necessarily  to  examine  the  questions  of  fact  presented  by 
the  evidence,  and  while  we  reached  the  conclusion  stated 
upon  that  question,  it  is  purely  a  question  of  fact,  not  of 
law,  which  this  court  might  determine  for  itself  in  the  con- 
sideration of  the  whole  record,  but  which  the  jury  should 
he  permitted  to  pass  upon,  when  the  case  is  submitted  to 
them,  uninfluenced  by  the  opinion  of  this  or  the  Circuit 
Court. 

We  do  not  care  to  enter  upon  the  wide  field  of  inquiry  to 
which  we  are  invited  by  the  briefs  of  counsel  as  to  the 
rulings  of  various  courts  of  last  resort  upon  questions  of 
liability  of  telegraph  companies  for  failing  to  transmit 
oomotly  and  deliver  promptly  the  messages  involved  in 
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those  cases  and  the  damages  to  be  recovei 
neglect. 

There  is  some  apparent  conflict  in  the  cases, 
quite  dissimilar  in  their  facts,  and  we  find  no 
to  attempt  their  discussion  for  the  purpose  of 
the  limits  and  boundaries  of  duty  and  liabilit 
cases. 

It  may  not,  however,  be  amiss  to  refer  to 
U.  TeL  Co.,  60  111.  421,  as  settling  some  of  the 
and  to  add  that  as  the  prime  object  of  the  tel 
send  intelligence  quickly,  it  is  to  be  presun 
message  of  a  business  nature  should  be  trai 
delivered  as  promptly  as  the  circumstances 
Such  is  the  scope  of  the  undertaking,  otherwie 
well  be  sent  by  another  and  a  cheaper  agency. 

In  the  present  condition  of  society  it  is  n 
venient  but  indispensable  to  transact  a  larg 
most  important  business  matters  through  this 

The  telegraph  company  holds  itself  out  to 
ready  and  able  to  perform  such  a  service,  an( 
money  of  its  patrons  therefor.  It  is  but  reasc 
it  strictly  accountable  for  negligence  and  respt 
damages  necessarily  and  directly  caused  by  su 
all  cases  where  it  knows  or  may  be  fairly  presi 
that  important  interests  are  involved  and  ths 
vice  is,  therefore,  necessary. 

The  third  point  urged  is  as  to  the  ruling  o 
Court  in  giving  and  refusing  instructions.  Ai 
of  the  defendant,  the  court  gave  the  following 

''3.  Although  the  jury  may  believe  from 
that  the  defendant  was  guilty  of  negligence 
deliver  the  message  in  time  to  prevent  the  S£ 
jury  further  believe  from  the  evidence  that 
was  guilty  of  negligence  in  delaying  the  se 
message  from  St.  Louis  until  9.35  A.  M.  of  tl 
sale,  and  that  the  negligence  of  the  defendant 
deliver  said  message  as  aforesaid  was  slight  i 
with  the  negligence  of  plaintiff  in  delaying  t 
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said  message  as  aforesaid,  then  the  law  is  that  the  plaintiff 
can  not  recover  ;  and  the  jury  must  find  for  the  defendant," 
and  refused  the  following,  asked  by  plaintiff : 

**10.  The  jury  are  not  called  upon  to  determine  whether 
or  not  plaintiff  could  have  prevented  the  sale  of  the  property 
in  question  by  sending  his  message  sooner.  The  question 
on  this  branch  of  the  case  is  whether  defendant  forwarded 
and  delivered  said  message  with  due  diligence  and  speed 
(under  the  circumstances  of  this  case),  after  the  message 
had  been  furnished  for  transmission.  The  liability  of 
defendant  dex)ends  on  whether  it  performed  its  duty 
according  to  law,  and  if  it  failed  in  this  respect  and  dam- 
ages resulted  to  plaintiff,  then' defendant  is  liable." 

It  will  be  seen  that  the  court  thus  advised  the  jury  that 
the  delay  of  the  plaintiff  in  sending  the  message  might  be 
regarded  as  such  negligence  as  would  constitute  a  defense 
if  the  negligence  of  the  defendant  was  slight  in  comparison. 
We  are  unable  to  see  upon  what  legal  ground  the  defend- 
ant can  raise  a  question  of  this  sort. 

The  relation  of  the  parties  to  this  suit  had  its  inception 
in  the  contract  by  which  the  defendant  undertook,  for  the 
price  paid,  to  transmit  this  message.  The  defendant  had 
no  interest  in  the  previous  conduct  of  the  plaintiff,  nor  had 
the  plaintiff  been  under  any  duty  or  obligation  to  the 
dafendant ;  nor  was  his  previous  negligence  in  attending  to 
his  own  affairs  a  matter  of  which  defendant  could  complain. 
His  necessities,  no  matter  how  produced,  led  him  to  apply, 
at  fhe  time  stated,  to  the  defendant  to  transmit  this  mes- 
sage, and  for  the  price  paid,  the  defendant  agreed  to  do  so, 
and  bound  itself  by  the  undertaking  to  use  due  diligence 
therein.  It  did  not  undertake  that  the  plaintiff  should 
derive  any  particular  advantage  by  reason  of  the  proi)er 
performance  of  its  duty ;  all  it  need  to  do  is  to  show  that  it 
did  use  the  measure  of  diligence  called  for  by  the  nature  of 
the  undertaking. 

If  it  has  done  this  it  is  not  liable. 

Now,  in  settling  the  question  as  to  whether  the  obligation 
has  been  performed,  how  is  it  i)ossible  that  the  previous 
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negligence  and  careleesness  of  the  plakitiff,  1 
sending  the  message,  can  be  involved  ?  How  I 
tributed  in  any  way  to  produce  the  negligent  a 
ant  which  is  complained  of? 

Had  he  made  a  mistake  in  the  name  or  direcl 
language  of  the  message  which,  by  any  &i 
reasoning,  could  be  said  to  have  produced  c 
produce  the  alleged  default,  then  the  doctrine 
tory  negligence  might  be  applied.  But  there  i 
its  application  here.  As  well  might  the  defei 
the  negligence  or  misfortune  of  plaintiff  in  no 
debt  when  due,  thus  obviating  all  necessity  i 
Had  not  this  misfortune  or  negligence  exists 
have  had  no  occasion  whatever  to  employ  tli 
defendants.  He  might  have  sent  the  funds  ii 
and  conducted  the  correspondence  by  mail  with 
the  aid  of  the  telegraph. 

We  are  of  opinion  the  Circuit  Court  erre 

the  third  instr action  asked  by  defendant,  anc 

the  tenth  asked  by  plaintiff.    The  fourth  poi 

the  appellant  relates  merely  to  the  questions  of 

in  the  case.    These  we  do  not  desire  to  decide  i 

They  are  to  be  passed  upon  by  another  jury,  f 

not  now  express  any  opinion  thereon.    For  th< 

indicated  the  judgment  will  be  reversed  an 

remanded. 

Bef)ersed  tmd ' 
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Florian  Fkisdman  and  Ad£L  Fbibdman,  Applts.,  V.  Thb 
Gk)LD  AND  Stock  Telbobaph  Company,  Bespdt. 

N.  F.  Supreme  Caurtf  C^eneral  Term,  Second  Ikpartmewtt  Februariff  IS84* 

(83  Hun,  4.) 

Unlawful  DiscsiinNATiON. 

A  tdegnqih  company  formed  under  chapter  900,  Laws  of  1848,  of  the 
Slate  of  New  York,  for  the  purpose  of  tranamitting  stock  quotations 
and  other  information,  is  a  public  corporation.  It  cannot,  therefore, 
refa^e  to  furnish  its  instruments  to  persons  wanting  the  same  and 
willing  to  pay  the  usual  price  for  their  use  and  to  conform  to  the  rules 
of  the  company. 

Appeal  from  an  order  sastaining  a  demurrer,  upon  the 
ground  that  the  complaint  did  not  state  &ct8  sn^cient  to 
oonscitnte  a  cause  of  action. 

The  action  was  brought  to  restrain  the  threatened 
removal  by  the  defendant  of  two  stock-reporting  instru- 
ments, which  it  had  placed  in  plaintiffis'  place  of  business. 
The  complaint  contained  the  allegations  indicated  in  the 
above  head  note  and  those  mentioned  in  the  opinion. 


i^.  W.  OaUin,  for  the  appellants. 

MdviUe  EgUsUm  and  C.  W.  Westj  tot  the  respondent. 

Babnabd,  p.  J. :  It  seems  to  me  that  it  is  not  the  cor- 
rect view  of  this  complaint  to  assume  from  it  that  the  com- 
pany defendant  is  only  to  be  held  responsible  for  non- 
performance of  duty  specified  in  sections  11  and  12  of 
chapter  886,  Laws  of  1848.  The  duties  which  the  commis- 
sionem  are  required  to  perform  to  the  public  are  therein 
defined,  it  is  true.  The  complaint,  however,  charges  that 
this  telegraph  company  was  organized  and  is  maintained  for 
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the  purpose  of  transmitting,  and  its  object 
over  its  lines  ''and  through  its stock-reportii 
and  general  news-reporting  instruments,  to  a 
hold  and  to  all  persons  who  desire  to  hold  its 
news-reporting  instruments,  certain  quotati< 
information,  which  quotations,  news  and  in 
owned  and  contributed  by  it  for  the  purpos 
transmitted.''  Telegraph  companies  are  pu 
right  to  take  land  under  the  laws  providing  t 
be  taken  for  a  public  use.  The  act  requires 
mit  dispatches  '^  with  impartiality  and  good  : 

For  the  purpose  of  applying  to  a  profital 
instruments  owned  by  it,  the  defendant  hi 
lines  to  these  instruments  whenever  require 
who  desire  to  use  the  instruments,  and  has 
the  business  of  collecting  a  certain  class  of  n< 
mitting  it  over  its  wires  to  the  individuals  usi 
ments.    The  defendant  still  remains  a  publ 
owing  the  duty  impartially  to  grant  the  rig 
comply  with  its  rules  to  have   the  privileg 
That  there  is  no  objection  appears  from  t 
The  plaintiffs  have  the  instruments  and  pay 
ing  to  pay,  the  price  agreed  upon  which  s 
lished.    The  defendant   has  no  right  arbit: 
away  the  instruments  by  force  without  defai 
of  Breese  v.  The  United  States  Telegraph 
N.  Y.  132,  does  not  touch  a  case  like  this 
decided  that  a  by-law  requiring  important  m 
returned  and  verified  at  half-rates  was  not  an 
by-law.    This  case  seems  to  be  an  entirely  m 
courts  of  this  State.    Upon  principles  of  jm 
corporation  should  make  no  distinction  in  rei 
sons  who  wish  to  partake  of  the  privileges 
created  to  furnish. 

The  corporation  can  either  be  deemed  to  hav 
forward  to  the  plaintiffs  every  message  transm 
wires,  or  to  be  a  public  corporation  to  do  the  x 
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takes  to  do  in  the  way  provided  by  it  by  means  of  the  line 
wected  for  public  use. 

The  judgment  should  be  reversed,  and  demurrer  over- 
ruled, with  leave  to  defendant  to  answer  in  twenty  days  on 
payment  of  costs. 

Pbatt,  J.,  concurred. 

Present— Barnabd,  P.  J.,  Dtkman  and  Pbatt,  J  J. 

JvdgmeTd  sustaining  demurrer  to  plaintiff^  s  complaint 
ref>ersedj  and  demurrer  overruled^  with  leave  to  defendant 
to  answer  in  twenty  days  on  payment  of  costs. 


Index,  title  **  Discrimination." 

»,  also,  notes  tio  A.  db  P.  TeL  Co,  t.  W,  U,  TtL  Co.,  anUf  p.  31 ; 
BUUecfOMo  ex  reL  Am.  Un.  Td.  Oo.  ▼.  BeS  TeUph.  Co.,  ante,  p.  2M. 


WssTBRir  Union  Telegraph  Co.  v.  Baltimore  &  Ohio 

Telegraph  Co.  et  al. 

U.  8.  OirmU  Oourt,  Southern  JHstriet  of  New  York,  Mareh  tS,  ISSJ^ 

In  Equity. 

(10  Fed.  R.  eeo.) 

OomttAOT  OBNOZIOUft  TO  P06T-ROAD6  AOT.— BXOLTTSIVS  FBIVILSOK. 

▲  nfliQad  is  a  post-road,  within  the  meaning  of  the  act  of  CongresB  of 
Jiiljr  94t  1800 ;  and  any  agreement  giving  one  company  an  exolnsiTe  privi 
lege  to  operate  telegraph  lines  along  a  given  railroad,  is  void. 

Motion  for  injunction.     Facts  api>ear  in  the  opinion. 

Wager  Swayne  and  Burton  N.  Harrison^  for  Western 
Union  TeL  Co. 
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Darsheimer^  BcLcan  A  Steele^  for  Baltimore  &  O.  TU.  Go. 
and  Nat.  Tel.  Co. 

P.  B.  McCUXUin,  for  N.  Y.,  W.  S.  &  B.  Ry. 

Wallaos,  J. :  The  complainant  moves  for  a  prelhiiiBiij 
injunction  to  restrain  the  two  telegraph  companies  deind- 
ants  from  erecting  and  operating  the  telegraph  line  apoi 
the  land  of  the  defendant  railway  company,  and  to  enjoh 
the  railway  company  from  permitting  either  of  the  defoai* 
ant  telegraph  companies  to  use  its  right  of  way  for  soA 
purpose,  and  from  violating  any  of  the  provisions  of  aa 
agreement  entered  into  between  the  complainants  and  tin 
Jersey  City  &  Albany  Railway  Company  on  the  seveoft 
day  of  January,  1880. 

The  facts  are  these :  On  the  seventh  day  of  January, 
1880,  the  complainant  entered  into  a  written  agreement  witk 
the  Jersey  City  &  Albany  Railway  Company,  which,  among 
other  things,  contained  the  f oUowing  clause : 

"The  railway  company,  80  far  as  it  legally  may,  hereby  grants  and 
agrees  to  a9sure  to  the  telegraph  company  an  ezcluaiTe  right  of  way  od 
and  along  the  line  and  lands  of  the  railway  company,  and  on  any  exten- 
sion or  branches  thereof,  for  the  construction  and  use  of  lines  of  poki  and 
wires  for  commercial  or  public  uses  or  business,  with  the  right  to  pot  19 
from  time  to  time,  such  additional  wires,  or  lines  of  poles  and  wires,  as  tte 
telegraph  company  may  deem  expedient;  and  the  said  raflway  fnrtlMr 
agrees  •  •  •  «  that  it  will  not  furnish  for  any  oonoipeting  line  any 
facilities  or  aasistanoe  that  it  may  lawfully  withhold." 

At  the  time  this  agreement  was  entered  into,  the  Jersey 
City  &  Albany  Railway  Company  was  constructing  a  line 
of  railroad  from  a  point  on  or  near  the  Hudson  river,  in  the 
county  of  Hudson,  in  the  State  of  New  Jersey,  and  thence 
northerly  to  a  point  at  or  near  Fort  Montgomery,  on  the 
Hudson  river,  those  points  being  the  termini  of  its  route, 
as  provided  in  its  articles  of  association.  It  appears  by  the 
affidavits  that  the  complainant  constructed  a  telegraph  line 
of  about  26  miles  in  length,  along  the  right  of  way  of  the 
railroad  company,  between  Richfield  Junction,  New  Jersey, 
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and  Haverstraw,  New  York,  which  was  carried  into  and 
connected  with  the  several  stations  of  the  railway  ;  which 
line  was  operated  by  the  complainant  under  its  contract 
with  the  Jersey  City  &  Albany  Railway  Company.  In 
March,  1880,  the  North  River  Railway  was  incorporated 
and  organized,  and  in  May,  1881,  the  Jersey  City  &  Albany 
Railway  Company  consolidated  with  this  corporation.  In 
Febmary,  1880,  the  defendant,  the  New  York,  West  Shore 
&  Buffalo  Railway  Company  was  incorporated  and  organ- 
ised, and  in  June  following  consolidated  with  the  North 
River  Railway  Company,  and  by  the  agreement  of  consoli- 
dation succeeded  to  and  assumed  all  the  obligations  of  the 
Jersey  City  &  Albany  Railway  Company  to  the  complain- 
ant. The  bill  alleges  that  the  defendant  railway  company 
is  now  seeking  to  disaffirm  and  violate  the  obligations  of 
the  contract  of  January  7, 1880,  and  is  allowing  and  assist- 
ing the  defendant  telegraph  companies  to  construct  and 
operate,  over  its  right  of  way,  a  line  of  telegraph  to  be  oper- 
ated in  competition  with  any  line  which  may  be  constructed 
by  the  complainant,  and  that  the  defendant  telegraph  com- 
panies are  proceeding  to  construct  and  erect  their  competing 
line  upon  the  lands  of  the  railway  company  without  the 
oonaent  of  the  complainant,  and  without  acquiring  any 
right  of  way  by  condemnation  and  compensation  to  the  com- 
plainants therefor. 

It  is  claimed  on  the  part  of  the  complainant  that  along 
certain  portions  of  the  lands  of  the  railway  company,  owing 
to  the  physical  characteristics  of  tlie  route,  there  is  not 
sufficient  room  for  more  telegraph  lines  than  are  or  may  be 
necessary  for  the  convenient  operations  of  the  complainant's 
business.    The  proofs  do  not  sustain  this  contention. 

Without  considering  the  question  whether  the  railway  of 

the  New  York,   West  Shore  &  Buffalo  Company  is  an 

extension  of  the  Jersey  City  &  Albany  Railway  Company, 

the  case  may  be  disposed  of  upon  other  grounds.     If  it  was 

the  purpose  of  the  agreement  to  enable  the  complainant  to 

exclude  all  other  telegraph  companies  from  acquiring  a 

right  of  way  for  constructing  and  oi>erating  their  lines  over 
VOL.  1—39. 


626  AMERICAN  ELECTRICAL  CASES 

Western  Union  Telegraph  Co.  v.  Baltimore  &  Ohio  Telegr 

the  laDds  of  the  railway  company,  the  agreeme 
as  against  public  policy  and  in  contravention  < 
Congress  of  July  24,  1866.  That  act  anthoriz 
graph  company  then  organized,  or  thereafter  1 
ized  under  the  laws  of  any  State  of  the  Union,  1 
maintain,  and  operate  lines  of  telegraph  over  ai 
post-road  of  the  United  States. 

The  railroad  here,  and  all  railroads  in  the  U 
are  such  post-roads  ;  the  act  of  Congress  appli 
and  its  provisions  are  operative  and  supreme  as 
regulation  of  commercial  intercourse  among 
This  was  decided  by  the  Supreme  Court  in 
Tel.  Co.  r.  Western  Unian  Tel.  Co.,  96  1 
was  not  held  in  that  case  that  a  telegraph  con 
acquire  a  right  of  way  over  a  railroad  without 
of  the  owner  of  the  railroad,  or  even  that  the 
telegraph  companies  the  power  to  acquire  sue 
way  by  compulsory  proceedings,  upon  due  com 
the  owner ;  and  the  contrary  was  plainly  intii 
the  act  was  considered  and  expounded  as  ii 
effectual,  to  deny  to  any  one  telegraph  o 
power  to  acquire  any  such  easement  in  th< 
railroad  for  telegraphic  facilities  as  would  e: 
companies  from  obtaining  like  privileges,  and 
ation  by  Congress  of  a  policy  in  the  interests  < 
and  of  the  government  which  was  reasonable 
Since  that  decision,  it  has  been  adjudged  in 
the  Circuit  Courts  of  the  United  States  that  a  : 
pany  cannot  grant  to  a  telegraph  company  t 
right  to  establish  a  line  over  its  right  of  waj 
Union  Tel.  Co.  v.  Afnerican  Union  Tel. 
72;  Western  Union  Tel.  Co.  \.  Burlh 
My.  Co.,  11  Fed.  Rep.  1,  See,  also,  Wesi 
Tel.  Co.  V.  American  Union  Tel.  Co., 
Whether  an  agreement  of  this  kind  would  n< 
intended  to  strangle  competition^  and,  therefc 
in  I'estraint  of  trade  and  obnoxious  to  public 
spective  of  the  act  of  Congress,  is  a  question  w 
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necessary  to  discuss ;  it  suffices  that  such  an  agreement  is 
void  because  contrary  to  the  policy  declared  by  Congress. 

The  agreement  here  is  to  be  interpreted  so  as,  if  possible, 
to  give  it  some  efficacy  and  validity.  Its  language  is  care- 
fully chosen  so  as  to  permit  it  to  be  thus  interpreted.  The 
railway  company  assumes  to  grant  only  '*  so  far  as  it  legally 
may."  Were  it  not  for  this  qualification,  the  grant  would 
be  void.  The  complainant  can  take  nothing  by  the  agree- 
ment beyond  such  an  easement  as  is  necessary  for  its  legiti- 
mate use  in  constructing  and  operating  its  lines.  To  this 
extent  it  could  acquire  the  exclusive  right.  It  could 
not  acquire  the  right  to  dictate  to  other  telegraph  com- 
jianies  upon  what  terms  they  may  be  permitted  to  construct 
and  operate  competing  lines.  Nor  could  the  railway  com- 
pany put  it  out  of  its  own  power  to  permit  any  telegraph 
company  to  enjoy  the  privileges  given  by  the  act  of  Con- 
gress, by  a  cession  of  that  power  to  the  complainant.  This 
woald  be  as  obnoxious  to  the  spirit  and  meaning  of  the 
statute  as  a  grant  excluding  other  telegraph  companies 
from  the  lands  of  the  railway.  It  would  be  doing  indirectly 
what  cannot  be  done  directly.  It  would  lodge  the  power 
with  a  favored  company  to  impose  such  onerous  terms  upon 
other  companies  as  to  preclude  competition. 

If  it  were  impracticable  for  the  defendant  telegraph  com- 
panies to  construct  their  lines  upon  the  lands  of  the  railroad 
without  invading  the  complainants  easement  by  using  its 
poles  or  otherwise,  they  would  be  obliged  to  obtain  the 
consent  of  the  complainant,  or  resort  to  such  proceedings  as 
are  authorized  by  the  laws  of  the  State  under  the  power  of 
eminent  domain.  Such  is  not  the  case  exhibited  by  the 
recordy  and  the  railway  company  consents.  As  to  these 
defendants,  therefore,  the  motion  for  an  injunction  is 
denied. 

The  complainant  alleges  that  the  railway  company  has 
removed  some  of  the  old  line  of  poles  and  wires  erected  by 
the  complainant  between  Richfield  Junction  and  Haver- 
atraw,  with  the  intention  of  preventing  complainant  from 
operating  its  line.    This  is  denied  by  the  railway  company. 
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Sufficient  appears,  however,  to  indicate  that  t 
company  is  hostile  to  the  complainant  and  in 
with  the  defendant  telegraph  companies,  and  in 
the  circumstances,  it  is  deemed  reasonable  ths 
plainant  be  protected  during  the  pendency  of 
its  possession  of  the  line  it  has  actually  consti 
this  extent,  an  injunction  will  be  granted  as 
railway  company. 

The  agreement  between  the  complainant  and 
cessor  of  the  present  railway  company  conta 
stipulations  for  the  benefit  of  the  complainant 
complainant  insists  the  itulway  company  propc 
late,  and  should  be  enjoined  from  violating.  C 
stipulations  is  that  the  railway  company  sfa 
office-room,  light,  and  fuel,  free  of  charge,  t 
plainant  whenever  the  complainant  elects  to  e 
office  at  a  station  of  the  railway  company.  As  t 
stipulations,  it  is  sufficient  to  say  that  the  comp 
an  adequate  remedy  at  law  for  any  breach  thai 
place.  Although  equity  interferes  by  injunction 
breach  of  agreement  when  the  case  is  one  in  whi 
for  a  specific  performance  might  be  made,  as  a 
cases  to  restrain  the  breach  of  negative  cov< 
ground  of  the  jurisdiction  is  that  compensation 
will  not  afford  redress  to  the  complaining  pari 
not  such  a  case. 


Note.— See  Indrz,  titles  <*  Contraots,"  '*  Poet-roads  Act, 
Bight." 

The  **  Post-roads  Act "  is  given  in  full  in  the  opinion  in  I 
Co.  V.  W,  U.  Tel.  Co,,  ante,  p.  250. 

See,  also,  W.  U,  Co.  v.  A,  A  P.  TeL  Co.,  6  Nev.  lOS. 
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Tiffany  et  al.,  Plaintiffs,  v.  The  United  States 
Illuminating  Company,  Defendants. 

N.  K  Superior  Court,  Special  Term^  April,  1884. 
(07  Huward'4  Practice  Reports,  78.) 

ELBOTBIC  light  folks. —  RlOHTB  OF  ABDTTIMO  OWNBB. 

The  legislature  has  no  power  to  grant  permission  to  erect  electric  light 
poles  so  as  to  substantially  impair  the  easement  of  an  abotting  owner  in 
li|^i,  air  or  free  access  to  and  from  the  street,  without  proTiding  for 
compensation. 

Motion  to  continne  injunction. 

O' Gorman,  J.:  When  this  motion  for  the  continoancey 
pendente  lite^  of  an  injunction  restraining  the  defendant 
from  erecting  poles  for  the  support  of  electric  wires  in  front 
of  plaintiff's  premises  was  argued,  I  believed  that  the  case 
would  soon  be  reached  in  \\.%  order  and  tried  on  all  the  issues 
raiaed  on  the  pleadings,  and  that  it  was  not  necessary  that 
an  early  decision  of  this  motion  should  be  made  by  me. 
Some  time,  however,  having  elapsed  since  the  argument, 
and  no  trial  of  the  case  having  yet  taken  place,  it  comes  in 
the  course  of  my  ordinary  duty  to  make  such  disposition  of 
the  motion  as  seems  to  me  proper  on  the  facts  as  they  were 
jxresented  to  me  on  the  moving  papers. 

I  will  assume^  for  the  purposes  of  this  motion,  that  the 
legislature,  as  far  as  it  had  the  power,  has  given  full  author- 
ity to  the  defendants  to  erect  the  poles  in  question,  and  that 
the  board  of  aldermen,  as  far  as  they  had  i)owpr,  have 
aoquiesoed  in  the  legislative  act. 

A  question  of  law,  however,  is  raised  and  must  be  con- 
■sdered,  whether  the  legislature  has  not  exceeded  its  powers 
in  permitting  the  taking  of  plaintiff's  property  by  imx)air- 
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ing  the  use  and  eujoyment  of  the  light,  air  s 
to  their  premises,  which  formed  part  of  the 
the  pablic  street,  without  having  pix)vided  fc 
to  the  plaintiffs  of  due  compenssitiou  therefoi 

If  the  plaintiffs  liad  property  in  such  easeu 
threatened  with  substantial  loss  or  impaii 
property,  then  the  legislature,  failing  to  pr 
pensation,  exceeded  its  powers. 

The  constitutional  prohibition  on  the   si 
and  emphatic:     '^No  person  shall  be  dep 
liberty,  or  property,  without  due  process  of 
private  property  be  taken  for  public  use  wit! 
I)en8ation." 

This  is  the  supreme  law  of  the  land,  not  to 
evaded,  or  impaired  in  its  full  force  and  € 
benefit  to  the  public,  however  great,  that  m 
pated  from  any  new  invention  or  improvement 
any  disregard  of  it. 

This  has  been  declared  to  be  the  law  by  tin 
tribunal  in  this  State,  in  a  series  of  decisions  < 
many  years  back.  Of  these  decisions  the  ca 
JSlevated  Hailroad  Company^  90  N.  Y.  160, 
latest,  and  in  it  the  rights  of  owners  of  premw 
public  streets  by  the  impaired  use  of  their  eas< 
air  and  free  access  to  and  from  the  street,  hav 
and  sustained. 

The  legislature  cannot  materially  change  ( 
nature  of  the  righ  of  the  public  in  a  street. 
iV:  Y.  a  R.  R.  Co,,  16  N.  Y.  107.  Encroach 
an  easement  is  a  taking  of  property.  Story  \ 
R.  Co.,  supra,  171.  No  structure  on  a  publi( 
authorized  that  is  inconsistent  with  the  con 
the  street.  Id.,  177,  193 ;  Mdhady  v.  Bushw 
91  N.  Y.  163. 

Permission   to   build  structures  on  land 
easement,  is  inconsistent  with  the  continued  i 
ment  of  the  easement,  and  works  an  extinguie 
easement.      Corhoriglit  v.  Mapleson,  62  N. 
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easement  of  light  and  air  has  value.  Doyle  v.  Lord^  64  N.  Y. 
432.  This  principle,  as  applied  to  telegraph  poles,  was  con- 
sidered and  recognized  in  Dusefhbury  v.  Mutual  Tele^ 
graph  Company,  Sup.  Ct.  General  Term,  Dec,  1882; 
11  Abb.  N.  C,  440;  Board  of  Trade  Telegraph  Corn^ 
pany  t.  Bamett,  111.  Sup.  Ct.,  Oct.  2,  1883;  29  Alb. 
Law  Jour.,  92. 

Whether  the  erection  of  the  poles,  in  the  case  at  bar, 
would  have  been  a  substantial  impairment  of  the  plaintiffs^ 
use  of  their  easement  in  light,  air  or  free  access  to  and  from 
the  street,  is  a  question  of  fact,  and,  as  far  as  is  shovm  by 
the  papers  used  in  this  motion,  the  preponderance  of  evi- 
dence seems  to  be  in  favor  of  the  plaintiffs. 

The  poles  in  question  are  not  meant  to  sustain  electric 
lamps,  but  only  the  wires  connecting  with  the  lamps,  and 
by  means  of  which  the  light  is  to  be  supplied.  They  are, 
therefore,  not,  strictly  speaking,  lamp  posts ;  and  posts  of 
the  dimensions  stated  in  the  moving  papers,  placed  in  front 
of  the  entrance  to  the  plaintiffs'  store,  might  well  create  a 
serious  hindrance  to  free  access  to  it. 

It  is  also  averred,  and  not  denied,  that  the  lighting 
power  can  be,  and  actually  is  in  some  parts  of  this  city, 
conveyed  to  the  lamps  by  underground  connection,  and  by 
means  not  involving  any  risk  of  damage  to  the  plaintiffs. 

The  use  of  the  street  by  the  erection  of  these  poles  would 
be,  therefore,  unnecessary,  and  in  so  far  as  it  inflicted  special 
damage  on  plaintiffs,  constituted  a  cause  of  action.  Oreen 
V.  Central  JR.  B.  Co.,  66  How.  165. 

It  is  charged,  also,  that  some  injurious  interference  by 
the  defendants  with  the  ceUar  of  the  plaintiffs  is  threatened, 
and  plaintiffs  aver  that  if  the  threatened  erection  of  such 
poles  be  accomplished,  they  will  suffer  irrei)arable  injury 
thereby. 

The  defendants  deny  any  intention  to  erect  poles  in  front 
of  plaintiff's  premises,  or  in  any  way  to  molest  plaintiffs' 
property  or  rights;  and  they  aver  that  plaintifb'  appre- 
hensions are  wholly  groundless. 

There  may  be  other  questions  of  law  and  fact  which  have 
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been  raised  on  the  papers,  but  which  do  not  seem  to  be 
material  or  necessary  to  be  considered  on  this  motion,  ai 
which  can  be  best  examined  npon  the  trial  of  the  actioiL 

On  the  case  as  presented  to  me,  I  am  of  the  opinion  tkt 
there  is  a  preponderance  of  evidence  in  favor  of  the  plaiat 
iflb,  and  that  the  injunction  already  granted  should  be  t» 
tinned  ^^ pendente  lite.^^ 

I  have  the  less  hesitation  in  arriving  at  this  oondnsioB, 

because  it  could  only  prevent  or  impede  the  carrying  ontol 

a  project  which  the  defendants  aver  that  they  do  not  enter 

tain. 

The  motion  for  the  continuance  of  the  injunction,  ^^pm- 
dente  liUj^^  is  granted,  without  costs. 


Western  Union  Tsleobaph  Company  v.   Pendletoh. 

Indiana  Supreme  Couriy  April  4,  i88j^ 
(95  Ind.  12;  reyened  188  U.  &  847.) 

Indiana  statuts. — Constitutional  law. 

The  Indiana  Statute  imposing  a  penalty  upon  telegraph  companies  for 
failure  to  transmit  messages,  held  constitutional,  and  effective  ctsd  as 
to  messages  addressed  to  persons  without  the  State. 

Action  for  statutory  penalty.     The  facts  are  stated  in  the 
opinion.     Appeal  by  the  defendant  below. 

J.  E.  McDonaZd^  J.  M.  BvUer  and  A.  L.  Mason^  for 
appellant. 

JS.  K.  Adams  and  L.  J.  Hackney ^  for  appellee. 
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Elliott,  J. :  Our  statute  provides  that  a  telegraph  com- 
pany, with  a  line  of  wires  wholly  or  partly  within  the  State, 
shall,  daring  the  usual  office  hours,  receive  dispatches,  and 
on  payment  or  tender  of  the  usual  charges,  according  to  the 
regulation  of  the  company,  transmit  messages  with  impar- 
tiality and  good  faith  in  the  order  in  which  they  are 
received,  and  for  a  failure  to  perform  this  duty  shall  be 
liable  to  a  penalty  of  $100.00,  to  be  recovered  by  the 
person  whose  dispatch  is  postponed  or  neglected. 

The  validity  of  this  statute  is  contested  upon  the  ground 
tbat  it  infringes  the  provision  of  the  Constitution  of  the 
United  States,  which  invests  Congress  with  i>ower  "  to  regu- 
late commerce  with  foreign  nations  and  among  the  several 
.StateB."  This  position  cannot  of  course  be  even  plausibly 
maintained  in  cases  where  the  line  is  wholly  within  the 
State ;  in  such  cases  the  business  is  purely  domestic  and 
not  interstate,  but  here  the  line  of  the  company  extends 
"beyond  the  State,  and  the  message  delivered  to  the 
company  was  undertaken  to  be  transmitted  to  a  point  in 
Iowa. 

The  telegraph  is  an  instrument  of  commerce.  Inter- 
course by  telegraph  is  commercial  intercourse*  and  where  it 
extends  beyond  the  State  is  interstate  and  subject  to  the 
control  of  Congress.  Pensticola  Tei.  Co.  t.  Western  U. 
T.  Co.,  96  U.  S.  1 ;  Telegraph  Co.  w.  Teocas,  106  U.  S. 
460. 

There  is  much  conflict  of  opinion  in  the  decisions  of  the 
oourts  of  last  resort  upon  this  subject,  and  it  will  be  found 
to  be  no  easy  task  to  extract  from  the  decisions  well  defined 
rales.  The  study  of  the  many  able  opinions  that  have  been 
delivered  by  our  great  judges,  beginning  with  that  of  the 
graat  chief  justice,  John  Marshall,  is  an  interesting  one, 
bat  we  do  not  feel  called  upon  to  review  these  cases.  Three 
theories  seemed  to  have  been  maintained,  one  that  the 
States  cannot  legislate  upon  the  subject  at  all,  whether 
Oongress  has  or  has  not  exercised  the  power  vested  in  it ; 
jmoflurr,  that  when  Congress  has  exercised  its  power,  the 
States  can  adopt  no  valid  legislation ;  and  still  another,  that 
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the  States  may  legislate  upon  the  subject  even 
gress  has  exercised  the  power  vested  in  it  by  t 
tion.    We  think,  however,  that  the  altimat< 
deducible  from  the  latter  decision,  is  that  the  S 
embarass  commercial  communication,  abridge 
of  commerce,  discriminate  in  favor  of  the  pra 
State,  lay  burdens  upon  the  instruments  of  c 
exact  licenses  from  persons,  natural  or  artificial 
interstate  commerce,  and  that  this  is  so  whetl 
has  or  has  not  legislated  upon  the  subject. 
Ogden^  9  Wheat.  1 ;  Brovm  v.  Maryland,  12 
Wilson  V.  Blackbird,  etc.  Co.,  2  Peters,  245 ; 
York  V.  Mihij  11  Peters,  102 ;  Thurolw  v.  Mc 
6  How.  504 ;  Smith  v.    Turnery  7  How.   28: 
Boardy  etc.y  12  How.  299 ;  Sta^  v.  Wheeling 
How.  618 ;  Smith  v.  State,  18  How.  71 ;  Oilmo 
delphia,  3Wal.  716  ;  Railroaa  Company  v.  Pi 
15    Wal.    232;      Welton  v.   StaU,  91    U.    S. 
V.  Pennsylvania,  97  U.  8.  676;  Webber  v.  Vir^ 
S.  344 ;  Telegraph  Co.  v.  Texas^  supra. 

Accepting  this  conclusion  as  the  law  whic 
decision,  we  still  have  no  hesitation  in  affirmi 
statute  is  not  borne  down  by  it.  No  discrimin; 
in  favor  of  any  person,  or  in  favor  of  any  arl 
merce;  the  freedom  of  commercial  interco 
abridged,  and  uo  new  duty  or  burden  is  impos 
company.  The  statute  secures  to  all  alike  the 
demanding  that  the  duties  of  the  corporation  t 
with  diligence,  impartiality  and  good  faith.  I 
existing  duty,  and  provides  a  penalty,  but  it 
daty  to  no  class  and  denies  the  penalty  to 
impossible  to  conceive  the  slightest  restrictioi 
mercial  intercourse,  or  the  faintest  discriminat 
of  any  person  or  thing.  Granting,  then,  the  I 
in  the  State  to  abridge  the  freedom  of  commer 
criminate  in  favor  of  men  or  things,  we  may  si 
that  telegraph  companies,  having  offices  and  di 
in  our  State,  may  be  compelled  to  discharge 
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diligently  and  impartially,  because  in  requiring  this  a  police 
power  inherent  in  all  sovereignties  is  rightfully  exercised* 
We  do  not  maintain,  that  under  the  guise  of  a  police  regu- 
lation, the  State  can  abridge  the  freedom  of  commercial 
intercourse,  or  discriminate  in  favor  of  the  products  of  one 
State,  or  grant  commercial  rights  to  the  citizens  of  some  par- 
ticular State  and  deny  them  to  others,  but  we  do  maintain, 
that  the  sovereign  State  has  power  to  enact  laws  requiring 
persons,  artificial  or  natural,  doing  business  within  its  bor- 
ders, to  transact  that  business  with  fairness,  diligence  and 
impartiality.  A  statute  operating  upon  persons  within  the 
State  declaring  an  existing  duty,  adding  neither  new  nor 
additional  ones,  usurps  no  functions  of  the  Federal  Con- 
gress, and  infringes  no  constitutional  provision.  We  are 
not  willing  to  concede  that  the  police  power  inherent  in  all 
sovereignties  is  annihilated  in  all  matters  touching  interstate 
commerce  by  the  provisions  of  the  National  Constitution,  to 
which  we  have  referred  ;  on  the  contrary,  we  are  satisfied 
that  the  power  is  not  impaired  or  limited,  except  to  the 
extent  that  it  may  not  be  exercised  in  such  a  manner  as  to 
abridge,  embarass  or  interfere  with  the  freedom  of  inter- 
state conmierce,  or  so  as  to  encroach  upon  valid  congres- 
sional legislation.  The  right  to  exercise  the  police  power 
is  not  so  hedged  in  as  that  it  cannot  be  exercised  upon 
instruments  or  articles  of  commerce ;  it  may  be  exercised, 
even  in  commercial  affairs,  provided  that  it  is  not  so  exer- 
cised as  to  impose  burdens  or  restrictions  which  limit  or 
impede  the  free  course  of  commerce.  Sherlock  v.  Ailing, 
98  U.  S.  99  ;  County  of  Mobile  v.  Kimball,  102  U.  S.  691. 
The  police  power  is  the  right  to  regulate  the  enjoyment 
of  property,  to  maintain  public  order,  to  secure  the  rights 
of  citizenship,  and  to  prevent  injury  to  private  rights. 
This  power  cannot  be  exercised  within  State  limits  by  the 
Congress  of  the  nation.  United  States  v.  Dewitt,  9  Wal. 
41 ;  United  Stales  v.  Reese,  92  U.  S.  214 ;  United  States  v. 
CruiksJiavJc,  92  U.  S.  542 ;  Munn  v.  Illinois,  94  U.  S.  113 ; 
Civil  nights  Cases,  109  U.  S.  3.  The  power  of  enacting  laws 
upon  this  subject  resides  solely  and  exclusively  in  the 
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States,  and  extends  to  all  matters  of  personal  and 
rights  within  the  States.    A  denial  of  the  right  t 
upon  matters  connected  with  commerce  and  its  i 
talities  would  result  in  evils  of  great  magnitude, 
be  no  such  power  then  the  State  cannot  regulate 
of  railroad  trains  where  the  railroad  line  eztenc 
the  State,  nor  enact  any  law  providing  for  the 
passengers  and  the  community,  and  if  the  States 
such  power,  then  it  has  no  existence,  because  b 
elusive  adjudications  of  the  highest  court,  the  po 
does  not  reside  in  Congress.    The  States  musi 
possess  this  power,  even  with  resx)ect  to  commerc 
True,  the  power  is  somewhat  limited,  but  it  m 
exists. 

We  assume  that  the  power  to  enact  laws  declai 
duty  exists,  and  it  remains  to  determine  wh 
statute  is  a  valid  exercise  of  this  sovereign  ] 
Munn  V.  Illinois,  supra^  the  act  of  the  legislate 
nois  providing  for  the  storage  and  shipment  o 
warehousemen  was  held  valid,  and  in  speaking  o 
of  the  constitutional   provision  respecting  com 
court  said  of  the  warehousemen  :     "  Incidentall} 
become  connected  with  interstate  commerce,  but 
sarily  so.     Their  regulation  is  a  thing  of  domest 
and  certainly  until  Congress  acts  in  reference  to 
stnte  relations,  the  State  may  exercise  all  the 
government  over  them,  even  thongh  in  so  doi] 
indirectly  operate  upon  commerce  outside  of  its 
jurisdiction." 

The  court  in  another  case  said:  '^Yet  it  is 
thing  that  affects  commerce  that  amounts  to  a  re 
it  within  the  meaning  of  the  Constitution."  I 
Penn.,  supra.  Strong  language  was  used  in  Ci 
York  V.  Miln,  supra,  but  we  only  have  space  i 
lowing  brief  extract:  **That  all  those  pov 
relate  to  merely  municipal  legislation,  or 
perhaps  more  properly  be  called  internal 
not    thus    surrendered    or    restrained^    and   1 
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quently  in  relation  to  the  authority  of  a  State  is  com- 
plete, unqualified  and  exclusive.''  This  language  was  used 
in  a  case  where  the  State  law  directly  affected,  and  in  a 
very  material  degree,  foreign  commerce.  The  case  from 
which  we  have  quoted,  and  its  principle,  have  been  applied 
in  many  instances,  and  among  the  cases  furnishing  a 
striking  illustration  of  the  rule  declared,  and  of  its  appli- 
cation, is  that  known  as  the  Slaughter  House  Cases ^  16 
Wal.  36.  In  the  case  of  Cooley  v.  Boards  etc.,  supra^  a 
State  law  requiring  vessels  to  take  pilots,  and  prescribing  a 
I>enalty  for  a  breach  of  duty,  was  held  valid.  The  court 
sustained  a  State  statute,  levying  taxes  upon  articles  of 
commerce  in  Woodrvff  v.  Parham^  8  Wal.  123.  It  was 
said  of  that  statute  what  may  with  truth  be  said  of  ours, 
that  ^^  There  is  no  attempt  to  discriminate  injuriously 
against  the  products  of  other  States  or  the  rights  of  their 
citizens,  and  the  case  is  not,  therefore,  an  attempt  to  fetter 
commerce  among  the  States,  or  to  deprive  the  citizens  of 
other  States  of  any  privilege  or  immunity  possessed  by 
citizens  of  Alabama."  Judge  Cooley  says :  ''And  it  can- 
not be  doubted  that  there  is  ample  power  in  the  legislative 
department  of  the  State  to  adopt  all  necessary  legislation  for 
the  purpose  of  enforcing  the  obligations  of  railway  companies 
:is  carriers  of  i)er8on8  and  goods  to  accommodate  the  public 
impartially,  and  to  make  every  reasonable  provision  for 
carrying  with  safety  and  expedition."  Cooley  Const.  lim. 
(6  eel.)  718.  In  Harrigan  v.  ConnectictU  River ^  etc.  Co., 
139  Mass.  680 ;  37  Am.  B.  387,  a  statute  prohibiting,  except 
in  a  specified  manner,  the  rafting  of  logs  from  another  State 
through  Massachusetts  was  held  valid,  and  this  decision 
certainly  goes  much  farther  than  we  are  required  to  do 
here.  It  has  been  held  by  this  court  in  several  cases,  that 
the  statute  may  be  enforced  although  the  message  is  re- 
ceived for  transmission  to  another  State,  and  if  we  should 
hold  the  law  invalid  we  should  be  compelled  to  overrule 
these  cases.  Western  Union  Tel.  Co.  \.  Llndley^  62 
Ind.  871 ;  WesUm  Union  Tel.  Co.  v.  HamiU4>n,  60 
Ind    181;   Camahan  t.  Western  Union  Teh  Co.^  89 
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Ind.  626.  This  doctrine  has  been  asserted  by  other  oouta. 
Western  Union  Tel.  Co.  t.  Blanchard,  68  €ki.  299;  S. 
C,  45  Am.  R.  480,  486,  auth.  n.  It  is  true  that  in  then 
cases  the  constitutional  question  was  not  argued,  but  it  ii 
nevertheless  involved  and  was  necessarily  decided. 

We  are  satisfied  that  the  enactment  of  our  statute  wast 
legitimate  exercise  of  the  police  power  of  the  State,  and  tint 
as  the  statute  infringes  no  provision  of  the  Constitutioii, 
trenches  upon  no  law  of  Congress,  and  does  not  inter- 
fere with  the  freedom  of  interstate  commerce,  it  is  valid  and 
effective. 

It  is  argued,  that  as  the  message  was  received  for  tnos- 
mission  to  a  point  in  Iowa,  the  place  of  performance  is  not 
in  this  State,  and,  therefore,  our  law  cannot  prevail.    This 
argument  rests  upon  an  assumption  that  cannot  be  made 
good.    The  action  is  not  for  a  breach  of  contract,  but  to 
recover  a  penalty  given  to  the  sender  of  a  message  for  a 
breach  of  duty  by  the  telegraph  company.     The  argooMit 
of  counsel  is  able  and  ingenious,  but  it  is  plainly  fallacious. 
No  question  of  the  right  to  damages  is  involved ;  the  single 
question  is  as  to  the  right  to  recover  a  statutory  penalty. 
Counsel  are  in  error  in  asserting  that  there  is  conflict  in  oar 
cases  upon  this  subject;  from  first   to  last  it  has   been 
steadily  held  that  the  statute  is  a  penal  one,  awarding,  not 
liquidated  damages,  but  a  penalty.     It  is  also  decided  by 
these  cases  that  the  foundation  of,  the  right  is  the  contract 
with  the  corporation,  but  in  none  ^  of  them  is  it  intimated 
that  the  recovery  is  for  damages  for  a  breach  of  contract ; 
on  the  contrary,  all  our  decisions  affirm  that  the  recovery 
is  for  a  penalty  given  by  statute  to  a  private  individual 
Cc^naha^i  v.  Western  Union  Tel.  Co.,  supra;  Western 
Union  Tel.  Co.  T..Adam8,  87  Ind.  598 ;  44  Am.  R.  776 
Western    Union    TeL   Co.  t.  Boberts,  87    Ind.    377 
Western    Union    Tel.   Co.  t.   Crotigarf    84  Ind.   176 
Rogers  y.  Western  Union  TeL  Co.,  78   Ind.    169;    41 
Am.    R.    558;     Western    Union   Tel.  Co.  T.  AxtM,  69 
Ind.  199 ;    Western  Union  TeL  Co.  t.  Idndley,  supra; 
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Wegiem  Union  2W.  Co.  t.  Furguson,  57  Ind.  495; 
Wegiern  Union  Tel.  Co.  t.  Samilton,  supra;  West- 
em  Union  Tel.  Co.  \.  Btichanan^  35  Ind.  429  (9  Am. 
R  744) ;  Western  Union  Tel.  Co.  v.  Ward,  23  Ind.  377. 

The  action  given  by  the  statute  is  for  a  penalty,  and  the 
right  to  maintain  it  is  in  the  sender  of  the  message,  who 
pays  or  tenders  the  compensation  provided  by  the  roles  and 
regulations  of  the  company.  The  cases  we  have  cited  all 
proceed  upon  this  theory,  and  it  is  clear  that  under  the  pro- 
visions of  the  statute  no  other  theory  could  be  correct.  The 
English  cases  deny  that  the  person  to  whom  the  message  is 
sent  can  maintain  an  action  for  damages  against  the  com- 
IMUiy  for  the  reason  that  there  is  no  privity  of  contract. 
Dickson  v.  Reutefs  Tel.  Co.,  L.  R.,  2  C.  P.  D.  62 ;  Play- 
fold  V.  U.  K.  Tel.  Co.,  L.  K.,  4  Q.  B.  706.  The  American 
caHes,  however,  take  a  different  view  of  the  subject,  for  they 
hold  that  if  the  error  occurs  in  transmitting  the  message, 
the  person  to  whom  the  message  is  sent  may  maintain  an 
action  for  damages ;  but  while  this  is  held,  it  is  conceded 
that  the  holding  constitutes  an  exception  to  the  general  rule. 
Wesiem  Union  Tel.  Co.  w.  Blanchard,  45  Am.  B.  486, 
n.;  2  Wharton  Con.,  section  791 ;  17  Cent.  L.  Jour.  466 ;  16 
Am.  L.  Rev.  231.  Wharton  says  that  the  better  opinion  is 
that  where  the  action  is  for  non-delivery,  the  sender  only 
can  maintain  the  action.  Our  cases  of  Western  Union 
2W.  Co.  T.  Meek,  49  Ind.  53 ;  Western  Union  Tel.  Co. 
r.  HopMnSf  Ind.  223,  and  Western  Union  Tel.  Co.  y. 
I^enton,  62  Ind.  1,  were  actions  for  damages  based  upon 
a  statutory  provision  entirely  different  from  that  which  gives 
the  right  to  recover  a  penalty,  and  cannot  be  deemed  in  con- 
flict with  the  decisions  declaring  the  right  of  action  for  the 
penalty  to  be  in  the  sender  of  the  message.  It  is  our  settled 
conviction  that  our  cases  decide,  and  rightly  decide,  that  the 
right  to  recover  the  i)enalty  is  in  the  sender  of  the  message. 

The  statute  operates  in  favor  of  the  sender  of  a  message 
delivered  at  an  office  in  this  State,  and  upon  a  corporation 
mprssented  within  our  borders  by  its  agents  and  officers 
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The  parties  are,  therefore,  within  our  jnrisdictio 
which  the  statute  assumes  to  enforce  is  one  arii 
ana,  for  it  grows  out  of  and  is  founded  upon  an 
entered  into  in  this  State.  The  parties  and  so 
being  within  our  jurisdiction,  they  are  subject 
Persons  and  property  within  the  jurisdiction  o: 
subject  to  the  laws  of  that  State. 

The  duty  which  the  statute  seeks  to  enforce  i 
in  Indiana  and  not  elsewhere ;  it  was  here  that 
was  made  which  imposed  the  duty  on  the  teL 
])any,  and  it  was  here  that  the  failure  occui 
message  was  not  transmitted,  as  the  law  comms 
faith  and  with  diligence  and  impartiality.  Th< 
the  company  failed  to  perform  was  not  a  du 
Iowa,  but  was  a  duty  owing  in  Indiana,  when 
executed  the  contract  out  of  which  the  duty 
duty  of  the  company  did  not  end  at  the  SI 
extended  throughout  the  whole  scope  of  the 
and  required  the  message  to  be  transmitted  and 
good  faith  and  with  reasonable  diligence,  to  t 
whom  it  was  sent.  The  breach  of  duty,  no  n 
the  specific  act  constituting  it  occurred,  was  a 
and  not  elsewhere.  The  duty  is  a  general  and 
one,  and  if  not  performed,  the  failure  to  perfoi 
tive  of  the  place  where  the  failure  occurred,  is 
the  duty  at  the  place  of  its  creation.  Then 
slightest  resemblance  between  such  a  case  as  tl 
of  distinct  and  independent  wrongs  occur 
beyond  the  limits  of  the  State ;  nor  is  there  i 
analogy  between  such  a  case  as  the  present  am 
an  attempt  to  enforce  in  one  jurisdiction  the  lav 
State  or  nation.  There  is  here  no  attempt  to 
law  of  another  State,  nor  to  enforce  a  penalty 
of  a  duty  created  by  a  foreign  statute.  The  ac 
Indiana  forum  to  enforce  a  duty  created  by 
istatute,  and  arising  out  of  an  Indiana  contn 
parties  within  the  State.  We  see  no  reason  to 
the  rule  laid  down  in  the  cases  of  Western 
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Co.  T.  Hamilton^  supra ;  Western  Union  Tel.  Co.  v. 
Xdndley,  supra^  and  Camahan  w.  Western  Union  T. 

€!o.,  supray  and  we  not  only  refuse  to  overrale  them,  but 
expressly  and  fully  approve  them.  In  holding,  as  we  do, 
that  our  statute  may  be  enforced,  although  the  undertaking 
is  to  transmit  the  message  beyond  the  State,  we  do  not 
trench  upon  the  doctrine  that  State  laws  have  no  extra- 
territorial effect.  What  we  hold  is  that  the  statute  operates 
upon  the  parties  and  the  subject-matter  within  our  juris- 
diction by  enforcing  the  performance  of  a  duty  created  here, 
owing  here,  and  violated  here. 

If  a  telegraph  company  should  show  a  positive  statute  of 
another  State  commanding  the  delivery  of  messages  in  a 
certain  manner,  and  different  from  that  prescribed  by  our 
statute,  then  it  would,  perhaps,  be  true  that  the  company 
would  make  out  a  perfect  defense  by  showing  obedience  to 
its  commands. 

In  such  a  case  the  defense  would  not  be  good  for  the 
reason  that  our  statute  is  bad,  but  because  of  the  rule  that 
necessity  is  always  an  excuse,  and  a  positive  law  enjoining 
a  duty  creates  a  necessity.  However  this  may  be,  the 
defense  in  this  case  is  not  valid,  for  the  reason  that  there  is 
nothing  in  the  Iowa  statute  which  contravenes  or  impairs 
the  statute  of  Indiana. 

We  have  decided  many  times,  as  has  been  already  shown, 
that  our  statute  gives  the  right  of  action  for  the  penalty  to 
the  sender  of  the  message,  and  he  can  of  course  recover  no 
other  penalty  than  that  prescribed  by  our  statute.  If  the 
company  should  wrongfully  violate  the  law  of  some  other 
State,  and  be  punished  by  the  courts  of  that  State,  the 
punishment  would  not  be  for  a  violation  of  our  law,  but 
would  be  for  a  wrong  committed  against  the  law  of  another 
jurisdiction,  so  that  it  is  impossible  that  the  punishment 
should  be  for  one  and  the  same  offense. 

Our  statute  does  not  give  the  right  to  the  penalty  because 

a  specific  act  of  negligence  is  committed,  but  gives  the 

penalty  to  secure  the  performance  of  a  duty  which  springs 

into  existence  when  the  contract  is  made.    It  is  the  breach 
Vol.  1—40. 
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of  duly  that  is  panishable,  and  not  the  parti 
constitutes  the  breach.      Wherever  the  ad 
tutes  the  breach  of  duty  is  committed,  whe 
a  foreign  jurisdiction,  the  duty  is  broken 
came  into  being  and  where  it  was  owing  anc 
charged.    A  confusion  of  thought  leads  to  s 
sion,  but  this  is  cleared  away  when  it  is  bro 
view  that  the  wrong  consists  in  the  violatio 
that  this  violation  takes  place  where  the  d 
where  the  one  party  owes  it  and  the  othei 
demand  that  it  be  neither  violated  nor  omit 
no  conflict  of  law  and  no  clashing  of  jurisdici 
the  duty  is  owing  there  ^t  is  violated  by  an 
stitntes  a  breach. 

'  Mr.  Thompson  says :  "In  an  action  to  re 
utory  penalty  for  failure  to  transmit  a  mc 
office  in  one  State  to  an  office  in  another  Stat( 
the  act  of  negligence  which  prevented  the 
reaching  its  destination  occurred  out  of  the  f 
defeat  a  recovery  in  that  State."    2  Thomp.  ] 

Jvdgme 


NOTB.— This  case  is  cited  in  the  following  cases,  post  : 
Scircle :  W.  U,  Td.  Co,  v.  Reed;  W.  U.  Td.  Co,  ▼  Men 
Co.  V.  Ferrie. 

See  Index,  titles  ''Indiana Statute,"  ''Constitutional  L 

Commerce." 


[  INDIANA,  1884.  643 

Western  Union  Telegraph  Company  ▼.  Meredith. 


WssTESN  Union  Telegraph  Company  v.  Meredith. 

Supreme  Court  of  Indiana,  April  22, 1884. 

(05  Ind.  da.) 
Indiana  statutb.— Tms  to  pbxsbnt  olaol 

A  liipvilatioQ  in  a  telegraph  blank  limiting  the  time  within  which  an  action 
for  damages  caused  by  fkilore,  delay  or  error  in  transmitting  telegrams, 
is  Talid  and  effective  as  against  an  action  for  statutory  penalty. 

Tte  stipulation  as  to  exemption  from  negligence  is  inyalid. 

The  right  to  the  penalty  is  not  affected  by  the  fact  that  act  of  negligence 
ocoorred  without  the  State. 

Action  for  i)eiialty.  Facts  sufficiently  appear  in  opinion. 
Appeal  by  defendant  below. 

J.  B.  McDonald^  J.  M,  BttOer  and  A.  L.  Mason^  for 
appellant. 

J.  8.  Scobey^  for  appellee. 

Elliott,  J. :  This  action  is  for  the  recovery  ox  the 
statatory  penalty  for  a  failure  to  transmit  and  deliver  a 
message  sent  by  the  appellee  to  a  person  in  Kansas  City, 
Ifissonri. 

The  objection  urged  against  the  complaint,  that  it  does 
not  set  out  a  copy  of  the  message,  is  without  force.  The 
message  is  not  the  foundation  of  the  action,  and,  therefore, 
not  within  the  provisions  of  the  statute  requiring  written 
instruments  to  be  filed  with  the  pleadinf;:. 

The  answer  of  the  appellant  sets  forth  the  contract 
between  the  parties,  from  which  it  appears  that  it  was 
expressly  agreed  that  there  should  be  no  responsibility  for 
damages,  unless  a  claim  in  writing  was  presented  within 
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sixty  days  after  the  receipt  of  the  message.    It 
that  no  such  claim  was  presented  within  the  time 

In  Westerti  Union  Telegraph  Co.  y.  Jc 
p.  228,  we  gave  the  question  a  careful  ex 
and  held  that  a  telegmph  company  might  reaso 
its  liability  by  an  express  contract,  and  thait  a  li 
sixty  days  for  the  presentation  of  claims  wat^  a 
one.  Many  authorities  were  there  cited,  and 
deem  it  necessary  to  repeat  them.  A  further  e: 
has  strengthened  our  confidence  in  the  correct] 
conclusion  there  announced,  and  we  have  thoi 
improper  to  add  to  the  authorities  we  there 
find  the  text-writers  and  courts  treating  the  < 
free  from  doubt.  Wharton,  Thompson,  and  Re 
the  question  of  the  right  to  contract  that  claii 
presented  within  a  limited  time  as  not  open  to 
and  confine  their  discussions  to  the  question  wl 
a  limitation  may  be  imposed  by  notice.  Whf 
section  760 ;  2  Thompson  Neg.  846 ;  Sheaiman 
Neg.,  section  669. 

Our  own  cases  have  uniformly  held  that  comr 
may  reasonably  limit  their  liability  by  exprei 
Western  Union  Tel.  Co.  y.  Jones,  s 
authorities  cited.  If  common  carriers  may  do 
telegraph  companies,  whose  liability  has  never  b 
as  common  carriers,  may  do  so.  In  Western 
Co.  Y.  Buchanan,  36  Ind.  429  (9  Am.  R. 
principle  is  fully  recognized,  but  it  was  held, 
cases  hold,  that  the  company  could  not  oy  cont 
itself  from  the  consequences  of  its  own  neglij 
provision  in  the  contract  regarding  notice  wai 
the  court  erred  in  sustaining  the  demurrer  to  tli 

It  is  settled  law  that  the  provision  of  the  co: 
exemption  from  negligence  is  without  force, 
of  recovery    is,    therefore,   not  aflfected    by  t 
tion.       Western     Union    Tel.    Co.   v.    Jon 
Western    Union    Tel.    Co.    v.    Yowng,    93 
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Western  Union  Tel.  Co.  w.  Adams,  87  Ind.  698, 
44  Am.  B.  776,  and  authorities  cited ;  Western  Union 
Tel.  Co.  Y.  JSlanchard,  46  Am.  B.  480,  auth.  n. 

Onr  statute  does  not  infringe  the  provisions  of  the 
Federal  Constitution  conferring  power  upon  Congress  ^^to 
regulate  commerce  with  foreign  nations  and  among  the 
several  States,'^  nor  does  it  abridge  the  freedom  of  com- 
merce, nor  conflict  with  any  law  of  Congress.     Western 

Union  Td.  Co.  y.  Pendleton,  aniej  p.  12.  The 
atatate  is  a  valid  and  effective  exercise  of  the  police  power 
inherent  in  the  State. 

The  right  to  the  penalty  given  by  statute  is  not  defeated 
by  the  fact  that  the  act  of  negligence  which  constituted  the 
breach  of  duty  occurred  beyond  the  limits  of  the  State. 

Western  Union  Tdegraph  Co.  y.  Pendleton,  supra; 

Western    Union    Tel.  Co.   y.  Idndley,  62  Ind.   371; 

Western   Union  Tel.  Co.  y.  Hamilton,  60  Ind.   181; 

Camahan  y.  Western  Union  Tel.  C0.9  89  Ind.  626 ;  2 

Thomp.  Neg.  888. 

udgmerU  reversed. 


Hon.— This  case  is  cited  in  Jtdian  ▼.  W.  U.  Tel.  Co,,pott. 
Bee  ImsZf  titles  "  Indiana  Statute,"  *'  Limiting  Time." 


Westxrn  Union  Telegraph  Company  v.  Mossler. 

Supreme  Court  of  IndiatM,  April  96,  ISS4. 

(05  Ind.  30.) 

Indiana  statute. —  Prkpayhent. 

b  ovdsr  to  vsoover  the  penalty  provided  by  the  Indiana  statute  (section 
4170,  R.  S.  1881),  the  plaintiff  must  have  paid  or  tendered  the  price  of 


,    t 

t 
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AonoN  for  penalty.    Facts  appear  in  opinion. 
Appeal  by  telegraph  company,  defendant  below. 

/.  B.  McDonald^  J.  M.  BvUer  and  A.  L.  Masan^  for 
appellant. 

O.  Carter  and  J.  If.  Bir^fordy  for  appellee. 

HAMMOin),  J. :  This  was  an  action,  commenced  before  % 
justice  of  the  peace  by  the  api)ellee,  to  recover  the  statu- 
tory penalty  of  one  hundred  dollars  for  delay  in  trans- 
mitting a  message. 

The  appellee  sent  the  dispatch  in  question,  on  Septemba 
7th,  1882,  from  the  appellant's  office  in  Indianapolis,  to  M. 
L.  Jackson,  at  Lebanon,  Indiana.  The  message  as  received 
by  the  appellant's  agent  at  Lebanon,  was  to  '^  M.  L.  Jacks," 
the  error  in  the  name  occurring  by  some  means  in  the  trans 
mission.  The  appellee,  on  the  evening  of  the  same  day 
sent  another  message  to  Jackson,  from  which  the  agent  a 
Lebanon  became  apprised  of  the  error  in  the  first  dispatd 
and  informed  for  whom  it  was  intended.  Both  telegram 
were  delivered  to  Jackson  on  the  following  morning. 

The  trials  before  the  justice  and  in  the  court  below,  t 
which  an  appeal  was  taken,  resulted  in  favor  of  the  appel 
lee.  Judgment  was  rendered  in  the  Circuit  Court  on  th 
finding,  over  the  appellant's  motion  for  a  new  trial  an< 
exceptions.  It  is  assigned  for  error  in  this  court  that  th 
appellee's  complaint  does  not  state  facts  sufficient  to  consti 
tute  a  cause  of  action,  and  that  the  court  below  erred  i 
overruling  the  appellant's  motion  for  a  new  trial.  Thecas 
was  tried  upon  an  agre^^d  statement  of  facts.  These,  w 
think,  were  sufficient  to  authorize  a  recovery  in  favor  c 
the  appellee  except  in  one  particular.  As  presenting 
this  point  we  make  the  following  extracts  from  the  state 
ment  referred  to : 

''Said  plaintiff,  Mossier,  suffered  no  actual  damage 
whatever  by  reason  of  the  error  in  the  transmission  of  sail 
message  set  forth  in  Exhibit  B"    (the  message  about  whicl 
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suit  is  brought),  '^  aud  never  paid  or  tendered  to  defendant 
any  money  whatever  for  any  or  either  of  the  messages  in 
this  agreement  mentioned  and  set  forth ;  *  *  *  *  that 
defendant  did  not  demand  pay  in  advance  for  sending  said 
message.  Exhibit  B,  but  entered  in  writing  thereon  the  word 
*  collect' ;  that  message,  Exhibit  B,  was  sent  as  an  answer  to 
message  Exhibit  A"  (which  was  from  Jackson  to  the 
appellee)  ;  ^^  that  it  was  the  custom  of  the  defendant  when 
sending  a  message  as  an  answer  to  a  previous  message, 
which  requested  an  answer,  to  send  the  answer  without 
demanding  pay  therefor  in  advance,  but  entering  on  said 
message  the  word  ^  collect' ;  thereby  intending  to  collect  the 
charges  for  transmitting  the  same  of  and  from  the  person  to 
whom  the  same  is  sent,  as  an  answer,  upon  delivery  of  the 
same  to  him,  and  that  it  was  the  custom  of  defendant  upon 
default  of  the  said  receiver  paying  therefor,  to  demand  pay 
from  the  sender  thereof,  and  that  no  demand  on  plaintiff 
has  been  made  for  said  message.  Exhibit  B ;  that  the 
plaintiff  at  the  time  was  aware  of  said  custom  when  he  sent 
said  message.  Exhibit  B,  and  knew  the  rules  and  regu- 
lations of  the  defendant  regarding  the  transmission  of 
messages." 

The  complaint  also  avers  that  the  appellee  did  not  pay 
the  charge  for  transmitting  the  message,  but  that  it  was  the 
understanding  that  he  would  pay  the  same  on  demand,  if 
not  paid  by  Jackson  on  its  delivery  to  him.  The  statute 
(section  4176  B.  S.,  1881)  upon  which  the  api)ellee^s  action 
IB  predicated,  is  as  follows  : 

**  Every  electric  telegraph  company,  with  a  line  of  wires  whoUy  or 
partly  in  this  State,  and  engaged  in  telegraphing  for  the  public,  shall, 
dnring  the  usual  office  hours,  receive  dispatches,  whether  from  other  tele- 
gnyliio  Hues  or  from  individuals ;  and,  on  payment  or  tender  of  the 
iMoal  charge,  according  to  the  regulations  of  such  company,  shaU  transmit 
tlM  Mune  with  impartiality  and  good  faith,  and  in  the  order  of  time  in 
which  they  are  received,  under  penalty,  in  case  of  failure  to  transmit,  or  if 
out  of  such  order,  of  one  hundred  dollars,  to  be  recovered  by 
whose  dispatch  is  neglected  or  postponed ;  Provided,  however, 
amngements  may  be  made  with  the  publishers  of  newspapers  for  the 
D  of  intelligence  of  general  and  public  interest,  out  of  its  order. 
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and  that  commnnicatione  for  and  from  officers  of  justioe  i 
dence  of  all  others.** 

The  letter  of  the  statute  requires  the  sender 
to  pay  or  tender  the  usual  charges,  according  I 
tions  of  the  company,  and  unless  this  is  done  n 
he  cannot  recover  the  statutory  penalty  for  fa 
ponement  in  the  transmission  of  his  message, 
tions  mentioned  are  those  which  the  company  i 
the  payment  of  dispatches  by  the  senders  there 
not  relate  to  regulations  which  may  be  made, 
sender  from  payment  unless  the  receiver  refuse 
delivery  of  the  message  to  him.     From  the  fa 
would  seem  that  the  appellee,  by  the  regulatioi 
I)any,  had  the  election  to  pay  in  advance  or  to  I 
for  payment  in  case  of  Jackson's  refusal, 
method  would  have  brought  his  case  within  th< 
entitled  him  to  the  penalty  for  the  api)ellant 
delay  in  the  transmission  of  his  message.    Bui 
the  company's  waiver  of  payment  in  advance, 
waived  the  statutory  penalty. 

The  law  is  familiar  that  penal  statutes  mm 
construed.  1  Bl.  Com.  88 ;  Smith  Com.  85< 
Stat.  Law,  279  ;  Sco.  &  Tel.,  section  432. 

In  Western    Union  Tel.  Co.  v.  AxteU^ 
it  was  held  that  the  averment  in  the  complai 
defendant  '^was  'engaged  in  the  business  of 
telegraphic  messages  for  hire,'  "  was  insufficien 
equivalent  to  an  averment  that  the  defendant  w 
in  telegmphing  for  the  public,"  as  required  bj 
It  was  snid  iu  that  case  :  "A  statute  so  highly 
be  construed  strictly.     The  party  claiming  ui 
bring  his  case  clearly  within  the  lett(»r  and  s\)U 
Keeping  in  mind  the  main  purpose  of  the  statu 
penal  nature,  and  the  rule  of  strict  constructio 
hold  that  the  words  *  engaged  in  the  business 
ting  telegraphic  messages  for  hire'  are  equi^ 
words  '  engaged  in  telegraphing  for  the  public 
A  court  cannot  create  a  penalty  by  constructic 
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avoid  it  by  construction,  unless  it  is  brought  within  the 
letter  and  necessary  meaning  of  the  act  creating  it." 

In  Sogers  ir.  Western  Unl4>n  Tel.  Co.,  78  Ind. 
169,  (41  Am.  R.  658,)  this  court  said:  "The  statute  is  a 
highly  penal  one,  and  we  cannot  extend  its  operation  by  a 
libend  construction.  See,  also,  Western  Lnion  2W. 
Co.  Y.  Ferguson,  57  Ind.  495,  in  which  it  was  said : 
"Under  the  provisions  of  the  statute,  *  *  *  which  pro- 
Tides  a  penalty  for  a  failure  to  transmit  a  telegraphic  mes- 
sage, it  is  not  every  telegraph  company  which  is  subjected 
to  such  penalty  for  such  failure,  but  it  is  the  telegraph  com- 
pany which  has  ^  a  line  of  wires  wholly  or  partly  in  this 
State/  and  which  is  '  engaged  in  telegraphing  for  the  pub- 
liC|'  that  is  made  amenable  to  the  penalty  prescribed  by  our 
statute  for  the  failure  to  transmit  a  message,  ^  on  payment  or 
tender  of  the  usual  charge.' " 

We  adhere  to  the  rule  of  construction  announced  in 
Western  Union  Tel.  Co.  \.  Hamilton,  60  Ind.  181 ; 
Western  Union  Tel.  Co.  r.  €rOugar,  84  Ind.  176,  and 
Wffstem  Union  Tel.  Co.  v.  Boberts,  87  Ind.  377,  that 
the  statute  must  have  such  a  reasonable  construction  as  will 
not  defeat  the  plain  intention  of  the  legislature.  In  each 
of  the  above  cases,  the  facts  brought  the  plaintiff's  cause  of 
action  plainly  within  the  letter  of  the  statute.  In  such  case, 
]iyi>ercritical  construction  is  not  to  be  resorted  to  for  the 
purpose  of  defeating  the  object  of  the  enactment.  But  where 
the  plaintiff's  case  is  not  plainly  brought  within  the  letter 
of  the  statute,  its  provisions  must  not  be  enlarged  by  con- 
struction so  as  to  embrace  such  case.  To  authorize  a  recov- 
ery in  a  case  like  the  present,  the  complaint  must  aver,  and 
the  evidence  must  show,  in  addition  to  other  necessary  facts, 
that  the  plaintiff  paid  or  tendered  the  company's  charges 
for  transmitting  the  message  at  the  time  of  sending  it. 

The  application  of  the  decision  in  this  case  is  intended  to 
he  limited  to  actions  to  recover  the  statutory  penalty. 

The  same  particularity  of  pleading  in  civil  actions  before 
justices  of  the  peace  is  not  required  as  in  the  higher  courts. 
Ordinarily  a  complaint  before  a  justice  will  be  sufficient  if 
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it  apprises  the  defendant  of  the  plamtiflTs  dem 
will  bar  another  action  for  the  same  canse.  I 
in  the  present  case,  the  complaint  shows  affim 
face  that  the  plaintiff  has  no  cause  of  action,  1 
not  apply,  and  the  complaint  will  be  held 
attacked  for  the  first  time  in  this  court  Tl 
complaint  stated  no  cause  of  action,  and  the  fi 
court  was  not  sustained  by  sufficient  evidence. 
Judgment  reversed  with  costs,  with  instru 
court  below  to  sustain  the  appellant's  motioi 
trial,  and  to  dismiss  the  appellee's  case  unles 
his  complaint  so  as  to  state  a  good  cause  of  ac 


Nora.— Thia  case  is  cited  inW.U.TeL  Co.  ▼•  Walker,]^ 


F.  V.  Daniel  v.  The  Western  Union  T 

Company. 

TexcLs  Supreme  Court,  April  29^  I884. 

(61  Tex.  462.) 

Delay  of  ciphbb  dispatch.-^  Daicaobs. 

Only  nominml  damages  can  be  awarded  for  failure  to  trani 
transmitting  a  cipher  telegram,  the  contents  of  which  wei 
to  the  operator. 

Appeal  by  plaintiff  from  judgment  award 
damages. 

WoodSj  Wilkins  and  Cunningham^  and  Cbe/ 
reU^  for  appellant. 

Stem/mon^  &  Fields  for  appellee. 
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WalkeRj  p.  J.  Com.  App. :  The  role  for  the  measure  of 
damages  applicable  to  common  carriers  for  the  transporta- 
tion of  goods,  and  to  telegraph  companies  in  the  trans- 
mission of  messages  in  a  general  form,  is  that  laid  down  in 
the  case  of  Siadlep  v.  Baxendale^  9  Exch.  341 ;  a  rale  quite 
generally  accepted  as  correct,  both  in  England  and  America, 
and  often  quoted  or  cited  in  text-books  with  approval.  1 
Sedg.  Meas.  of  Dam.,  230/1,  236/1,  237/1,  and  likewise  very 
generally  referred  to  and  adopted  in  the  judicial  opinions  of 
the  courts  of  last  resort.  The  rule  referred  to  is  quoted, 
with  the  reasoning  in  support  of  it,  from  the  opinion  deliv- 
ered by  Aldbrson,  B.,  in  the  case  of  Western  Unum 
TelegrapTi  Oo.  v.  Weitung^  sec.  801,  W.  &  W.  Cond.  Deci- 
sions. The  rule  itself  is  thus  stated  :  ^^  Where  two  parties 
have  made  a  contract  which  one  of  them  has  broken,  the 
damages  which  the  other  party  ought  to  receive  in  respect 
to  such  breach  of  contract,  should  be  such  as  may  be  fairly 
and  reasonably  considered  either  arising  naturally,  i.  e.^ 
according  to  the  usual  course  of  things,  from  such  breach  of 
contract  itself  j  or  such  as  may  reasonably  be  supposed  to 
have  been  in  the  contemplation  of  both  parties  at  the  time 
they  made  the  contract,  as  to  the  probable  result  of  the 
breach  of  it." 

In  the  case  of  BaZdwin  v.  7%e  U.  8.  Telegraph  Co.^  46  N. 
Y.  750,  Allen,  J.,  discussing  the  rule  of  law  applicable  to 
the  measure  of  damages  for  which  telegraph  companies  may 
be  liable,  said :  ''  Whenever  special  or  extraordinary  dam- 
ages, such  as  would  not  naturally  or  ordinarily  follow  from 
a  breach,  have  been  awarded  for  the  non-performance  of 
contracts,  whether  for  the  sale  or  carriage  of  goods,  or  for 
the  delivery  of  messages  by  telegraph,  it  has  been  for  the 
rBason  that  the  contracts  have  been  made  with  reference  to 
peooliar  circumstances  known  to  both,  and  the  particular 
loss  has  been  in  the  contemplation  of  both  at  the  time  of 
making  the  contract,  as  a  contingency  that  might  follow 
the  non -performance.  In  other  words,  the  damages  given 
by  way  of  indemnity  have  been  the  natural  and  necessary 
consequences  of  the  breach  of  contract,  in  the  minds  of  the 
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parties,  interpreting  the  contract  in  the  light  o: 
stances  under  which  it  was  made ;  and  when  a 
pose  is  intended  by  one  party,  but  is  not  i 
other,  such  si)ecial  purpose  will  not  be  taken 
in  the  assessment  of  damages  for  the  breach, 
in  such  csaes  will  be  limited  to  those  result 
obvious  purpose  of  the  contract.   Citing  Cory  v. 
Works,  3  L.  R.,  Q  B.,  181 ;  Leonard  v.  JUT. 
Co..  41  N.  Y.  644;  Messmore  v.  N.  T.  Shot  <ft 
N.  T.  422 ;  HadUy  v.  Baxendale,  9  Exch.  34 
Co.  V.  Oildersleevey  29  Md.  232 ;  Orijffin  v.  CoU 
493;  Landsherger  v.  Magnetic  Tel.  Co.j  32  Ba 

Sach  limitation  of  the  damages,  therefore,  i 
to  apply  with  conclusive  force  to  enigmatical 
grams,  the  meaning  of  which  is  a  sealed  m] 
operator.  In  support  further  of  this  proposil 
down  in  6  Wait's  Act.  &  Def.  19,  on  the  auth( 
are  there  cited,  that  *' where  the  import  of  j 
message  is  wholly  unknown  to  the  compan 
whom  the  same  is  delivered  for  transportation, 
assumed  that  he  had  in  view  any  pecuniar} 
natural  or  probable  result  of  a  failure  to  send  si 
and  iu  such  case,  upon  a  breach  of  the  contrac 
and  deliver,  the  sender  can  recover  only  nomii 
or  the  amount  paid  for  sending  the  messaj 
Catfdee  v.  Wesfem  Union  Tei.  Co.,  34 
17  Am.  Rep.  452;  Beaupre  \.  Pete,  et 
21  Minn.  155 ;  S.  C,  24  W.  R.  949;  45  L.  J.,  : 
1  L.  R.,  Comm.  Pleas  Div.  326  ;  17  Eng 
Saunders  v.   Stewart,  35  L.  T.  (N.  S.)  370. 

It  was  assigned  as  error  that  the  court  erred  : 
special  exceptions  to  plaintiff's  petition  as  \a 
damages.  The  ground  relied  on  in  the  petitioi 
for  such  damages  was,  that  though  the  defend 
quently  warned  of  the  incompetency  and  grot 
and  carelessness  of  the  operators  in  the  appell< 
in  sending  messages  contracted  to  be  sent  bjf 
continued  said  operators  in  its  employment.     1 
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the  date  of  the  messages  in  question  in  this  suit,  appellant 
and  others  had  repeatedly  called  the  attention  of  the 
appellee  to  the  great  losses  they  were  subjected  to  by  the 
bad  and  incorrect  services  of  the  appellee. 

Allegations  of  negligence  in  the  employment  and  selec- 
tion of  incompetent  operators,  thus  vagne  and  indefinite 
and  disconnected  with  allegations  of  facts  showing  acts  on 
their  part  of  a  negligent  character,  resulting  in  losses  to  the 
XMitrons  of  the  company,  or  of  losses  incurred  therefrom  by 
the  plaintiff  on  previous  occasions,  cannot,  we  think,  be 
deemed  sufficient  to  support  a  claim  for  exemplary  dam- 
ages. The  rule  on  this  subject  underwent  discussion  in  the 
case  of  Hays  v.  H.  &  O.  N.  R.  R.  Co.,  46  Tex.  279,  and  we 
are  of  opinion  that  the  plaintiff's  allegations  do  not  bring 
this  case  within  the  principles  which  are  there  laid  down, 
which  entitle  a  party  to  claim  exemplary  damages. 

We  conclude  that  the  judgment  ought  to  be  affirmed. 

Affi/rmed. 

Note.— See  Index,  titles ''  Cipher  Dispatoh,"  *<  Damagea." 
See  notes  to  Candee  v.  TF.  U,  Co,,  ante,  p.  99. 


BussxLL  v.  Western  Union  Telegraph  Gompant. 

Supreme  Court  of  Dakota,  May  IS,  1884* 

(8  Dakota,  815.) 

Dblat  m  TBAM8MI88ION.— Mental  distbbsb. 


▲  tale8n4;>h  company  incurs  no  liability  for  delay  in  transmitting  a 
angay  where  the  only  injury  complained  of  was  for  wounded  sensibilities 
and  mental  distress. 

AonON  for  damages.    The  facts  appear  in  the  opinion. 
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B.  8t.  Jvlien  Cox^  for  appellant. 
Woodrmff^  <ft  Bangs  J  for  respondent. 

Hudson,  J. :  This  action  was  brought  against  the  detest 
ant  as  a  common  carrier  of  messages  to  recover  damages  suf- 
fered by  the  plaintifE  by  the  neglect  of  the  defendant  to 
transmit  and  deliver  a  certain  message.  That  portion  of 
the  complaint  which  is  material  to  be  incorporated  here  ii 
as  follows : 

^'  in.  That  plaintiff  heretofore  had  a  sister  living  at  Him- 
ter,  in  Dakota,  aforesaid,  at  which  point,  on  the  fonrteendi 
day  of  June,  1882,  the  said  defendant  had  and  maintained 
an  office  for  the  reception  and  transmission  of  messages,  u 
aforesaid. 

''  IV.  That  on  the  day  and  year  aforesaid  the  defendant 
had  and  maintained  an  office  for  the  reception  and  deliver? 
of  messages,  as  aforesaid,  at  Grand  Forks,  aforesaid. 

^'Y.  That  on  the  day  and  year  aforesaid  the  defendant 
had  and  maintained  a  line  of  telegraphic  commnnieation 
between  the  places,  stations,  and  points  aforesaid. 

*'  VI.  That  on  the  said  fourteenth  day  of  Jnne  last,  afore- 
said, at  Hunter,  aforesaid,  for  a  valuable  consideration  paid 
to  said  defendant  by  one  Alexander  Bussell,  to  wit,  the  sum 

of dollars,  the  defendant  agreed  to  transmit  and  carry 

over  its  line  of  telegraph  from  Hunter,  aforesaid,  to  Grand 
Forks,  aforesaid,  forthwith,  the  following  message  sent  by 
Alexander  Russell,  directed  to  and  intrusted  to  be  sent,  for- 
warded, and  delivered  to  plaintiff  at  Grand  ForlLs,  afore- 
said, and  defendant  took  and  received  the  said  message  and 
promised  to  transmit  and  send  the  same,  and  deliver  the 
same  forthwith  to  this  plaintiff  at  Grand  Forks,  aforesaid, 
for  the  consideration  paid  as  aforesaid. 

''VII.  Said  message  was  in  the  following  words,  to  wit: 
'Hunter,  June  14,  1882.  To  William  D.  Russell:  Libby 
died  last  night ;  funeral  to-morrow.  Come.  Answer  quick. 
A.  Russell. 

"VIIL  That  the  said  company  defendant  did  not  fulfill 
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aaid  agreement,  by  them  made  and  entered  into  as  afore- 
said, to  transmit  and  dispatch  said  message,  or  deliver  it  as 
agreed  upon  to  this  plaintiff ;  but,  on  the  contrary,  although 
the  period  between  the  said  day  of  delivering  said  message 
or  dispatch  to  said  defendant  at  Hunter,  aforesaid,  and  the 
day  on  which  it  should  have  been  delivered  to  plaintiff,  to 
wit,  the  same  day,  to  wit,  June  14,  1882,  was  and  would 
have  been  a  reasonable  time  for  carrying,  transmitting,  send- 
ing, and  delivering  said  message  aforesaid ;  yet  said  tele- 
graph company  so  negligently,  willfully,  and  carelessly  mis- 
behaved and  conducted  said  business,  and  in  regard  to  the 
same  as  a  telegraph  company,  that  they  failed,  and  will- 
fully, carelessly,  and  negligently  withheld  the  transmission 
and  dispatching  said  message  to  plaintiff,  and  carelessly, 
willfully,  and  negligently  omitted  to  deliver  said  message 
so  sent,  or  intended  so  to  be.  to  this  plaintiff  ;  that  it  was 
not  delivered  to  or  received  by  this  plaintiff  until  the  nine- 
teenth day  of  June,  1882. 

^^IX.  That  by  means  thereof  this  plaintiff  has  been 
greatly  shocked,  injured,  and  outraged  in  his  feelings  and 
sensibilities,  and  suffered  great  mental  distress  and  anguish, 
to  his  damage  in  the  sum  of  $60,000.00. 

^^X.  Wherefore,  and  in  consideration  of  the  premises, 
plaintiff  demands  judgment  against  said  defendant  in  the 
sum  of  $60,000.00,  with  the  costs  in  such  behalf  laid,  paid 
out,  and  expended." 

To  which  the  defendant  demurred,  upon  the  ground  that 
the  complaint  did  not  state  facts  sufficient  to  constitute  a 
oaose  of  action.  The  court  sustained  the  demurrer,  and 
Judgment  was  entered  for  the  defendant,  from  which  judg- 
ment plaintiff  appeals  to  this  court. 

It  is  quite  difficult  to  see  from  this  complaint  upon  what 

principle  the  plaintiff  can  reasonably  claim  to  have  sus- 
tained damages  of  any  kind.  It  is  alleged  that  the  plain- 
tiff has  been  greatly  shocked,  injured,  and  outraged  in  his 
feelings  and  sensibilities,  and  suffered  great  mental  distress 
and  anguish,  to  his  damage  in  the  sum  of  $60,000.00,  and 
this  by  means  of  the  failure  of  the  defendant  to  deliver  the 
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said  message  within  a  reasonable  time.  We  a 
stand  how  the  failure  to  deliver  a  message  i 
could  cause  the  plaintiff  such  a  shock  to  his 
sensibilities,  when  it  does  not  appear  who  the  ] 
Libby  in  the  dispatch,  and  who  had  died,  wac 
there  were  any  family  ties  or  near  relationship 
person  and  the  plaintiff,  that  a  delay  in  the  re< 
an  announcement  should  cause  him  any  greater 
or  anguish  than  it  would  or  did  other  persons  s 
the  ordinary  sympathies  of  the  race.  It  may 
that  she  was.  the  sister  of  the  plaintiff  menti 
complaint ;  but  whether  she  was  or  not  is  lei 
conjecture.  There  is  nothing  in  this  complair 
how  any  damages,  even  of  the  character  claimec 
been  sustained  by  the  plaintiff. 

The  counsel  for  the  appellant  contends  that 
of  defendant  to  perform  its  duty  was  a  tort  foi 
ages,  such  as  are  claimed,  could  be  recovered ;  ] 
this  position  untenable.  The  complaint  allege 
and  a  violation  of  said  contract,  as  the  gist  of 
and  it  must  be  so  regarded,  and  cannot  be  con 
tort  by  any  rule  of  law  known  to  this  court, 
be  found  where  a  person  has  been  allowed  to  : 
ages  for  a  shock,  injury,  or  outrage  to  the 
sensibilities  arising  and  caused  by  the  breach  o 
except  it  is  a  marriage  contract.  Such  damafz 
enter  into  and  become  a  part  of  the  recovei 
plaintiff  has  sustained,  by  the  negligence  or  -^ 
another,  some  corporal  or  personal  injury ;  th 
be  recoverable  independently  and  alone,  and,  i 
at  all,  only  in  actions  of  tort.  Masters  v. 
Conn.  293 ;  Stewart  v.  Ripon,  38  Wis.  584.  T] 
the  law  without  any  statute  on  the  subject ;  bu 
steps  in  and  provides  for  a  case  of  this  kind,  a 
**  every  person  wbose  message  is  refused  or  po8 
trary  to  the  provisions  of  this  chapter,  is  entitl 
from  the  carrier  his  actual  damages,  and  fif 
addition  thereto."     Civil  Code,  sec.  1287.     It 
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that  the  intent  of  the  statute  was  to  fix  the  right  of  parties 
in  such  cases,  and  it  is  doubtless  exclusive  of  all  other 
modes  of  procedure.  In  this  case  the  complaint  might  be 
sustained  if  there  was  any  claim  for  actual  damages  that 
fhe  plaintifF  is  entitled  to  recover,  and,  under  this  statute,  if 
he  had  made  such  a  claim  he  could  recover  nominal  damages, 
although  no  actual  damages  were  proved,  and  the  $60.00 
additional— the  latter  being  exclusive  of  all  damages  not 
actual ;  but  as  no  damages  are  claimed,  except  something 
fhe  plaintiff  is  not  entitled  to,  the  complaint  does  not  state 
a  cause  of  action. 

There  being  no  error  in  the  judgment  of  the  District 
Court,  it  is  affirmed. 

All  the  judges  concurring. 


NOfiK.—  See  Index,  title  **  Damages." 


Thx    Wbstbbn  Union  Telegraph  Company  v.  Reed. 

Supreme  Court  of  Indiana,  June  7, 1S84 

(96  Ind.  195.) 

Indiana  Statutb.—  Error  in  TRANSMimNQ  telboram. 

TbiB  stRtntory  penalty  cannot  be  recovered  where  the  meeeage  was  trana- 

mittod  from  a  place  without  the  State. 
The  penary  aocmee  to  the  sender  only  of  the  meesage. 
A  ifwmk  oomplaint  held  not  sufficient  to  warrant  a  recovery  for  special 


AonoN  for  penalty  and  special  damages.      The  facts 
appear  in  the  opinion. 
Appeal  b7  the  defendant  belov^. 
Toi 41. 
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/.  E.  McDonald,  J.  M.  BuUer  and  A.  L. 
appellant. 

J.  8.  Scobepy  for  appellee. 

Hammond,  J. :  The  appellee  saed  the  appell 
plaint  of  two  paragraphs.  In  the  first  paragra] 
lee  sought  to  recover  the  statutory  penalty,  anc 
damages,  for  the  appellant's  failure  correctly  t 
telegram.  The  second  paragraph  was  to  recovc 
tory  penalty  for  failing  to  transmit  the  same  m 

The  appellant  answered  specially.  The  appel 
rer  to  the  answer  was  sustained ;  the  appellant 
the  ruling,  and,  declining  to  answer  further,  ju 
rendered  in  favor  of  the  appellee  for  $150.  Tj 
company  excepted  to  the  judgment  and  appc 
court. 

Errors  assigned  here  are,  that  neither  parag 
complaint  states  facts  sufficient  to  contstituK 
action,  and  that  the  court  erred  in  sustaining  t 
to  the  answer,  and  in  rendering  judgment  for  t 

The  dispatch  in  question,  as  is  averred  in  eac 
of  the  complaint,  was  sent  from  the  appellant's 
cago,  niinois,  by  Millmine,  Badman  &  Co.,  of 
the  appellee,  at  St.  Paul,  in  this  State. 

The  complaint  is  wholly  insufficient  to  recovc 
tory  penalty,  for  two  reasons ; 

1.  The  law  of  the  place  from  which  a  messag( 
erns  its  transmission.  Statutes  prescribing  ] 
conferring  rights  of  action,  are  limited  in  theii 
to  the  States  in  which  they  are  enacted.  A  tel 
pany  is  not  subject  to  the  penalty  prescribed  b] 
for  failure  to  transmit  a  dispatch,  sent  from  a  p 
to  a  place  within  this  State.  Camahan 
Union  Telegraph  Co.,  89  Ind.  526. 

2.  The  appellee  did  not  send  the  telegram  ;  i1 
him.    The  sender  alone  of  a  dispatch  can  maints 
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to  recover  the  statutory  penalty.  Section  4176,  R.  S.  1881. 
Wesiem  Union  Tel.  Co.  t.  JPendleton,  95  Ind.  12. 

The  want  of  care,  shown  in  drawing  the  first  paragraph 
of  the  complaint  with  respect  to  the  claim  for  special  dam- 
ages, was  owing  to  the  fact,  no  doubt,  that  the  appellee's 
reliance  for  a  recovery  was  based  principally  upon  the  penal 
provisions  of  the  statute.  The  averments  to  support  the 
demand  for  special  damages  are  substantially  as  follows : 
The  appellee  was  a  general  dealer  in  buying,  selling  and 
trading  in  grain  of  all  kinds  'at  Saint  Paul,  this  State.  He 
had  in  an  elevator  in  Chicago  10,000  bushels  of  oats  for  sale, 
in  the  care  of  Millmine,  Badman  &  Co.,  grain  merchants, 
doing  business  in  that  city.  On  August  12th,  1882,  said 
merchants  sent  from  the  appellant's  office,  in  Chicago,  to 
the  appellee  at  Saint^  Paul,  a  message  informing  him  that 
they  had  sold  his  oats  at  thirty -five  and  three'/ourths  cents 
per  bushel. 

The  message  was  changed  in  transmission  by  the  appel- 
lant's negligence,  so  as  to  inform  the  appellee  that  the  sale 
was  for  thirty-five  and  one-fourth  cents  per  bushel.  The 
appellee  did  not,  as  is  alleged,  countermand  the  sale,  as 
lie  would  have  done  had  the  message  been  correctly  sent 
and  delivered  by  the  appellant,  but  permitted  it  to  stand, 
thereby  claiming  to  lose  one-half  cent  on  each  bushel  of 
oatB)  making  his  whole  loss  $50.  If  presumptions  were  to 
be  indulged  outside  of  the  record,  it  might  be  supposed 
thatthere  was  a  mistake  either  in  the  complaint  itself  or  in 
the  copy  of  it  in  the  record,  and  that  what  the  appellee  did 
say,  or  intended  to  say,  in  his  complaint,  was  that  the  dis- 
patch, as  sent  by  the  Chicago  merchants,  announced  the  sale 
of  the  oats  at  thirty-five  and  one-fourth  cents  per  bushel, 
bat  that,  as  received  by  the  appellee,  it  informed  him  that 
the  sale  was  made  at  thirty-five  and  three-fourths  cents  per 
bosheL  In  such  case  it  can  be  seen  how  the  loss  com- 
plained of  might  have  occurred.  But  we  are  bound  by  the 
complaint,  as  it  comes  to  us  in  the  record,  and,  as  thus  pre- 
sented, it  is  apparent  that  it  makes  no  case  for  special 
damages  apon  the  ground  stated.     It  appears  from  the 
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averments  of  the  complaint  that  the  charg 
mitting  the  message  were  paid  by  the  partic 
The  appellee's  complaint,  therefore,  is  not  j 
recover  for  such  charges. 

No  brief  has  been  furnished  us  by  con 
appellee. 

It  is  due  to  the  learned  judge  who  presidec 
below  to  say  that  the  record  fails  to  show  that 
was  called  to  the  defects  in  the  complaint, 
such  case  the  trial  judge  may  presume  that 
counsel  was  sufficiently  careful  of  his  client' 
draft  a  good  complaint,  yet,  under  the  statute 
for  want  of  sufficient  facts  may  be  made  to  1 
for  the  first  time  in  this  court,  and  where,  as  i 
case,  the  objection  is  well  taken,   we  are 
reverse  the  judgment. 

Reversed  at  appellee's  costs,  with  instru< 
court  below  to  dismiss  the  case  unless  the 
amended  so  as  to  state  a  good  cause  of  action. 

On  Petition  for  a  Rehearinc 

Elliott,  C.  J.:  In  the  brief  of  the  appellee 
tion  for  a  rehearing,  it  is  argued  that  the  com 
for  special  damages,  and  it  is  tacitly  conceded 
not  sufficient  to  entitle  the  appellee  to  recover 
penalty.  We  think  it  is  clearly  demonsi 
opinion  heretofore  filed  that  the  complaint  6 
special  damages  were  sustained,  and,  if  this  1 
is,  of  course,  no  right  of  action. 

It  is  plain  that  the  theory  of  the  complaint 
appellee  was  entitled  to  the  statutory  penalty, 
dent  from  its  whole  scope  and  tenor  that 
intended  to  present  a  cause  of  action  upon  tha 
no  other.  The  object  of  pleading  is  to  present 
and  definite  form,  questions  of  fact  for  trial,  a 
cannot  be  accomplished  unless  pai*ties  are 
state  positively  the  facts  upon  which  they 
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accordance  with  a  distinct,  definite  and  controlling  theory. 
If  ambignons  pleadings  are  tolerated,  no  issue  can  be  framed 
which  will  present  in  an  intelligible  form  questions  for  trial, 
and  perplexity  and  confusion  will  necessarily  result.  It  is 
no  great  hardship  to  require  obedience  to  rules  of  pleading 
and  logic,  and  not  to  do  so  will  result  in  the  evil  of  leaving 
disputants  without  a  direct  issue,  and  the  courts  without 
the  means  of  determining  the  competency  or  relevancy  of 
evidence.  In  order  to  bring  the  parties  to  an  issue,  it  is 
necessary  to  require  them  to  make  their  pleadings  conform 
to  some  definite  theory,  and  to  be  sufficient  upon  that  theory. 
The  theory  is  to  be  determined  from  the  general  scope 
and  averments  of  the  pleading,  and  not  from  isolated  or 
detached  averments.  Our  cases  have  steadily  maintained 
the  rule  that  a  pleading  must  proceed  on  a  definite  theory, 
most  be  good  on  that  theory,  and  must  be  judged  by  its 
general  tenor  and  scope.  Western  Union  TeL  Co.  t. 
Toung,  93  Ind.  118 ;  Mescall  v.  TuZly,  91  Ind.  96 ;  Plat- 
ter V.  aty  of  Seymour^  86  Ind.  323 ;  Johnston  v.  OriesU  85 
Ind.  603 ;  Jackson  School  7J>.  v.  Farlom^  76  Ind.  118 ;  Neid- 
fer  V.  Chastain,  71  Ind.  363 ;  S.  C,  36  Am.  R,  198 ;  Kim- 
ble  V.  Christie,  65  Ind.  140. 

A  oomplaint  for  the  recovery  of  a  penalty  must  be  good 
for  that  purpose,  and  not  for  some  other,  since  to  rule  other- 
wise would  put  it  in  a  plaintifPs  power  to  make  an  elastic 
pleading,  changeable  to  meet  the  exigencies  of  his  case.  Of 
course,  causes  of  action  may  be  stated  in  different  para- 
graphs, but  in  such  cases  each  paragraph  must  be  complete 
in  itself.  The  cause  of  action  under  discussion  is  set  forth 
in  a  single  paragraph,  and  was  framed  on  a  single  theory, 
and  it  cannot  be  controlled  by  the  isolated  averment  which 
it  is  now  claimed  makes  it  good  on  another  and  distinct 
theory. 

The  appellee  did  not  file  a  brief  until  after  the  cause  had 
been  decided,  and  the  long  established  rule  would  have 
warranted  us  in  disregarding  the  points  made  on  the  peti- 
tion, but,  under  the  peculiar  circumstances  of  the  case,  we 
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have  deemed  it  proper  to  except  it  from  the  op 
rule. 

Petition 


KOTB.— ThiB oaae  la  cited  in  W.  U.  TeL  Co.  Y.8eird€,p 
See  iHDiz,  titles  "  Beceiyer  or  Addreseee/'  "  Indiana  St: 


The  Mbtbopolitan  Telephone  and  Teli 
PANY  v.  The  Colwell  Lead  Compa 

jY.  F.  CSty  Superior  Court,  Chambers,  Aug,  1$, 

(60  N.  Y.  Superior,  489.) 

Street  use. 

The  maintenance  of  poles  and  wires  for  telephone  lines  is 
streets  of  the  city  of  New  York  (of  which  the  city  has  t 
uses  only),  which,  as  against  the  rights  of  abutting  ow 
ture  has  power  to  authorize. 

Motion  for  an  injunction  restraining  defend 
ting  owner,  from  interfering  with  plaintifTs  tel 
in  Thirty-ninth  street,  New  York  city. 

B.  N.  Harrison  and  ff.  O.  AtwatcTj  for  the 

L.  E.  Chittenden,  opposed. 

Ingraham,  J. :  In  the  limited  time  at  n 
shall  only  attempt  to  state  the  conclusions  to  v 
arrived,  after  a  careful  and  somewhat  extend 
tion  of  the  principles  involved,  and  the  authori* 
my  attention  has  been  called. 
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The  act  of  1813,  ander  which  the  street  in  question  was 
taken  for  a  public  street,  provides  that  apon  the  confirma- 
tion of  the  report  of  the  commissioners  appointed  under 
said  act  by  the  Supreme  Court,  '^The  said  mayor,  alder- 
men and  commonalty  of  the  city  of  New  York  shall  become 
and  be  seized  in  fee  of  the  said  lands,  &c.,  in  the  report 
mentioned,  that  shall  or  may  be  required  for  the  purpose  of 
opening  the  said  street,  &c.,  in  trust,  nevertheless,  that  the 
same  be  appropriated  and  kept  open  for  or  as  part  of  a 
public  street,  &c.,  forever,  in  like  manner  as  the  public 
streets  in  said  city  are  and  of  right  ought  to  be." 

The  fee  thus  vested  in  the  city  was  in  trust  for  a  specified 
purpose,  limited  by  the  purpose  for  which  the  property 
was  taken,  and  the  trust  upon  which  it  was  held ;  and  the 
use  to  which  the  property  could  be  put  by  the  city  must  be 
limited  by  said  trust,  viz.,  to  be  appropriated  and  kept 
open  as  a  public  street.  In  People  v.  Kerty  27  N.  Y.  188, 
and  the  cases  that  have  followed  that  case,  it  was  held  that 
a  street  railroad  authorized  by  the  legislature  to  be  built  in 
a  street,  was  valid  as  a  proper  regulation  as  a  street  use. 
In  the  case  of  Mahady  v.  BuBhwick  H.  R.  Co.y  91  N.  Y. 
14B,  the  court  upheld  those  cases  as  deciding  that  such  a 
horse  railroad  was  a  structure  consistent  with  the  rights  of 
fhe  abutting  owners  in  the  streets,  and  these  cases  can  now 
only  be  considered  as  authority  for  holding  that  such  a 
nilxoad  is  a  street  use,  and  a  use  which  it  is  within  the 
power  of  the  legislature  to  control.  The  power  of  the  legis- 
lature over  the  street  is,  however,  not  unlimited ;  it  is  to 
govern  and  regulate  such  use  or  interest  in  the  land  as 
vested  in  the  corporation  under  the  provision  of  the  law  for 
the  taking  of  the  property.  The  city  took  the  property  in 
trust  to  appropriate  it  as  a  public  street,  and  so  far  as  it 
held  it  for  a  public  street  it  was  subject  to  the  control  of  the 
legislature. 

That  the  power  of  the  legislature  over  the  streets  is  limited, 
and  that  the  legislature  had  no  authority  to  authorize  a 
structure  in  a  street  that  is  inconsistent  with  such  street 
use,  was  held  in  the  Story  cdse,  90  N.  Y.  122,  and  in  dis- 
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cussing  the  question  in  that  case.  Judge  Dani 
page  166:  ^^  Within  this  principle,  its  [the 
face  might  be  broken  up  for  the  insertion  of 
pipes,  or  sewers,  or  occupied  by  rails,  imbeddc 
surface  railroad,  but  its  limit  would  be  found 
like  uses."  It  appears,  therefore,  that  the  ] 
legislature  is  limited  to  a  regulation  of  the  i 
the  property  is  held  by  the  city  in  trust.  As 
FORTH  says  in  the  Story  cdse^  svjpra^  p.  167 : 
tainly  well  settled  that  when  a  grant  is  n 
created  for  a  specific  and  defined  purpose,  tl 
the  grant  or  trust  cannot  be  used  for  anothe 
purpose  without  the  consent  of  the  parties  fi 
was  derived,  or  for  whose  benefit  it  was  create< 

Under  this  statute  the  city  takes  the  fee  \\ 
appropriated  for  a  public  street.    That  is  ^^a 
defined  purpose."    The  property  is  paid  for 
ting  owners ;  neither  the  city  nor  the  State  pa; 
awarded  for  the  taking  of  the  property,  but  1 
the  land  on  the  street  pay  for  whatever  propc 
The  statute  provides  that  such  payment  sha 
tioned  among  such  abutting  owners,  as  they  i. 
fited  by  the  appropriation  of  such  property 
street ;  and  that  such  abutting  owners  have  a 
the  streets  is  recognized  in  the  Story  case^ 
Mahddy  v.  BushwicJc  Railroad  Company ^  su% 
therefore,  that  the  powers  of  the  legislature  to 
streets  are  confined  to  the  uses  for  which  they 
viz.,  to  be  appropriated  and  kept  open  as  pu 
The  plaintiff  owns  and  operates  a  telephone  lii 
ninth  street,  and  uses  poles  to  conduct  the  w 
such  business,  and  I  am  clearly  of  the  opinion 
use  of  the  streets  is  not  a  street  use,  and  do 
within  the  terms  of  the  trust  upon  which  the  ci 
fee  of  the  streets,  and  that  so  far  as  the  righ 
ting  owners  are  involved,  the  legislature  had  i 
authorize  plaintiffs  to  use  the  streets  for  such  a 

Plaintiffs  cite  the  case  of  Feople  v.  Mi 
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Telephone  and  Telegraph  Company,  31  Hun,  696, 
bat  in  that  case  the  people  were  objecting  to  the  use  of  the 
streets  by  plaintiffs,  and  plaintiffs  had  the  consent  of  the 
people  for  such  use.  As  was  said  in  the  Story  case^  (page 
100),  in  speaking  of  the  authority  given  by  the  legislature, 
^^  So  far  the  public  is  concerned  it  may  stand ;  not  so  far  as 
to  the  individual." 

I  do  not  consider  it  necessary  to  express  an  opinion  as  to 
the  validity  of  the  license  given  by  the  city  to  the  defend- 
ants. Defendants  do  not  ask  the  interposition  of  the  court. 
Plaintiffs  do ;  and  before  the  court  should  interfere  they 
most  show  that  they  have  a  vested  right,  which  may  be 
greatly  affected  by  the  act  sought  to  be  restrained.  (My 
of  New  York  v.  Mopes,  6  Johns.  Ch.  46. 

It  might  be  claimed  with  much  force,  that,  as  according 
to  the  well  settled  rule  that  a  trustee  takes  no  greater  title 
in  the  property  conveyed  to  him  than  is  necessary  to  carry 
out  the  terms  of  his  trust,  the  city  of  New  York  took  under 
the  act  in  question  only  such  a  fee  as  would  be  necessary  to 
appropriate  and  keep  open  the  street  as  a  public  street,  and 
that  it  not  appearing  that  the  portion  of  the  street  below 
the  surface  sought  to  be  used  by  defendants  was  necessary 
to  such  use,  the  fee  of  such  portion  of  the  street  did  not 
jmss  to  the  city  as  such  trustees,  by  reason  of  the  proceed- 
ings nnder  which  the  city  acquired  title  to  Thirty-ninth 
street ;  and  consequently  defendants  were  never  divested  of 
the  right  to  use  the  part  of  the  street  in  question  so  long  as 
such  use  did  not  interfere  with  the  use  of  the  street  as  a 
public  street. 

It  is  also  claimed  that  as  defendants  had  acquiesced  in 
the  use  of  the  street  by  the  plaintiffs,  they  should  be  now 
enjoined  from  interfering  with  such  use.  But,  as  before 
said,  plaintiffs,  and  not  defendants,  ask  for  an  injunction, 
and  while  under  sach  circumstances  a  court  of  equity  might 
rafuse  an  application  of  the  defendants  to  restrain  plaint- 
iflb  from  maintaining  the  poles,  it  does  not  relieve  the 
plaintiflb  from  the  necessity  of  showing  that  some  right 
that  belongs  to  them  is  about  to  be  invaded. 
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There  axe  several  other  questions  that  were 
this  case  which  I  have  examined,  but  on  the 
am  of  the  opinion  that  plaintiffs  have  failed  to 
case  which  woald  justify  me  in  granting  th 
prayed  for,  and  the  motion  must  be  denied  an 
rary  injunction  dissolved. 


See  iHDix,  title  "Poto  and  Wires  in  Streets:  Bigh 
Ownflr.** 
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Georgia  Supreme  Court,  September,  I884. 

(78  Qa.  286.) 
CiPHiB  MBSSAGB.— Delay  ts  traitsmission.— Da 

A  telegraph  company  ia  liable  for  unreasonable  delay  in 
cipher  teleg^rams,  though  unadvised  of  their  importanci 
Bonable  time  for  delivery  is  a  question  for  the  jury.    Meai 
stated. 

Appeal  by  defendant  below. 

Charlton  &  MacJcaZl^  for  plaintiff  in  error. 

Oarrard  &  Meldrim^  for  defendant. 

Jackson,  Chief  Justice :  This  is  an  action  I 
ship  broker  in  Savannah  against  the  Western 
graph  Company  for  unreasonable  delay  in  t 
cablegram,  whereby  the  broker  was  damaged  tl 
commissions  from  a  contractor  to  take  his  sh 
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given  the  broker  having  expired  and  his  customer  having 
taken  another  ship  by  reason  of  the  delay  of  the  company 
in  delivering  the  cablegram.  No  question  is  made  on  any 
error  in  the  transmission  to  Savannah  or  delay  in  reaching 
that  city  ;  but  delay  in  the  failure  to  deliver  to  the  broker, 
after  it  reached  Savannah,  is  the  ground  for  recovery  and 
the  issue  in  the  case. 

The  jury  found  for  the  broker  the  commissions  he  lost  by 
non>delivery  of  the  dispatch  in  time,  and  a  motion  for  a 
new  trial  denied  below  makes  the  questions  for  review  here. 

3.  The  next  point  insisted  upon  is  that  there  can  be  no 
recovery  on  a  cipher  telegram,  except  nominal  damages, 
unless  the  company  be  advised  of  its  value,  and  the  counsel 
has  pressed  this  point  vnth  power,  and  cited  many  authori- 
ties from  England  and  our  own  State  courts  bearing 
thereon. 

In  the  view  we  take  of  the  question,  it  becomes  unneces- 
sary to  examine  closely  these  numerous  cases,  which  are 
somewhat  variant  in  shades  of  opinion  and  diverse  in  con- 
dnsions  reached,  because  we  think  that  the  case  of  the 
Wegiem  Union  Telegraph  Co.  t.  Blanchard,  WU^ 
Uams  A  Co.,  68  Ga.  299,  gives  the  views  of  this  court  on 
the  x)oint  so  fully  in  principle  as  to  settle  it  in  this  State. 
There  a  telegram  was  in  these  words :  ''Cover  two  hundred 
September  and  one  hundred  August."  One  defense  being 
that  the  telegram  was  in  cipher,  evidence  was  admitted  to 
decipher  or  explain  it,  and  not  nominal,  but  the  real  dam- 
ages, naturally  flowing  from  the  company's  failure  in  duty, 
were  recoverable.  True,  those  words  are  not  pure  cipher, 
but  they  are  wholly  unintelligible,  every  whit  as  much  so 
as  the  words  here;  yet  this  court  held  that  there  was 
enough  in  them  to  show  that  the  message  was  commer- 
cial and  of  value.  Cablegrams  had  crossed  the  ocean  for 
days  by  the  brpker  in  the  case  at  bar ;  he  was  neighbor  to 
the  agents  at  Savannah,  bis  office  within  five  minutes'  walk 
of  theirs,  the  fact  that  this  was  a  communication  between  a 
ship  broker  and  a  company  in  Liverpool,  and  couched  iu 
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language  so  singular  and  anintelligible  to  t 
reader,  all  taken  together,  make  a  case  as  str< 
cited  &om  68  GFa.  to  put  the  company  on  noti< 
was  important  commercial  business,  and  require 
and  ordinary  dispatch. 

Besides,  whether  valuable  or  not,  it  is  the 
deliver  the  message  in  a  reasonable  time,  and  t 
the  City  Court,  at  once  learned  and  cautious, 
jury  only  to  that  effect,  and  put  the  issue  of  de 
reasonable  time,  fairly  and  clearly  before  that  be 
the  duties  of  the  telegraph  company  are  simila 
ordinary  common  carriers,  and  so  much  so  as 
proper  to  call  them,  and  in  many  respects  tn 
qiLCbsi  common  carriers,  yet  as  their  charges  a 
number  of  words,  and  not  on  weight,  as  carrien 
freight,  or  on  value,  as  express  companies,  the 
bility  should  not  be  the  same,  as  respects  notice 
of  the  value  of  the  dispatch.  That  word  '*  disp 
very  core  of  the  body  of  such  a  company,  w] 
called  carrier  or  bailee,  or  any  other  name.  1 
messages  by  them,  and  not  by  the  slower  m; 
they  are  in  need  of  haste.  Business,  or  famil 
sickness  or  death,  make  dispatch  in  this  mod( 
ance  the  very  consideration  on  which  they  use 
they  pay  higher  rates  for  it,  for  which  the  p 
granted  to  them  by  the  public,  and  surely  the 
sent,  when  received,  must  be  delivered  with  rej 
patch  in  all  cases,  and  if  not,  the  damages  susts 
ure  must  be  paid.  The  thing  they  undertake  f 
carry  must  be  carried  to  the  place  of  destinati< 
is  to  the  office  or  house  where  due,  for  nobodj 
required  to  go  to  their  office  for  answer,  but  it : 
to  send  it  to  him. 

Besides,  if  a  cipher  or  unintelligible  coi 
might  be  rejected  by  them,  or  put  on  terms  by 
tract,  and  if  in  this  sense  they  may  not  be  com 
oE  everything,  yet  when  they  undertake  to  < 
receive  message  and  money  in  consideration  o 
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deliver  the  other,  ought  it  not  to  be  done  ?  Of  course  it 
ought.  When?  Of  course  within  a  reasonable  time. 
Where  ?  Just  where  the  man  who  pays  for  the  delivery- 
expects  to  get  it  and  where  they  agreed  to  deliver  it,  and 
showed  in  this  case  that  they  did  so  agree  by  delivering  it 
at  the  broker's  office,  though  too  late. 

3.  It  is  insisted  that  the  verdict  is  wrong  on  the  question 
of  a  reasonable  time.  The  telegram  or  cablegram  was 
received  by  the  company  at  10.24  A.  M.,  and  delivered  at 
11.66  A.  M.,  one  hour  and  thirty-two  minutes  after  its 
reception.  Five  minutes'  walk  could  have  delivered  it.  If 
delivered  at  11.10  A.  M.,  it  would  have  been  in  time  to  save 
plaintiff's  contract.  Was  the  time  unreasonable?  The 
court  left  it  to  the  jury  on  a  fair  charge  ;  they  held  that  it 
was ;  there  was  confusion  in  the  testimony  about  the  mes- 
senger boy ;  there  was  evidence  enough  to  authorize  the 
finding ;  it  satisfied  the  presiding  judge ;  we  should  violate 
our  rule  if  we  interfered  on  this  point. 

4.  The  damages  are  said  to  be  too  remote  and  specula- 
tive. Not  so.  They  were  precisely  what  the  plaintiff 
would  have  made  by  his  contract  with  Nisbet,  if  the  cable- 
gram had  reached  him  at  11.10  A.  M.  That  was  a  reason- 
able time  within  which  it  should  have  reached  him ;  the 
jury  and  the  judge  say  so  ;  it  strikes  us  the  same  way  ;  at 
all  events,  we  cannot,  without  departing  from  well  settled 
rules  of  practice  in  this  court,  interfere  with  their  decision, 
unless  the  case  showed  an  abuse  of  discretion  and  violation 
of  justice,  which  we  do  not  see  here.  Hence  the  verdict 
must  stand,  and  the  judgment  be  affirmed. 

Judgment  affirmed. 

Man.— See  note  to  Candu  v.  W.  U.  TO.  Co.,  ante,  p.  W. 
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S^prtme  Ccurt  of  Georgia,  SepUmber,  lS8i 

(7tGa.588.) 
Ebbob  in  tbancdossion.— What  will  sxoue 

If  a  tekgn^h  oompany  undertake  to  transmit  a  message,  t 
to  transmit  it  correctly;  failure  to  transmit  can  be  excns* 
storms  or  other  atmospheric  influences;  failure  to  traz 
only  bj  some  intervening  cause,  rendering  it  impossible  tc 
the  message  as  received  was  the  same  as  the  one  sent. 

Bighy  &  Dorsey^  Foster  &  Lamar ^  for  plaim 
C.  H.  Cohen^  for  defendant. 

Blanbford,  Justice  :  Defendant  in  error  1 
action  against  plaintiff  in  error  to  recover  d 
having  changed  a  certain  message  sent  by  def enc 
to  his  correspondent  in  New  York.  The  messa 
the  agent  to  sell  certain  stock  for  sixty-six : 
received,  it  read  fifty-six.  The  plaintiff  below 
diet.  Defendant  moved  for  a  new  trial,  which  \ 
and  this  refusal  is  assigned  as  error. 

If  a  telegraph  company  receives  a  message 
mission  over  its  lines,  and  it  does  transmit  the 
it  must  be  transmitted  correctly  at  all  events.  ] 
cannot  be  transmitted  by  reason  of  storms  or  ot 
pheric  influences,  the  company  vnll  be  excm 
non-transmission  of  the  message ;  but  if  the  i 
transmitted,  and  there  should  be  such  change  o: 
in  the  same  as  to  cause  the  sender  damage,  tli 
would  be  liable  for  such  damage.  Nothing  wo 
the  company  for  such  neglect  but  some  intervei 
such  as  a  sudden  storm,  whereby  the  companj 
unable  to  ascertain  whether  the  message,  as  rec 
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the  same  as  that  sent.  Telegraph  companies  generally,  and 
in  all  instances  except  a  sadden  interference  and  natnral 
disturbance,  have  the  means  at  hand  to  know  and  ascertain 
whether  a  message  sent  has  been  altered  or  changed  in  its 
traLsmission,  and  they  must,  at  their  peril,  see  to  it  that  all 
messages  are  sent  and  delivered  without  alteration  or 
change.  The  evidence  in  this  case  is  so  strong  and  satis- 
factory as  to  demand  the  verdict  rendered  by  the  jury. 
And  although  there  are  errors  committed  by  the  court  in 
its  charges  and  refusals  to  charge  the  jury,  yet,  under  the 
decisive  character  of  the  evidence,  such  errors  could  not 
hurt  plaintiff  in  error,  as  the  verdict  is  right,  no  matter 
what  the  court  may  have  charged. 

Judgmeni  affirmed. 

Nan.—- See  Ihdsz,  titles  '*  Datj  to  Customers/'  *<  Atmospheric  Cause." 
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Company. 

&uprem€  Judicial  Ckmri  qf  Mcusachusetts,  Sept.  S,  IS84, 

(m  IflasB.  468.) 

DBLAT  of  TKJMRAM.— LoanNQ  UABnJTY.— Umbxpbatbd  hbssaqbb. 

A  ilipnliition  in  the  printed  form  provided  by  a  telegraph  company  for 
prwcnHng  telegrams  for  transmission,  which  limits  the  liability  of  the 
company  for  delay,  Sec.,  of  unrepeated  meesagee,  held  valid  and  effectiTe 
even  though  the  message  was  not  in  fact  written  on  the  blank  containing 
tiie  rtipnlation ;  it  appearing  that  the  sender  tthe  knew  contents  of  the 
printed  fotOL 

AcnoN  in  tort  for  damages  caused  by  delay  of  a  tele- 
gram.   The  sender  was  an  attomey-at-law,  employed  by 
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the  plaintiff  to  try  an  action  at  Salem,  the  plaintiff  liTiig 
at  Haverhill ;  and  the  message  was  sent  to  give  notice  tint 
the  action  would  be  called  the  following  day. 

The  message  was  not  written  on  the  defendant's  piintel 
blank,  but  the  attorney  who  sent  it  knew  the  role  of  Ab 
company  as  to  nnrepeated  messages  as  set  forth  in  Ab 
blank. 

By  the  negligence  of  the  defendant's  messenger  boy 
(which  the  auditor  before  whom  the  case  was  tried  f onnd  to 
be  gross  negligence)  the  message  was  not  delivered  in  time 
for  the  plaintiff  to  attend  the  trial ;  hence  he  suffered  km 

Further  facts  appear  in  the  opinion. 

Appeal  by  the  plaintiff. 

H.  N  MerriU  &  J.  0.  WardweU^  for  the  plaintiff. 
O.  S,  Hale  &  C.  F.  WalcoU,  for  the  defendant. 

MoBTON,  C.  J. :  The  evidence  was  sufficient  to  justify  the 
auditor  and  the  presiding  justice  of  the  Superior  Court  in 
finding  that  the  contract  with  the  defendant,  made  by  the 
plaintiff  through  his  agent  Moulton,  was  subject  to  the  con- 
ditions and  stipalations  contained  in  the  form  issued  by  the 
defendant.    One  of  these  stipulations  is  as  follows : 

*'  It  is  agreed  between  the  sender  of  the  following  message  and  this  com- 
pany, that  Baid  compan j  ehall  not  be  liable  for  mistakes  or  delays  in  U10 
transmission  or  delivery,  or  for  non-delivery,  of  any  unrepealed  messase, 
whether  happening  by  negligence  of  its  servants  or  otherwise,  beyond  tbe 
amount  received  for  sending  the  same.'* 

It  has  been  held  in  this  Commonwealth,  that  a  regulation 
or  stipulation  of  this  character  is  reasonable  and  binding 
upon  the  parties  to  it.  OrinneU  v.  Western  UnUm 
Telegraph  Company,  113  Mass.  299,  and  cases  cited.  In 
the  case  at  bar,  the  plaintiff  did  not  repeat  his  message,  and 
it  follows  that,  under  the  contract  which  he  made,  he  can 
recovers  only  twenty-five  cents,  the  cost  of  the  message. 

The  plaintiff  contends  that,  as  the  auditor  has  found  that 
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defendant  by  its  agents  was  gnilty  of  gross  negligence 
not  delivering  the  message  seasonably,  this  stipulation 
not  exempt  the  defendant  from  liability  for  the  dam- 
actually  sustained. 
The  only  negligence  shown  in  this  case  was  an  unex- 
Iplained  dela}^  in  delivering  the  message  on  the  part  of  the 
messenger-boy,  to  whom  it  was,  after  its  receipt,  entrusted 
for  delivery.  It  may  be  that  the  company  might  be  guilty 
of  some  fraudulent  or  gross  negligence  in  transmitting  or 
delivering  a  message,  so  that  it  would  not  be  protected  by 
its  regulation  from  liability  for  the  actual  damages,  though 
in  excess  of  the  sum  stipulated.  But  the  negligence  of  the 
messenger  boys  in  delivering  messages  was  plainly  contem- 
plated by  the  parties  when  they  entered  into  the  stipulation  y 
and  there  are  no  principles  of  public  policy  which  should 
prevent  the  company  from  stipulating  that  it  will  not  be 
responsible  for  such  negligence  beyond  a  fixed  amount^ 
unless  it  receives  a  reasonable  compensation  for  assuming 
further  responsibility. 

Without  discussing  the  question  as  to  what  is  the  diflfer- 
ence,  if  any,  between  ordinary  and  gross  negligence,  we  are 
of  opinion  that  the  only  negligence  proved  m  this  case  was 
such  negligence  as  the  parties  intended  to  include  in  their 
stipulation ;  and  that  such  stipulation,  as  applied  to  such 
negiligence,  is  reasonable  and  valid.  It  follows  that  the 
Superior  Court  rightly  ruled  and  found  that  the  plaintiff 
was  entitled  to  recover  only  twenty-five  cents. 

Exceptions  overruled. 


Nan.— See  nole  to  Bedpath  v.  W.  U.  Cb.,  ante,  p.  40. 

Vol.  1—42. 
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PATRIOK. 
Supreme  Court  of  Indiana,  S^pL  fK>,  i 

(97  Ind.  42.) 

Indiana  statutb.— Tocb  not  ubent] 

Under  a  complaint  alleging  the  pieaentation  in  liarol 
transmiaeion,  held  no  error  in  reoeiTing  proof  that 
aented  in  January  of  the  same  year. 

Facts  stated  in  opinion. 
J.  A.  Stein^  for  appellant. 
If*.  B,  Everett^  for  appellee. 

Bicknell,  C.  C.  :  This  was  an  action  b] 
against  the  appellant  to  recover  the  statnt 
$100  for  failing  to  transmit  promptly  a  cer 
and  also  $7.50  for  special  damages  sustained  fc 

The  complaint  averred  the  receipt  of  the  m 
ton,  Tippecanoe  county,  by  the  defendant's  i 
10  o'clock  A.  M.,  to  be  sent  to  Mrs.  Dr.  Pie 
witiiin  a  mile  from  the  defendant's  oflBice  in  J 
eight  miles  from  Dayton,  and  that  said  de: 
gently  failed  to  send  said  message  until  four 
afternoon  of  the  same  day  ;  that  Mrs.  Pierce 
cian,  who  had  been  attending  the  sick  wife  o 
and  that  the  mesjsuge  notified  said  physician  t 
iff's  wife  was  dead,  in  order  that  no  more  vii 
made  ;  that,  in  consequence  of  the  failure  to 
sage  promptly,  it  did  not  reach  Mrs.  Pierce  i 
vent  such  visit,  as  it  ought  to  have  done  an 
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4one  if  promptly  sent ;  that  such  visit  was  made,  for  which 
the  plaintiff  had  to  pay  $7.60.    Wherefore,  etc. 

At  a  second  trial  the  jury  returned  a  verdict  for  the 
plaintiff  for  $107.60.  The  defendant  moved  for  a  new  trial ; 
this  motion  was  overruled  ;  judgment  was  rendered  on  the 
▼erdict ;  the  defendant  app^ed.    The  errors  assigned  are : 

4.  Overruling  the  defendant's  motion  for  a  new  trial. 

In  this  assignment  of  errors  the  appellant  prays  that  the 
Judgment  be  reversed,  and  that  the  court  below  be  instructed 
to  enter  up  judgment  on  the  verdict  rendered  on  the  first 
trial,  and  that  all  subsequent  costs  be  taxed  against  the 
-appellee.        ♦♦****♦♦♦ 

As  to  the  fourth  specification  of  error,  the  motion  for  a 
new  trial  presented  the  following  causes  therefor,  to  wit : 

3.  Error  of  law  occurring  at  the  trial,  as  follows :  (u)  In 
allowing  the  plaintiff  to  prove  by  the  witness  GK>ldsberry, 
and  by  Mrs.  Fifield,  and  by  Kellenberger,  that  the  message 
was  left  for  transmission  on  January  39tb,  1881,  when  the 
complaint  stated  that  the  message  was  left  for  transmission 

on  the day  of  March,  1881.   (b)  In  refusing  to  give  the 

following  instruction  asked  for  by  defendant,  viz:  '^This 
action  is  founded  on  a  telegraphic  dispatch,  which  it  is 
alleged  was  left  for  transmission  on  a  day  of  March,  1881. 
Proof  must  correspond  with  the  time  as  stated  in  the  com- 
plaint, and  the  plaintiff  cannot  recover  for  the  negligence 
or  default  of  the  defendant  on  a  dispatch  left  for  transmis- 
sion on  the  28th  or  29th  day  of  January,  1881." 

As  to  the  instructions,  alleged  to  have  been  refused,  it  was 
held  in  the  case  of  Kortz  v.  Oity  qf  Lafayette^  23  Ind.  382, 
that  time  is  not  in  itself  material  ordinarily,  but  may  be 
material  as  a  means  of  identifying  a  particular  act  from 
which  an  injury  is  alleged  to  have  resulted,  and  as  limiting 
fhe  damages  claimed  to  the  injury  caused  by  that  particular 
act ;  but  even  in  criminal  cases  the  State  is  not,  ordinarily, 
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bound  to  prove  the  precise  time  at  which  the 
was  committed.    Collins  v.  Statey  58  Ind.  5. 
act  may  be  identified  without  proof  of  the 
alleged,  and  in  this  case,  as  the  court,  in  the 
told  the  jury  that  '^  the  plaintiff  could  not  n 
other  dispatch  than  the  one  he  had  charge 
plaint/'  and  as  the  dispatch  was  fully  identi 
dence,  there  was  no  error  in  refusing  the  cha: 
and  there  was  no  error  in  permitting  the  witi 
that  the  dispatch  was  sent  in  January,  and 
as  the  complaint  alleged.    *    *    *    Thejudf 
be  affirmed. 

Per  CuBiAM :  It  is,  therefore,  ordered,  on 
opinion,  that  the  judgment  of  the  court  belc 
same  is  hereby  affirmed,  at  the  costs  of  the  a] 

On  Petition  fob  ▲  Reheabin< 

BiOKNELL,  C.  C:  The  appellant's  counsels 
ing  all  other  points,  I  submit  that  the  court 
have  set  aside  the  verdict  as  not  sustainec 
evidence." 

But  the  only  question  for  this  court  in  sue. 
there  evidence  tending  to  sustain  the  verd 
present  case  there  was  such  evidence ;  therefo 
can  not  be  disturbed.  M.  Wayne^  etc.^  2 
Husselman.  65  Ind.  73. 

The  petition  for  a  rehearing  ought  to  be  ov< 

Per  Curiam  :    The  petition  is  overruled. 
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Baltimobb  &  Ohio  Telegraph  Co.  v.  Western  Union 

Telegraph  Co. 

U.  8.  OirmU  Court,  Eastern  District  of  Louiaana,  Oct.  24, 1884. 

(24  Fed.  R.  819.) 

EZCLUBIVB  PRIVILBaB. 

A  oontnu^  granting  to  a  telegraph  company  an  exolonTe  privilege  to  build 
and  maintain  a  telegraph  line  along  a  line  of  railroad,  and  providing  for 
discrimination  against  other  companies,  held  against  public  polioj  and 
void. 

Motion  for  injanction. 

Facts  suflBicieiitly  appear  in  the  opinion. 

James  H.  Beckudth^  for  complainant. 

Tliomas  L.  Bayne  and  Oeorge  Denegre^  for  defendant. 

Pardee,  J. :  This  cause  came  on  to  be  heard  on  the  motion 
of  the  complainant  for  an  injunction  pendente  lite^  and  was 
argued  by  counsel,  whereupon  it  is  considered  by  the  court 
that  the  several  clauses  in  the  contract  of  May  9th,  1879, 
between  the  Western  Union  Telegraph  Company  and 
Morgan's  Louisiana  &  Texas  Railroad  &  Steamship  Com- 
pany, and  in  the  contract  of  October  17,  1879,  between  the 
Western  Union  Telegraph  Company  and  the  Louisiana  & 
Western  Railway  Company,  by  which  the  said  Western 
Union  Telegraph  Company  is  apparently  given  the  exclu- 
sive right  of  bailding  and  operating  a  telegraph  line  over 
the  lines  and  right  of  way  of  said  railroad  companies,  and 
by  which  the  said  railroad  cctopanies  agree  to  discriminate 
in  the  carriage  and  rates  of  freight  against  competing  tele- 
graph companies  (being  against  public  policy  and  in  viola- 
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tion  of  law),  are  absolotely  null  and  void 
complainant  herein,  and  ought  not  in  joatio 
be  alleged,  pleaded,  or  set  op  against  said  o 
said  Western  Union  Telegraph  Company  in 
any  place ;  and  considering,  further,  that  the 
in  the  bill  herein  and  the  exhibits  produced 
equity  jurisdiction  of  the  court,  and  call  for 
the  equitable  writ  of  injunction,  it  is  ordered  ' 
tion  pending  this  suit  issue  as  prayed  for ;  i 
tion,  however,  that  said  injunction  shall  no 
construed  as  enjoining  or  prohibiting  prooe 
State  court. 


tkm." 


Julian  et  al.  v.  Western  Union  Teleorai 

Supreme  Court  of  Indiana,  Nov.  f  i,  IS84, 

(06  Ind.  827.) 

Indiana  statutb.— Delay  m  dblivebt. 

Under  the  circumatancee  of  a  given  case,  held  that  tbem 
■onable  delay  in  transmiflBion,  such  as  wonld  warrant  \ 
the  statutory  penalty. 

Action  for  penalty.    The  facts  sufficiently  a 
opinion. 
Appeal  by  plaintiff  below. 

J.  B.  Jvlian  and  J,  F.  Jvlian^  for  apx)ellant 

J.  E.  McDonald^  J.  M.  BvUer  and  A.  L. 
appellee. 
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Elliott,  C.  J. :  The  evidence  upon  which  the  trial  court 
acted  in  giving  judgment  for  the  appellee  establishes  these 
&ct8  :  On  the  morning  of  June  12th,  1883,  the  appellants 
gave  the  appellee's  agents,  at  Indianapolis,  a  message  to  be 
transmitted  to  Danville ;  the  time  of  the  delivery  of  the 
message  was  eight  o'clock,  and  at  twelve  minutes  after 
eight,  Indianapolis  time,  the  message  was  received  by  the 
ojperator  at  Danville.  There  was  a  difference  of  about  fif- 
teen minutes  in  time  between  the  two  places,  that  of  Dan- 
ville being  faster,  so  that  by  Danville  time  the  message 
reached  there  about  half -past  eight  o'clock.  At  the  time 
the  message  reached  the  Danville  office  the  operator  was 
very  busy  in  the  discharge  of  his  duties,  and  he  wrote  out 
the  message  in  the  order  of  time  in  which  it  was  received  as 
soon  as  he  could  do  so,  and  handed  it  to  the  messenger  boy 
for  delivery  to  the  persons  to  whom  it  was  addressed.  The 
messenger  boy  took  the  telegram  to  the  office  of  the  persons 
to  whom  it  was  addressed,  and  not  finding  any  one  there, 
went  with  it  to  the  court  house,  and  there  delivered  it  to 
the  attorneys  to  whom  it  was  directed.  The  distance  from 
the  appellee's  office  at  Danville  to  the  court  house  is  some- 
thing more  than  half  a  mile,  and  about  twenty-five  minutes 
elapsed  between  the  time  the  boy  received  the  message  and 
its  delivery.  The  whole  time  occupied  in  receiving  and 
transmitting  the  message  was  not  more  than  one  liour  and 
fifteen  minutes ;  this,  we  say,  was  the  time  tliat  elapsed 
from  the  receipt  by  the  agent  at  Indianapolis  until  the 
delivery  by  the  messenger  boy  at  Danville. 

This  evidence  justified  the  trial  court  in  finding  that  there 
was  no  negligence  on  the  part  of  the  appellee.  The  general 
role  is  that  where  the  evidence  shows  that  there  was  a  fail- 
ure to  transmit,  or  a  failure  to  transmit  the  message  accu- 
rately, the  burden  of  explaining  or  excusing  the  failure  is 
oast  upon  the  telegraph  company.  Teiegraph  Co.  Vc 
OrisuHOd,  37  Ohio  St.  301 ;  BarOett  w.  Western  Union 
2M.  Co^  62  Maine,  209;  S.  C,  16  Am.  R.  437;  BiUen 
hauBe  V.  Independefni  Line,  44  N.  Y.  263 ;  S.  C.  4  Am.  R. 
•78;  Baldwin  v.  United  States  Tel.  Co.,  45  N   Y.  744 ;  S. 
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C,  6  Am.  R.  165 ;  Turner  v.  Hawkeye  Tei 

468;  S.  C,  20  Am.  R.  605;    We»iern  I7i 
▼•  Meek,  49   Ind.  53.     It   is  obvious  thai 
rale  cannot  apply  to  a  case  where  the  mes 
rately  transmitted  and  was  delivered  within 
itself  indicative  of  negligence.    If  there  was 
able  delay  in  the  transmission  of  the  mesi 
company  would  clearly  be  liable  unless  th 
affirmatively  proved  exonerating  it  from  ne. 
do  not  find  it  necessary  to  make  our  dec 
whether  the  time  elapsing  from  the  receipt  < 
until  its  delivery  was  or  was  not,  priToafacii 
able  one,    for,   conceding   that   it   was   pr 
unreasonable  delay,   still  it  was  fully  and 
explained.     Reasonable  time  must  be  alio  we 
receiving  and  delivering  messages,  and  in  thit 
sage  was  sent  over  the  wires  with  reasonabl 
was  written  out  by  the  operator  who  receive 
diligence,  and  was  delivered  without  uunei 
While  it  is  true  that  the  business  of  tele, 
requiring  a  high  degree  of  promptness,  dilig 
slill  it  does  not  require  the  exercise  of  an 
diligence  or  promptness,  and  as  there  was  i 
instance  a  fair  and  reasonable  exercise  of 
<^«»nce,  we  think  there  was  no  right  of  action. 
We  agree  with  the  appellant's  counsel  in 
the  failure  to  deliver  is  a  failure  to  transmi 
not  delivered  in  good  faith  and  without  pa 
transmitted,  and  one   whose  message  is  no 
entitled  to  recover  the  penalty  in  the  cases  pr 
statute.     Western  Union  Tel.  Co.  v.  Goua 
176.     The  undertaking  to  transmit  is  a  contim 
is  violated  if  there  is  a  failure  to  use  diligenc 
and  care  to  make  a  reasonably  prompt  delivei 
Union  Tel.  Co.  v.  Pendieton,  95  Ind.  12  (48 
Western  Union  Tel.  Co.  v.  Meredith,  95  I 
we  are  unable  to  perceive  what  benefit  the  a 
si^cure  from  this  principle,  for  here  the  messa^ 
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mitted,  and  f  nlly  transmitted,  because  there  was  a  delivery. 
The  only  groand  upon  which  a  recovery  can  possibly  be 
placed  in  cases  where  there  is  a  delivery,  is  that  the  mes- 
sage was  postponed  through  partiality,  or  in  bad  faith,  or 
else  through  negligence.  The  statute  does  not  make  mere 
delay  a  ground  for  recovery,  but  the  dispatch  must  be 
wrongfully  postponed,  or,  in  the  language  of  the  statute, 
*' neglected,"  or  postponed  in  bad  faith,  or  through  parti- 
ality. Here,  as  we  have  seen,  there  was  no  bad  faith,  no 
partiality,  no  negligence,  and,  therefore,  there  wsa  a  trans- 
mission of  the  message  within  the  meaning  of  the  law. 

There  was  in  reality  no  material  conflict  in  the  evidence 
ui>on  the  facts  tending  to  establish  the  exercise  of  care  and 
diligence  by  the  appellee,  and,  on  the  facts  thus  proved,  the 
law  is  with  the  appellee. 

Where  there  is  conflict  in  the  evidence,  this  court  will 
take  as  true  that  which  the  trial  court  declares  to  be  true. 
Cain  V.  Ooda,  94  Ind.  656 ;  Arnold  v.  WiU,  86  Ind.  867. 
Even  if  there  were  conflict  in  the  evidence,  we  should  be 
bound  to  act  upon  that  which  influenced  the  decision  of  the 
trial  court,  for  a  long  settled  rule  forbids  us  from  under- 
taking to  weigh  the  evidence. 

Jiidffment  affirmed. 


Non.—  This  case  is  cited  in  the  foUowing  cases,  post :  W,  U,  TeU  Co,  ▼. 
adrde ;    W.  U.  Tel.  Co.  ▼.  MeDanieL 


682  AMERICAN  ELECTRICAL  CASES.      [vol.1 

WeBtem  Unioii  TelegriHE^h  Company  t.  TMnil. 


Western  Union  Tsleobaph  Company  v.  Tkessal. 

Bupreme  Court  of  /ndiaita,  Dee.  JS,  I884. 

(06  Ind.  506.) 
Ihdiama  btatdtb.— Delay  m  TEANsmamoy. 

Facts  of  a  given  case  held  insufficient  to  warrant  the  reoovecj  4t  tki 

statatoxy  penalty  for  negligence  in  transmitting  a  telegraph  niwsigi 
In  such  an  action,  no  intendments  will  be  taken  in  tskvat  of  the  pi^M*^, 

Action  for  penalty.     Pacts  appear  in  opinion. 

/.  JS.  McDonaJd^  J.  M.  Butler  and  A.  L.  Ma9o$i^  for 
appellan'^ 

W.  -8.  Fertig^  for  appellee. 

NiBLACK,  J.:  Complaint  by  Francis  M.  Trissal  against 
the  Western  Union  Telegraph  Company,  alleged  to  be  a 
corporation  organized  and  existing  under  the  laws  of  this 
State,  and  to  have  been  engaged  in  the  business  of  tele- 
graphing for  the  public,  for  failing  to  transmit  a  telegraphic 
message  in  the  order  of  time  in  which  it  was  received,  and 
for  unlawfully  neglecting  to  deliver  such  message  within  a 
reasonable  time  after  it  reached  its  place  of  destination. 

The  message,  which  was  sent  from  Noblesville,  in  this 
State,  was  as  follows : 

''JVovem^er  7th,  1888. 
*'  Charles  L.  Jewett,  New  Albany,  Indiana : 

"  Parties  here  to  settle,  and  want  to  know  whether  deed  will  be  sent  aa 
requested  in  my  letter. 

"F.  M.  Trissal.^ 

Issues  being  joined,  and  the  cause  having  been  submitted 
to  the  court  for  trial,  the  defendant  requested  "the  court 
to  make  a  special  finding  of  facts  and  conclusions  of  law." 
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After  hearing  the  evidence,  the  court  made  a  special  find- 
ing of  facts  as  requested.  The  finding  of  the  court  was  that^ 
on  the  7th  day  of  November,  1883,  the  plaintiff  delivered  to 
the  defendant's  agent  at  Noblesville  the  message  herein 
above  set  out,  at  about  ten  o'clock  and  fifteen  minutes  A. 
M.,  and  paid  the  agent  the  sum  of  forty -one  cents  for  its 
transmission,  which  was  the  usual  charge  for  such  a  mes- 
sage ;  that  the  defendant,  impartially  and  in  good  faith, 
and  in  the  order  of  time  in  which  it  was  received,  trans- 
mitted the  message  to  its  oflSce  at  Indianapolis,  which  was 
a  relay  station,  from  which  it  had  to  be  forwarded  to  New 
Albany ;  that  it  was  received  at  Indianapolis  at  about  ten 
o'clock  and  forty-six  minutes  A.  M.  of  the  same  day ;  that 
the  defendant  thereupon  in  like  manner  impartially  and  in 
good  faith,  and  in  the  order  of  time  in  which  it  was  received 
at  Indianapolis,  transmitted  said  message  to  its  office  at  New 
Albany,  where  it  was  received  at  eleven  o'clock  and  fifteen 
minutes  A.  M.,  also  of  the  same  day ;  that  the  defendant's 
telegraphic  operator  at  New  Albany  took  the  message  off 
the  wires  and  made  a  copy  to  be  retained,  as  was  done,  in 
the  office ;  that  within  from  three  to  ten  minutes  after  thei^ 
message  was  so  taken  off  the  wires,  another  copy  was  given 
to  a  competent  messenger  boy,  who  started  out  to  deliver  it 
to  the  person  to  whom  it  was  sent ;  that,  at  that  time, 
Charles  L.  Jewett,  to  whom  the  message  was  addressed, 
rasided  at  the  Central  Hotel,  a  well  known  hotel  in  the  city 
of  New  Albany,  where  he  had  a  room  and  took  his  meals, 
and  which  was  within  less  than  one  mile  of  the  defendant's 
telegraph  office  at  that  city ;  that  this  hotel  had  a  public 
office  for  the  convenience  of  its  guests  and  the  transaction 
of  its  general  business  ;  that  this  office  was  in  charge  of  a 
clerk  who  performed  the  duties  usaally  pertaining  to  one  in 
his  position,  among  which  were  the  answering  of  inquiries 
oonoeming  persons  stopping  or  residing  at  the  hotel,  and 
the  reception  of  parcels,  letters  and  telegrams,  which  might 
be  sent  to  the  hotel  for  its  guests  ;  that  behind  the  counter, 
tad  on  the  wall  in  the  office,  but  in  plain  view  of  persons 
about  the  office,  were  boxes  numbered  in  such  a  way  as  to 
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correspond  respectively  with  the  numbers  of 
the  hotel,  so  that  each  room  had  its  separa 
X>onding  box  into  which  letters  and   telegra 
sons  occupying  it   were  placed ;    that   altho 
on    said  7th    day    of    November,    1883,    1: 
a   room   in   the   hotel   for  two   months,  h< 
previously  received  any  letter  or  telegram 
box  corresponding    to    his  room,  but  had 
mail  at  a  box  in  the  post-office,  and  all  teleg 
him  at  his  office,  as  was  known  to  both  the  he 
the  messenger  boy  ;    that  Jewett  was  a  pract 
and  kept  his  office  in  a  building  within  three  & 
defendant's  office,  at  New  Albany  ;  that  whei 
ger  boy  started  out  to  deliver  the  message  he 
to  Jewett' s  law  office,  which  he  found  locked 
seemingly  in  charge  of  it ;   that  learning,  on 
Jewett  resided  at  the  Central  Hotel,  the  m 
went  to  the  hotel  and  made  further  inquiry  f 
he  was  informed  by  the  clerk  that  Jewett  wa 
the  hotel,  but  was  expected,  and  would  be  t 
dinner,  the  clerk  offering  at  the  same  time  to 
sage  and  deliver  it  to  Jewett ;  that  the  messeuj 
upon  handed  the  message  to  the  clerk,  who 
the  same  in  the  defendant's  delivery  book,  wi 
Jewett' s  full  name  as  the  person  to  whom 
delivered ;  that  the  message  was  thus  receivec 
clerk  at  11.40  A.  M.  of  the  day  on  which  it  v 
Noblesville  ;  that  the  clerk  put  the  message  ii 
responding  with  and  belonging  to  Jewett's 
Jewett  was  absent  from  the  city  of  New  Albai 
forenoon  of  that  day,  and  when  he  went  to 
dinner  his  attention  was  not,  in  any  way,  oalk 
sage  in  his  box ;  that  at  1  o'clock  he  returnee 
where  he  remained  during  the  entire  aftern 
6.46  o'clock  P.  M.  he  went  to  his  box  in  the  '. 
get  the  key  to  his  room,   where  he  found 
awaiting  him,  which  was  the  first  intimation 
from  any  source,  that  such  a  message  had 
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him ;  that  previously,  while  engaged  in  a  murder  trial, 
Jewett  told  the  messenger  boy  that  if  a  telegram  he 
was  expecting  came  that  day,  during  the  noon 
adjournment  of  the  court,  to  take  it  to  him  at  the 
Central  Hotel,  and  that  this  circumstance  constituted  the 
only  direction  he  had  ever  given  the  defendant  concern- 
ing the  delivery  of  telegrams  to  him ;  that  Jewett  did  not 
expressly  authorize  the  hotel  clerk  to  receive  the  message 
for  him,  and  the  clerk  did  not  represent  to  the  messenger 
boy  that  he  was  authorized  by  Jewett  to  receive  it  for  him. 
Upon  these  facts  the  court  came  to  the  conclusion  that 
the  law  was  with  the  plaintiff,  and  that  hence  he  was  entitled 
to  recover  from  the  defendants  the  statutory  penalty  of 
$100,  and  rendered  judgment  accordingly.  Immediately 
following  this  judgment,  and  as  a  part  of  the  same  record 
entry,  these  words  were  added :  "To  all  of  which  finding 
of  facts,  and  conclusions  of  law  thereon,  the  defendant 
objects  and  excepts  at  the  time." 

As  a  recurrence  to  the  statement  of  facts  made  by  the 
court  will  make  apparent,  there  was  no  formal  finding  that 
the  appellant  was  engaged  in  the  business  of  telegraphing 
for  the  public,  as  was  alleged  in  the  complaint.  The  estab- 
lishment of  the  fact  that  the  appellant  was  so  engaged  was 
a  necessary  prerequisite  to  the  appellee's  right  to  recover 
the  statutory  penalty  demanded  by  him.  Western  U.  Tel. 
Co.  V.  Ferguson,  57  Ind.  495 ;  Western  TJ.  Tel.  Co.  r. 
AxieU,  69  Ind.  199;  Western  U.  Ta.  Co.  \.  Adams, 
87  Ind.  698  (44  Am.  R.  776). 

The  appellee,  however,  claims  that  the  fair  inference  from 
the  facts  distinctly  found  is  that  the  appellant  was,  at  the 
time  named  in  the  complaint,  engaged  in  telegraphing  for 
the  public,  and  that  hence  it  ought  to  be  held  that  the  fact 
that  the  appellant  was  so  engaged  was  inferentially  found 
by  the  court. 

This  being  an  action  for  the  enforcement  of  a  statutory 
penalty  arbitrarily  imposed,  we  would  not  feel  justified  in 
making  so  liberal  an  inference  from  the  facts  stated  in  the 
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finding  in  aid  of  the  appellee's  right  to  recoi 
on  the  contrary,  unable  to  hold  that  such  an  ii 
be  reasonably  made,  in  any  case,  to  aid  in  a  i 
a  similarly  defective  finding  of  the  facts.  But 
may  be,  we  think  the  facts,  as  found,  did  : 
mi^e  out  a  case  against  the  api>ellant. 

The  only  wrong  imputed  to  the  appellant 
was  the  delay  which  attended  the  message  ir 
hands  of  Jewett,  and  that  was  unquestionafc 
Jewett's  absence   from  the  city  when  the 
received  at  New  Albany.    When  the  messenj 
Jewett' s  law  office  locked,  and  no  one  there 
message,  it  was  his  plain  duty  to  take  it,  as 
hotel  at  which  Jewett  resided,  and,  failing  t 
at  the  hotel,  the  boy  was  justified  in  leaving 
with  the  clerk  in  charge  of  the  hotel  office 
taking  a  room  and  lodging  in  the  hotel  by  Jev 
constituted  the  clerk,  or  other  person  char, 
general  management  of  the  hotel,  his  servant 
the  reception  and  preservation  of  sach  thing 
would  ordinarily  come  to  him  to  the  hotel  at 
residence.     This  resulted  from  the  exigenciei 
called,  and  still  continue  to  caU,  hotels  into 
well  as  from  the  natare  of  the  duties  which  th< 
ing  shows  the  clerk  was  in  the  habit  of  per 
sumably  with  the  knowledge  of  Jewett.     It  w 
not  necessary,  under  all  the  circumstances  attenc 
action,  that  the  clerk  should  have  been  expr 
ized  by  Jewett  to  take  the  telegram  from  the  m< 
The  clerk's  implied  authority  to  so  take  the  te 
not  to  have  been  controverted  by  Jewett,  and  tha 
the   inference    that    the    clerk   possessed    t 
implied  authority  as  the  servant  and  agent  of  < 
clerk  was,  in  our  estimation,  as  much  autho 
absence  of  Jewett,  to  receive  and  take  charge 
gram  as  if  he  had  been  the  servant  and  agent 
charge  of  his  private  residence. 

The  judgment  is  reversed,  with  costs,  and 
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remanded  with  instructions  to  the  court  below  to  state  its 
oonclnsions  of  law  against  the  appellee's  right  to  recover 
iipon  the  facts  as  found  by  it,  and  to  render  judgment 
aocordiDgly. 


Thb  Wisconsin  Tblephonb  Co.  v.  Thb  Citt  of  Oshkosh. 

TTwoofMtn  Supreme  Court,  Dee,  16, 1S84, 

(08  WiB.  83.) 

TfeLBPBon  ODMPANT.— Municipal  contbol.— Obdinanob  m  conxjor 

WITH  BTATUTB.— *'TbLBORAPH"  INOLUDBS  ''TELKPHOmB." 

A  munioipal  ordinance  exacting  a  license  fee  of  a  telephone  company  at  a 
condition  of  its  doing  what  a  State  statute  expressly  permitted,  to  wit, 
maintaining  its  poles  and  wires  along  the  streets  of  the  city,  held, 
unauthorized  by  charter,  in  conflict  with  the  statute,  and  void. 

A  statute  granting  pri\  Ueges  to  telegraph  companies,  held  to  include  tele- 
pbcme  companies  by  implication,  though  passed  before  the  invention  of 
tlie  telephone. 

Appeal  from  order  sustaining  demurrer  to  answer,  upon 
the  ground  that  it  did  not  state  facts  sufficient  to  cause  a 
defense. 

The  complaint  alleged  the  erection  and  maintenance  by 
(me  Atheam  of  a  telephone  line  in  the  city  of  Oshkosh,  by 
permission  of  the  city ;  the  sale  of  the  line  by  Atheam  to 
the  plaintiff;  the  procuring  by  the  plaintiff  of  a  license 
from  the  State  to  operate  its  line  during  the  year  1883,  and 
the  passage  by  the  city  authorities  of  an  ordinance  per- 
mitting  the  maintenance  of  the  line  only  on  payment  of  a 
lioeue  fee  of  $300.00 ;  the  refusal  of  the  plaintiff  to  pay 
the  fee  until  the  city  began  to  cat  down  its  poles,  when  it 
paid  under  protest,  and  now  seeks  to  recover  the  sum  paid. 

The  answer  admitted  all  and  repeated  some  of  the  alle- 
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gations  of  the  complaint,  except  that  of  a  license  from  fl 
State,  as  to  which  it  denied  knowledge  or  inf ormatioa  n 
ficient  to  form  a  belief.  It  denied  the  validity  and  all^ 
the  repeal  of  the  ordinance  granting  a  license  to  Atheai 
and  alleged  that  the  poles  were  obstrnctions,  which  the  d 
had  the  right  to  abate. 

Finches^  Lynde  &  Miller ,  for  respondent. 

John  W.  Hvme  and  Odbe  Bouck^  for  appellant. 

Cassoday,  J. :  The  telephone  is  a  new  invention; 
recent,  that  even  our  statutes,  as  revised  in  1878,  fail 
mention  it.  By  what  authority  is  it  at  large  in  Oshkoc 
May  that  municipality  legally  exact  a  license  fee  of  $900 
a  year  for  the  privilege  of  its  remaining?  This  is 
question  that  confronts  us.  The  corporate  existence  of 
plaintiff,  not  having  been  specially  denied,  stands 
admitted.  Sec.  4199  R.  S.;  Crane  Bros.  Manvfg.  i 
V.  Morse^  49  Wis.  370.  Of  course,  the  corporation  i 
necessarily  formed,  and  the  charter  necessarily  obtain 
under  Ch.  86,  R.  S.  As  indicated,  there  is  no  expr 
mention  of  any  telephone  therein.  Sec.  1771  of  tl 
chapter  does  expressly  authorize  the  formation  of  cor] 
rations  for  the  ''purpose"  of  *' building  and  ox>erat] 
telegraph  lines,  or  conducting  the  business  of  telegraph] 
in  any  way ;  *  *  *  or  for  any  lawful  business  or  p 
pose  whatever,  except"  certain  classes  of  business  spec 
cally  mentioned.  Precisely  the  same  language  is  presen 
in  the  amendment  to  that  section.  Ch.  220,  laws  of  18 
Such  corporation,  *'to  build  and  operate  telegraph  Hues, 
conduct  the  business  of  telegraphing,"  is  especially  antb 
ized  to  ''conduct  and  maintain  such  lines,  with  all  nee 
sary  appurtenances,  from  point  to  point  upon  or  along 
across  any  public  road,  highway,  or  bridge,  or  any  stre 
or  body  of  water,  or  upon  the  land  of  any  owner  const 
ing  thereto,  and  from  time  to  time  extend  the  same 
pleasure ;  and  may  connect  and  operate  its  lines  with 
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lines  of  any  person,  company,  or  corporation  without  this 
State ;  and  charge  reasonable  tolls  for  the  transmission  and 
delivery  of  messages.  But  no  such  telegraph  line,  or  any 
appurtenance  thereto,  shall  at  any  time  obstruct  or  incom- 
mode the  public  use  of  any  road,  highway,  bridge,  stream, 
or  body  of  water."  Sec.  1778  R.  S.  In  addition  to  the 
special  powers  so  given,  every  such  corporation,  when  so 
organized,  is  made  a  body  corporate  by  the  name  desig- 
nated in  its  articles,  and  has  the  powers  of  a  corporation, 
conferred  by  the  statutes,  necessary  or  proper  to  conduct 
the  business,  or  accomplish  the  purposes,  prescribed  by  its 
articles,  but  no  other  or  greater,  and  may  take,  manage, 
hold,  convey,  lease,  or  otherwise  dispose  of,  at  pleasure, 
such  real  and  personal  property,  of  whatever  kind,  as  shall 
be  necessary  to  its  business  or  purposes,  or  to  the  protec- 
tion or  benefit  of  its  property  held  or  used  for  the  corpo- 
rate business  or  purposes.     Sec.  1775  R.  S. 

It  is  urged  that  the  power  thus  expressly  given  to  form 
and  organize  corporations  for  the  purpose  of  building  and 
operating  telegraph  lines,  or  conducting  the  business  of  tele- 
graphing in  any  way,  includes  the  power  of  forming  and 
organizing  corporations  for  the  purpose  of  building  and 
operating  telephone  lines,  or  conducting  the  business  of 
telephoning  in  any  way.  Of  course  tliere  is  a  distinction 
between  the  two  classes  of  business,  but  in  almost  every 
respect  they  are  very  similar,  if  not  identical.  Each  of 
them  must  erect  its  poles  or  posts,  and  upon  the  tops  of 
fhem  attach  its  lines  of  wire  from  point  to  point.  Each 
must  almost  necessarily  enter  upon,  along,  or  across  public 
roads,  highways,  streams,  bodies  of  water,  and  upon  the 
lands  of  individuals,  for  the  purposes  mentioned.  In  these 
respects  they  seem  to  be  identical.  One  may  require  more 
lines  of  wire  than  the  other,  but  we  are  not  aware  of  any 
other  distinction  outside  of  their  offices  or  places  of  opera- 
tion, distinguishable  to  the  naked  eye.  It  is  these  indis- 
tinguishable features  alone  that  the  city  of  Oshkosh  had  to 
deal  with.    Possibly  ttiere  may  be  a  marked  distinction  in 

fhe  varying  intensity  of  the  electric  currents  in  the  one  case 
Vol.  1—43. 
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and  ill  the  other  at  the  point  of  transmission 
or  even  at  points  along  the  line ;  but  such  di 
exists,  hardly  concerns  the  question  here  pres< 
As  for  the  difference  in  the  mode  of  comm 
means  of  a  telegraphic  and  telephonic  apparat 
ney-Oeneral  v.  Edison  Telephone  Co.  of  Lon 
Q.  B.  Div.  244.  In  that  case  Mr.  Stephei^ 
judges  of  the  exchequer  division  of  the  High  < 
tice,  who,  unlike  most  American  judges,  seemi 
ficient  time  not  only  to  satisfy  his  own  curio 
curiosity  of  all  the  curious,  has  given  a  very 
definitive  discussion  of  that  subject.  In  that  < 
conclude  that  Edison's  telephone  was  a  teleg 
the  meaning  of  the  telegraph  acts,  although  t 
was  not  invented  nor  contemplated  when  the 
passed.  It  is  there  said,  in  effect,  that  the  mei 
is  a  fact,  that  sound  itself  is  transmitted  by  tl 
establishes"  no  '^ material  distinction  betwec 
and  telegraphic  communication,  as  the  trans 
takes  place,  is  performed  by  a  wire  acted  on  by 
It  is  there  further  said  that,  *'of  course,  no  « 
that  the  legislature  intended  to  refer  specific 
phones  many  years  before  they  were  invented,  bi 
probable  that  they  would,  and  it  seems  to  us  ci 
actually  did,  use  language  embracing  future  d 
to  the  use  of  electricity  for  the  purpose  of  con\ 
gence."  It  is  upon  this  theory  of  progressive 
that  the  powers  conferred  upon  Congress  to  r 
merce,  and  to  establish  post-offices  and  post 
been  held  not  confined  to  the  instrumentalities 
or  of  the  postal  service,  known  when  the  Con 
adopted,  but  keep  pace  with  the  progress  and  c 
of  the  country,  and  adapt  themselves  to  the  ne 
and  inventions  which  have  been  brought  int 
since  the  Constitution  was  adopted,  and  hence 
riage  by  steamboats  and  railways,  and  the  tra 
communications  by  telegraph.  Pensacola  T 
U.  Tel.  Co.y  96  U.  S.  1.     If  there  remains  any 
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the  power  given  to  charter  a  telegraph  company  being  suf- 
ficiently broad  to  include  a  telephone  company,  then  it  must 
be  dispelled  by  the  general  clause  above  quoted  from  sec. 
1T71,  to  wit,  "for  any  lawful  business  or  purpose  whatever, 
except/'  etc.;  for  by  a  well  settled  rule  of  construction 
these  general  words  extend  to  things  of  a  kindred  nature 
to  those  specifically  authorized  by  the  section,  and  hence  to 
whatever  is  of  a  kindred  nature  to  telegraphing,  which  most 
certainly  includes  telephoning.    Noscitur  a  sociis. 

We  must  conclude  that  under  the  statute  it  was  compe- 
tent to  fo^m,  organize,  and  incorporate  a  telephone  com- 
pany possessing  like  powers  with  those  given  to  telegraph 
companies.  It  appears  in  the  record  before  us  that  the  poles 
and  posts  of  the  plaintiff  in  the  streete  and  public  alleys  of 
the  city,  and  the  wires  upon  them,  had  been  put  there  and 
operated  to  June,  1883,  by  the  permission,  consent  and 
approval  of  the  defendant,  under  what  was  known  as  the 
Atheam  ordinance.  The  common  council  had  the  power  to 
pass  that  ordinance  "  for  the  benefit  of  the  trade  and  com- 
merce" of  the  city.  Sec.  4,  subch.  6,  ch.  123,  Laws  of 
1877 ;  sec.  3,  subch.  6,  ch.  183,  Laws  of  1883.  Of  course, 
the  city  had  no  power  to  authorize  any  permanent  obstruc- 
tion or  interference  with  the  free  passage  or  travel  upon  the 
streets  and  public  alleys.  Hume  v.  Mayor ^  74  N.  Y.  264 ; 
Cohen  V.  Mayor,  33  Hun,  404 ;  S.  C,  30  Alb.  L.  J.  443. 
Sach  obstruction  or  interference  was  expressly  prohibited  by 
the  statute  quoted.  That  ordinance  did  not  attempt  to  give 
such  authority,  but  the  contrary.  All  the  poles  an  d  posts  seem 
to  have  been  set,  and  the  wires  suspended,  in  accordance 
with  the  permission  given  in  the  ordinance.  The  plaintiff 
succeeded  to  the  property  and  rights  owned  and  enjoyed  by 
Aiheam  under  that  ordinance.  Thus  it  apx)ears  that  the 
plaintiff  occupied  certain  portions  of  the  streets  and  public 
alleys  of  the  city  to  June,  1883,  not  only  by  express  grant 
of  llie  legislature,  but  by  the  express  permission  of  the  city 
authorities.  Assuming  that  the  city  might  otherwise 
exact  an  annual  license  from  the  plaintiff  for  the  privilege 
of  operating  its  lines  in  the  city,  then  it  might,  for  the  pur- 
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poses  of  this  case,  be  conceded  that  it  was  n< 
from  so  doing  merely  by  reason  of  the  poles  anc 
set,  and  the  wires  suspended,  in  pnrsaance  of 
ordinance.    Memphis  Qua  Idght  Co.  v.  Taxi 
109  U.  S.  398 ;  Butcher's  Union,  etc.  Co.  v.  Ch 
etc.  Co.,  Ill  U.  S.  746.     But,  as  we  view  th: 
question   does   not   arise.    Nor   does  the  qi 
whether  the  city  could  legally  authorize  such  a 
of  the  streets  and  public  alleys  against  the  wil 
of  the  abutting  owners,  for  the  simple  reason 
did  not,  by  that  ordinance,  undertake  to  give 
ity.     It  only  undertook  to  authorize  ^^ so  far 
of  said  city  were  concerned."     Whether  sue' 
was  an  additional  burden  npon  the  highwa; 
abutting  owners  might  have  exacted  compe 
question  upon  which  the  courts  are  divided. 

The  Supreme  Court  of  Illinois  has  held  that 
of  telegraph  companies  it  was.  Board  of 
Co.  r  Bamett^  107  111.  507;  S.  C,  29  Alb.  : 
Massachusetts  the  contrary  doctrine  has  beei 
divided  court.  Pierce  v.  Drew^  136  Mass. 
question  is  not  here  squarely  involved,  we  expre 
upon  it ;  nor  as  to  whether  the  statute  has  g 
phone  or  telegraph  companies  the  right  of  emi 
By  ch.  346,  Laws  of  1883,  the  plaintiff  was 
pay  to  the  State  annually  a  license  fee  of  one  p 
the  gross  receipts  of  its  business  within  th< 
thereby  it  secured  a  license  to  carry  on  its  bu 
State.  This  it  did.  The  act  also  provides  tha 
fee  shall  be  in  lieu  of  all  taxes  for  any  pnrpos* 
by  the  laws  of  the  State,  except  upon  certain  i 
erty.  Of  couise  the  city  could  not  levy  a  taj 
of  that  act.  But  a  mere  license  is  not  a  tax. 
the  city  exact  an  additional  license  withoi 
authority  so  to  do.  Moran  v.  New  Orleans, 
Undoubtedly  the  common  council  had  autht 
was  its  duty,  by  ordinances,  resolutions,  or  by 
trol  and  regulate  the  streets,  alleys,  and  publ: 
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the  city,  and  to  remove  and  abate  whatever  might  be  fairly 
iiegarded  as  an  obstruction  or  encroachment  thereon.  Subd. 
90,  sec.  3,  subch.  6,  ch.  183,  Laws  of  1883.  The  same  section 
declares  that  the  common  council  shall  have  like  authority 
*'to  regulate,  control,  and  prohibit  the  location,  laying,  use 
and  management  of  telegraph,  telephone,  and  electric  light 
and  power  wires  and  poles."  Subd.  66.  But  we  do  not 
think  this  was  designed  as  giving  to  the  municipality  abso- 
lute authority  to  remove  such  poles  and  wires  entirely  from 
the  city,  nor  to  exclude  such  companies  altogether  from 
carrying  on  or  operating  their  business  within  the  corporate 
limits  of  the  city,  but  simply  to  regulate  the  same,  and  to 
prohibit  such  location  in  improper  places.  Otherwise  the 
municipalities  of  the  State  would  have  the  power  to  nullify 
what  the  legislature  had  expressly  authorized. 

Undoubtedly  the  conmion  council,  under  the  charter,  had 
the  right  to  regulate,  in  order  to  guard  and  secure  the 
public  safety  and  convenience  ;  but  their  regulations,  to  be 
valid,  should  have  been  reasonable  and  fair,  and  not  have 
gone  to  the  extent  of  confiscation,  nor  of  wholly  excluding 
the  plaintiff  from  the  city.  American  V.  Tel.  Co.  w. 
Harrison,  31  N.  J.  Eq.  627.  But  express  power  to 
exclude  merely  would  not  be  a  grant  of  power  to  license. 
Leonard,  v.  CantaUy  35  Miss.  189.  The  pecuniary  exaction 
here  was  merely  for  doing  what  the  legislature  had 
expressly  authorized  to  be  done.  The  mere  exaction  of 
money  for  revenue  only  for  such  authorized  act  was  not 
among  the  police  powers  of  the  city.  Mayor  v.  Second  Ave. 
S.  R.  Co.,  32  N.  T.  261.  Besides,  neither  telephones  nor 
telegraphs  are  named  among  the  several  things  that  the 
common  council  are  expressly  authorized  ^'to  license." 
Subd.  2,  sec.  3,  subch.  6,  ch.  183,  Laws  of  1883.  The 
charter  having  thus  expressly  stated  what  the  common 
ooancil  might  license,  without  naming  telegraphs  or  tele- 
phones, has,  by  necessary  implication,  prohibited  the 
flsacticm  of  such  license  of  either  of  those  companies. 
JBxpressio  unius  est  exchisio  aUerius.  It  follows  that  the 
ofdinance  of  June  6, 1883,  exacting  the  $300.00  in  question, 
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was  nnaathorized  by  the  charter,  and  in  conflii 
statute,  and  therefore  void. 

By  the  Court: — The   order   of   the   Circui 
affirmed. 


NOTB. — This  case  is  cited  in  Iowa  Union,  dte,  Co.  v.  Boai 


Western   Union   Teleoraph   Company   v, 

Fairbanks  et  al. 

Appellate  Court$  of  Illinois^  First  District,  January 

(15  111.  App.  eoo.) 

EBBOR  in    TRANSMITTINa    TELEGRAM.^  LUOTINO  TDfB  TO  0 

The  Illinois  rule  is  that  whether  or  not  the  stipulation  p 

graph  blank  becomes  a  binding  contract  is  a  question  of  1 

mined  by  the  circumstances  of  the  case. 
Accordingly  held,  that  the  party  injured  by  error  in  traz 

bound  by  the  stipulation  limiting  the  time  to  present  d 

attention  was  not  called  to  it. 

Appeal  from  Superior  Court  of  Cook  county 

Action  on  the  case  for  damages  for  erroneous 
of  a  message  written  on  a  half -rate  blank. 

The  blank  provides  that  claims  for  damages  i 
sented  in  writing,  within  thirty  days. 

It  was  admitted  that  no  claim  was  made  for  n 
and  that  before  it  was  made  the  original  mesi 
pax)ers  relating  to  it  had  been  destroyed,  in  pur 
rules. 

Appeal  from  judgment  for  plaintiflE  below. 
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WiUiams  &  Thompson^  for  appellant. 
Flower y  Remy  &  Oregory^  for  appellees. 

Bailey,  J. :  The  only  question  presented  by  counsel  for 
the  appellant  in  their  brief  is,  whether  the  failure  of  the 
plaintiffs  to  present  their  claim  for  damages  within  thirty 
days  after  the  date  of  the  message,  erroneously  transmitted 
by  the  defendant,  is  not  a  bar  to  their  action  for  such  dam- 
ages ;  and  in  considering  the  case  we  have  confined  our 
attention  to  that  single  question. 

It  is  well  settled  that  provisions  in  contracts  of  telegraph, 
express,  railroad,  insurance  and  other  similar  companies, 
requiring  the  presentation  of  claims  for  damages  within  a 
specified  time,  and  barring  all  claims  not  so  presented,  con- 
travene no  principle  of  law  or  public  policy,  and  are  valid. 
The  rule  on  this  subject  is  so  fully  discussed  and  illustrated 
in  the  decisions  cited  by  counsel  for  the  appellant,  that  it 
needs  no  elaboration  here.  Whatever  mav  be  said  of  the 
other  stipulations  of  the  contracts  set  up  in  this  case, 
this  provision,  if  shown  to  have  been  assented  to  by  the 
plaintiffs,  is  binding  on  them  and  must  be  held  to  be  a  bar 
to  their  recovery. 

The  question  is,  was  it  assented  to  by  the  plaintiffs,  or, 
in  other  words,  is  it,  under  the  evidence  in  this  case,  to 
be  held  to  constitute  a  part  of  the  contract  between  the 
parties. 

The  rule  adopted  in  this  State  by  the  Supreme  Court 
seems  to  be,  that  whether  the  printed  matter  on  the  blank 
of  a  telegraph  company  on  which  a  message  is  written,  and 
signed  by  the  sender,  is  a  part  of  the  contract  or  not,  is  a 
question  of  fact  to  be  determined  by  the  circumstances  of 
the  case.  Tyler  v.  W.  TJ.  Tel.  Co.,  60  111.  421.  This 
mle  is  adopted  or  borrowed  from  decisions  in  the  analogous 
cases  of  printed  stipulations  on  receipts  given  to  shippers  by 
express  and  railroad  companies,  in  which  it  is  held  that 
whether  the  shipper  has  knowledge  of  the  terms  and  assents 
to  the  restrictions  of  the  receipt,  is  for  the  jury  to  deter- 
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mine  as  a  qaestion  of  fact  upon  evidence  aliunde^  and  tbt 
all  the  circumstances  attending  the  giving  of  the  reoogt 
are  admissible  in  evidence  to  enable  the  jury  to  decide  HuX 
fact. 

Apart  from  the  paper  itself,  the  only  evidence  in  tin 
record  bearing  upon  the  question  of  the  plain ti£Ps  asBOLtto 
the  printed  stipulations  on  the  message  blank,  is  to  be 
found  in  the  deposition  of  the  plaintiJFs  agent  who  sent 
the  message.  He  testifies  that  when  he  sent  it,  he  did  not 
notice  in  the  least  the  printed  conditions  on  the  blank  whick 
he  used,  and  did  not  know  what  they  were.  Some  effort  was 
made  on  cross-examination  to  show  that  he  was  in  the  habit 
of  sending  messages  over  the  defendant's  line  freqnently, 
using  the  defendant's  ordinary  printed  blanks,  but  as  aD 
the  questions  put  to  the  witness  on  that  subject  on  crose- 
examination  relate,  by  their  terms,  to  the  date  of  taking 
the  deposition,  which  was  some  two  years  snbseqnent  to 
his  sending  the  message  in  controversy,  we  are  nnable  to  see 
how  the  cross-examination  furnishes  any  evidence  of  his 
familiiirity  with  the  defendant's  blanks  at  the  date  of  send- 
ing the  message. 

The  proof  aliunde  then  is,  that  when  the  plaintifTs  agent 
wrote  and  sent  the  message,  he  did  not  know  what  the 
printed  conditions  in  the  blank  were,  and  that  said  condi- 
tions were  not  brought  to  his  notice  so  as  to  fix  knowledge 
of  them  upon  him.  It  would  thus  seem  that,  under  the  role 
adopted  in  Tyler  v.  W.  U.  Tel.  Co.,  the  plaintiffs  assent 
to  said  conditions  is  not  shown. 

It  is  claimed,  however,  that  the  message  blank  in  this 
case  diflFers  in  one  essential  feature  from  the  one  considered 
by  the  Supreme  Court  in  the  7)/ler  oase^  viz.,  that  here,  in 
the  printed  portion  of  the  blank,  there  are  words  expressing 
an  agreement  by  the  sender  to  the  printed  conditions,  and 
a  request  that  the  message  be  sent  subject  thereto.  The 
point  is  by  no  means  free  from  difficulty,  but  as  we  under- 
stand the  Tyler  case,  we  are  constrained  to  hold  that  it 
applies  to  this  portion  of  the  printed  blank,  the  same  as  to 
the  residue.      If  evidence  aliunde  is  requisite  to  show  the 
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to  and  adoption  by  the  sender  of  the  form  of  contract 
printed  on  the  blank,  it  is  difficult  to  see  why  the  same 
proof  is  not  necessary  to  establish  his  assent  to  and  adop- 
tion as  his  own  of  the  printed  words  by  which  he  is  made 
to  agree  to  snch  proposed  contract. 

Bat  it  is  insisted  that  the  defendant's  rule  reqniring  the 
presentation  of  claims  for  damages  within  thirty  days  was 
nasonable,  and  as  snch  is  binding  without  the  plaintiff's 
assent.  This  proposition  might  i)erhaps  be  admitted,  if  the 
eridenoe  showed  that  the  rule  was  brought  home  to  the 
knowledge  of  the  plaintiffs  or  their  agent  at  the  time  the 
message  was  sent.  But  there  is,  as  we  have  seen,  no  snch 
eridence  in  the  record,  and  the  plaintiffs  cannot  be  held  to 
be  affected  by  the  role,  however  reasonable,  of  which  they 
liad  no  knowledge. 

There  being,  in  our  opinion,  no  error  in  the  record,  the 
judgment  will  be  affirmed. 


Thx  Wbstekn  Union  Teleobaph  Company  v.  W.  S.  Bains. 

TVaxM  Supreme  Courts  January  IS,  1886* 

(«8  Tex.  27.) 

FaIUJBB   to    DlBLIVlBft   TKI^BQRAM .— TlMB    TO    PRR8BNT    CLAIM. —  WArVSR. 

A  Blipiilatioii  in  a  telegraph  blank  limiting  the  time  within  which  claims 
for  damages  for  defective  transmission  must  be  made  is  valid  and 
enfoioeable. 

Siieh  stipalalion  cannot  be  waived  by  an  operator. 

Action  for  damages.   Facts  sufficiently  appear  in  opinion. 
Appeal  by  defendant  below. 
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Welsh  &  OitenSy  for  appellant. 
O.  R.  Scottj  for  appellee. 

Stayton,  Associate  Jastice  :  There  are  fata 
to  the  proceedings  had  in  this  case. 

The  contract  nnder  which  the  message  was  sei 
the  provision  that  ''The  company  will  not  b 
damages  in  any  case  ivhere  the  claim  is  not  ] 
writing  within  sixty  days  after  sending  the  mes 

Claim  was  not  made  within  the  time  presc: 
contract. 

Agreements  of  this  character  are  held  to  vie 
based  on  public  policy,  and  to  be  reasonable  an< 
Young  v.   W.   U.  Telegraph  Co.,  65  N.  Y. 
V.  W.  U.  Telegraph  Co.,  62  Pa.  St.  83;  Ripley 
30  N.   Y.  137;    Express  Co,  v.  CaldweU,  21 
Telegraph  Co,  v.  Pells  &  Ray^  2  Tex.   L.   Re 
declaration  made  by  the  appellee  to  the  compai 
at  Corpus  Christi,  and    his  reply  thereto,  ca 
to  operate  as  a  waiver  of  the  written  claim, 
tion   of  the  operator  amounts  to  nothing  n 
expression  of  opinion  by  him  that  the  facts  £ 
appellee  did  not  constitute  a  cause  of  action 
appellant,  and  it  therefore  becomes  unnecessar 
whethei"  he  sustained  such  relation   to  the 
would  make  his  unqualiiied  declaration  that 
would  not  pay  a  proper  claim,  when  not  mad< 
operate  as  a  waiver  of  the  presentation  of 
writing  within  the  time  prescribed  in  the  confa 

It  has  been  held  that  an  operator  does  not 
such  relation  to  a  telegraph  company  as  to  c 
the  representative  of  the  company  in  relatic 
upon  the  subject-matter  of  a  claim,  its  allov 
ment.     Toung  v.  Telegraph  Co.,  65  N.  Y. 

If  this  be  true,  his  declarations  as  to  what 
would  or  would  not  do  would  be  unimporta 
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not  amount  to  a  waiver  of  anything  required  by  the  con- 
tract. 

We  are  further  of  the  opinion  that  as  matter  of  law  the 
operator  was  correct  in  his  declaration  that  the  company 
was  not  liable  on  account  of  the  matters  upon  which  the 
appellee  based  his  claim. 

It  is  not  shown  that  the  failure  of  the  company  to  deliver 
the  message  to  the  person  to  whom  it  was  addressed  made 
it  necessary  for  the  appellee  to  incur  the  expense  of  sending 
some  one  to  Mineola  to  ascertain  where  John  D.  Rains  was. 

The  telegram  was :   *  *  Where  is  John  D.  Rains  ? ' ' 

It  is  not  shown  that  the  whereabouts  of  John  D.  Rains 
could  not  have  been  ascertained  by  letter  during  the  time 
which  Intervened  between  the  sending  of  the  dispatch  and 
the  time  when  the  person,  on  account  of  whose  expenses 
the  judgment  was  rendered,  started  from  Corpus  Christi  to 
Mineola ;  bat  if  this  had  been  shown,  no  such  facts  ar^ 
alleged  or  proved  as  would  make  the  appellant  liable  for 
the  expenses  or  services  of  such  person. 

The  person  to  whom  the  dispatch  was  sent  did  not  live 
within  the  limits  in  which  free  delivery,  under  the  contract, 
would  be  made,  and  nothing  was  paid  for  delivery  beyond 
the  free  limit.  At  the  time  the  message  was  sent  nothing 
seems  to  have  been  said  in  reference  to  the  fact  that  the 
person  to  whom  the  message  was  sent  was  residing  three 
miles  from  the  office  of  the  appellant  and  from  the  town  of 
Mineola,  to  which  the  message  was  sent,  and  the  agent  of 
the  company  receiving  the  message  seems  to  have  used 
reasonable  diligence  to  deliver  the  message. 

The  record  shows  that  the  appellee  was  not  entitled  to 
recover,  and  as  the  cause  was  tried  without  a  jury,  the 
judgment  of  the  court  below  will  be  reversed,  and  judgment 
here  rendered  that  the  appellee  take  nothing  by  his  suit, 
and  that  the  appellant  recover  from  him  all  costs  in  the 
courts  below  as  well  as  the  costs  in  this  court ;  and  it  is  so 
ordered.  Reversed  and  remcmded. 


Non.— See  Index*  titlee  **  Limiting  Time,"  **  Act,  Ac.,  of  Agent' 
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Nebraska  Telephone  Coup  any. 

Supreme  Court  of  Nebraska,  January,  1886, 

(17  Neb.  126.) 

Telephons  oompany.—Unulwful  dibobdiinati 

A  telephone  company  will  be  compelled  by  mandamus 
instruments  to  all  persons  willing  to  abide  by  its  regulatic 
territory  embraced  in  its  circuit. 

Application  for  mandamus.    The  facts  ap] 
opinion. 

J.  R.  Webster^  pro  8e. 

Thurston  &  HaM^  for  respondent. 

Reese,  J. :    This  is  an  original  application 
damns  to  compel  the  respondent  to  place  and 
the  office  of  the  relator  a  telephone  and  transmil 
are  usually  furnished  to  the  subscribers  of  the 
The  respondent  has  refused  to  furnish  the  instri 
presents  several  excuses  and  reasons  for  its  refn 
which  we  will  briefly  notice. 

It  appears  that  during  the  year  1883  the 
placed  an  instrument  in  the  office  of  the  rela 
some  reason  failed  to  furnish  the  relator  with  a  < 
list  of  its  subscribers  in  Lincoln  and  various 
and  villages  within  its  circuit,  and  which  di 
relator  claimed  was  essential  to  the  profitable 
telephone,  and  which  it  was  the  custom  of  re( 
furnish  to  its  subscribers.  Finally  the  directc 
nished,  but  upon  pay-day  the  relator  refused  to 
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use  of  the  telephone  daring  the  time  the  respondent  was  in 
default  with  the  directory.  Neither  party  being  willing  to 
yield,  the  instruments  were  removed.  Soon  afterward  the 
relator  applied  to  the  agent  of  the  respondent  and  requested 
to  become  a  subscriber  and  to  have  an  instrument  placed  in 
bis  place  of  business,  which  the  respondent  refused  to  do. 
It  is  insisted  that  the  conduct  of  the  relator  now  relieves 
respondent  from  any  obligation  to  furnish  the  telephone 
even  if  such  obligation  would  otherwise  exist. 

We  cannot  see  that  the  relations  of  the  parties  to  each 
other  can  have  any  influence  upon  their  rights  and  obliga- 
tions in  this  action.  If  relator  is  indebted  to  resi>ondent 
for  the  use  of  its  telephone,  the  law  gives  it  an  adequate 
remedy  by  an  action  for  the  amount  due.  If  the  telephone 
has  become  such  a  public  servant  as  to  be  subject  to  the 
process  of  the  courts  in  compelling  it  to  discharge  public 
duties,  the  mere  fact  of  a  misunderstanding  with  those  who 
desire  to  receive  its  public  benefits  will  not  alone  relieve  it 
from  the  discharge  of  those  duties.  While  either,  or  per- 
haps both,  of  the  parties  may  have  been  in  the  wrong,  so 
far  as  the  past  is  concerned,  we  fail  to  perceive  how  it  can 
affect  the  rights  of  the  parties  to  this  action. 

The  pleadings  and  proofs  show  that  the  relator  is  an 
attomey-at-law  in  Lincoln,  Nebraska ;  that  he  is  somewhat 
extensively  engaged  in  the  business  of  his  profession,  which 
extends  to  Lincoln  and  Omaha  and  surrounding  cities  and 
county  seats,  including  quite  a  number  of  the  principal 
towns  in  south-eastern  Nebraska;  that  this  territory  is 
oocapied  by  respondent  exclusively,  together  with  a  large 
portion  of  south-western  Iowa,  including  in  all  about  fifteen 
hundred  different  instruments.  By  the  testimony  of  one  of 
the  principal  witnesses  for  respondent,  we  learn  that  the 
company  is  incorporated  for  the  purpose  of  furnishing  indi- 
▼idnal  Bubscribers  telephone  connection  with  each  other 
under  the  patents  owned  by  the  American  Telephone  Com- 
pany ;  instruments  to  be  furnished  by  said  company  and 
sab-lcrt  by  the  Nebraska  Telephone  Company  to  the  sub- 
acribers  to  it.    This  is  clearly  the  purpose  of  the  oiganiza- 
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tion.  While  it  is  true,  as  claimed  by  respond 
has  been  organized  ander  the  general  corporati 
the  State,  and  in  some  matters  has  no  higher 
right  than  an  ordinary  corporation,  yet  it  is  als 
it  has  assumed  to  act  in  a  capacity  which  is 
extent  public,  and  has  in  the  large  territory  coi 
undertaken  to  satisfy  a  public  want  or  neces 
public  demand  can  only  be  supplied  by  complyii 
necessity  which  has  sprung  into  existence  b;j 
duction  of  the  instrument  known  as  the  t^lej 
which  new  demand  or  necessity  in  commerce  tb 
ent  proposes  satisfying.  It  is  also  true  that  tl 
ent  is  not  possessed  of  any  special  privileges 
statutes  of  the  State,  and  that  it  is  not  under  qui 
obligations,  legally,  to  the  public  as  it  would  be, 
favored  in  that  way,  but  we  fail  to  see  just  ho 
relieves  it.  While  there  is  no  law  giving  it  a  n 
the  business  in  the  territory  covered  by  its  w 
must  be  apparent  to  all  that  the  mere  fact  of  tb 
being  covered  by  the  ''  plant"  of  respondent,  frc 
nature  and  character  of  its  business,  gives  it  a  n 
the  business  which  it  transacts.  No  two  com 
try  to  cover  the  same  territory.  The  demands  i 
merce  of  the  present  day  make  the  telephone  a 
All  the  people  upon  complying  with  the  reaso: 
and  demands  of  the  owners  of  the  commodity,  pa 
is,  should  have  the  benefits  of  this  new  comn 
wires  of  respondent  pass  the  office  of  the  relator 
are  planted  in  the  street  in  front  of  his  door, 
nature  of  things  no  other  wires  or  posts  will  be  p 
while  those  of  respondent  remain.  The  relator  n 
supplied  with  this  new  element  of  commerce  s( 
in  the  prosecution  of  all  kinds  of  business,  unle 
by  the  respondent.  He  has  tendered  to  it  all 
required  by  it  from  its  other  subscribers  in  Linc< 
ting  in  an  instrument.  He  has  proven,  and  it 
by  respondent,  that  he  is  able,  financially,  to  n 
payments  which  may  become  due  in    the  fut 
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shown  that  his  office  can  be  supplied  with  less  expense  and 
trouble  to  respondent  than  many  others  which  are  furnished 
by  it.  No  reason  can  be  assigned  why  respondent  should 
not  furnish  the  required  instruments,  except  that  it  does 
not  want  to.  There  could,  and  doubtless  does,  exist  in 
many  cases  sufficient  reason  for  failing  to  comply  with  such 
a  demand,  but  they  are  not  shown  to  exist  in  this  case.  It  is 
shown  to  be  essential  to  the  business  interests  of  relator 
that  his  office  be  furnished  with  a  telephone.  The  value  of 
such  property  is  of  course  conceded  by  respondent,  but  by 
its  attitude  it  says  it  will  destroy  those  interests  and  give 
to  some  one  in  the  same  business,  who  may  have  been  more 
friendly,  this  advantage  over  him. 

It  is  said  by  respondent  that  it  has  public  telephone  sta- 
tions in  Lincoln,  some  of  which  are  near  relator's  office,  and 
that  he  is  entitled  to  and  may  use  such  telephone  to  its  full 
extent  by  coming  there  ;  that,  like  the  telegraph,  it  is  bound 
to  send  the  messages  of  relator,  but  it  can  as  well  do  it  from 
these  public  stations  ;  that  it  is  willing  to  do  so,  and  that  is 
all  that  can  be  required  of  it.  Were  it  true  that  respondent 
had  not  undertaken  to  supply  a  public  demand  beyond  that 
undertaken  by  the  telegraph,  then  its  obligations  would 
extend  no  further.  But  as  the  telegraph  has  undertaken  to 
the  public  to  send  dispatches  from  its  offices,  so  the  tele- 
phone has  undertaken  with  the  public  to  send  messages 
from  its  instruments,  one  of  which  it  proposes  to  supply  to 
each  person  or  interest  requiring  it,  if  conditions  are  reason- 
ably fikvorable.  This  is  the  basis  upon  which  it  proposes  to 
oi>erate  the  demand  which  it  proposes  to  supply.  It  has  so 
assumed  and  undertaken  to  the  public. 

That  the  telephone  by  the  necessities  of  commerce  and 
pnblic  use  has  become  a  public  servant,  a  factor  in  the  com- 
merce of  the  nation  ;ind  of  a  great  portion  of  the  civilized 
world,  cannot  be  questioned.  It  is  to  all  intents  and  pur- 
poses a  i)art  of  the  telegraphic  system  of  the  country,  and 
in  so  far  as  it  has  been  introduced  for  public  use  and  has 
been  undertaken  by  the  respondent,  so  far  should  the 
respondent  be  held  to  the  same  obligation  as  the  telegraph 
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and  other  pablic  servants.    It  has  assnmed  the 
ities  of  a  common  carrier  of  news.    Its  wires  a 
our  pablic  streets  and  thoroughfares.     It  has, 
held  to  have  taken  its  place  by  the  side  of  the 
such  common  carrier. 

The  views  herein  expressed  are  not  new.  S 
tions  have  arisen  in,  and  have  been  frequent 
and  decided  by  the  courts,  and  no  statute  has 
necessary  to  aid  the  courts  in  holding  that  whe 
company  undertakes  to  supply  a  demand  which 
with  a  public  interest/'  it  must  supply  all  alike 
situated,  and  not  discriminate  in  favor  of  nor  : 
This  reasoning  is  not  met  by  saying  that  the  ru 
by  the  courts  as  applicable  to  railroads,  expres 
telegraphs,  and  other  older  servants  of  the  pi 
apply  to  telephones,  for  the  reason  that  they  a 
invention  and  were  not  thought  of  at  the  time 
were  made,  and  hence  are  not  affected  by  th( 
only  be  reached  by  legislation.  The  principle 
and  declared  by  the  courts,  and  which  wt 
demanded  by  the  highest  material  interests  of 
are  not  confined  to  the  instrumentalities  of  o 
to  the  particular  kinds  of  service  known  or  ii 
time  when  those  principles  were  enunciated, 
keep  pace  with  the  progress  of  the  country,  and 
selves  to  the  new  developments  of  time  and  ci] 
They  extend  from  the  horse  with  its  rider  t 
coach,  and  from  the  sailing  vessel  to  the  stea 
the  coach  and  the  steamboat  to  the  railroad,  ai 
railroad  to  the  telegraph,"  and  from  the  telef 
telephone,  ' '  as  these  new  agencies  are  success!^ 
into  use  to  meet  the  demands  of  increasing  poi 
wealth.  They  were  intended  for  the  governmen 
ness  to  which  they  relate,  at  all  times  and  ui 
cumstances."  Petisdcola  Tel.  Co.  w.  W. 
96  U.  S.  9. 

In  The  State  ex  rel.  \.  Bell  Tdephone  Cw 
Others^  36   Ohio  State,  296,  a  writ   of  mai 
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granted  by  the  Supreme  Conrt  of  Ohio  to  eompel  the  tele- 
phone company  to  place  one  of  its  telephone  instruments  in 
the  place  of  business  of  the  relator,  and  to  give  it  equal 
facilities  with  other  telegraph  companies.  The  decision  was 
based  upon  the  statute  of  that  State,  which  provided  that 
telegraph  companies  should  receive  dispatches  from  and  for 
other  telegraph  companies'  lines,  and  from  and  for  indi- 
vidnals,  and  transmit  them  with  impartiality  and  good 
faith,  under  a  penalty  of  $100,  and  thai  the  provisions  of 
the  act  should  apply  also  to  telephone  companies.  So  far 
as  the  obligations  of  the  telegraph  companies  are  defined  by 
the  act  (except  the  payment  of  the  penalty)  they  are  simply 
declarative  of  the  common  law.  These  obligations  are 
imposed  by  the  demands  of  commerce  and  trade,  and  it 
would  be  idle  to  say  they  existed  only  by  force  of  the 
statute,  and  the  same  is  true  of  the  clause  in  the  act  making 
its  provisions  applicable  to  telephones.  See  authorities 
cited  in  the  brief  of  relator  in  that  case.  But  the 
conrt  declined  to  discuss  that  question,  as  the  question 
between  the  parties  could  be  determined  by  reference  to  the 
statute. 

In  AUntUy.  IngliSj  12  East.  527,  the  Court  of  King's 
Bench  in  England,  in  1810,  held  that  ''where  private 
property  is,  by  the  consent  of  the  owner,  invested  with  a 
public  interest  or  privilege  for  the  benefit  of  the  public,  the 
owner  can  no  longer  deal  with  it  as  private  property  only, 
but  must  hold  it  subject  to  the  rights  of  the  public  in 
the  exercise  of  that  public  interest  conferred  for  their 
benefit." 

In  Vincent  v.  Cfhicago  &  Alton  JR.  JR.  Co.y  49  HI.  33,  the 
Supreme  Court  of  Illinois  held  that  it  was  the  duty  of  a 
railroad  company  to  make  a  personal  delivery  of  consigned 
property  to  the  consignee  in  cases  where  such  delivery  was 
practicable,  and  that  this  duty  existed  independent  of  the 
statate,  and  it  was  within  the  power  of  the  court  to  enforce 
the  observance  of  such  duty.  See  also  People  ex  rel.  v. 
ne  Manhattan  Oas  LigTU  Co.,  46  Barb.  136;  Chic.  &  If. 
Vol.  1—44. 
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W.  R.  Co.  V.  The  People,  66  El.  365 ;  Munn  v.  mimx. 
94  U.  S.  13. 

It  is  insisted  by  the  respondent  that  mandamvtis  is  not 
the  proper  remedy  in  this  case  ;  that  if  the  obligations  ooa- 
tended  for  by  the  relator  do  exist,  they  are  not  enforceable 
by  mandamus.  To  this  we  cannot  agree.  To  onr  mind,  it 
is  the  dnty  of  respondent  to  furnish  the  transmitter  and 
telephone  to  relator  as  it  does  to  its  other  subscribers,  with- 
out discrimination.  That  this  duty  arises  from  the  trust  or 
station  assumed  by  respondent,  and  that  relator  has  no 
adequate  remedy  at  law.  The  duty  is  of  the  same  natoie 
as  the  duties  of  common  carriers.  Respondent  is  a  common 
carrier  of  news,  the  same  as  a  telegraph  company.  Thedaty 
of  common  carriers  is  one  of  law  growing  out  of  their  office, 
and  not  of  contract.  Redfield  on  Carriers,  30,  §  40.  WtA- 
trn  TVanspartation  v.  Nemhall,  24  HI.  466.  The  remedy  by 
mandamuB  is  the  appropriate  one.  The  duty  is  of  a  public 
character,  and  there  is  no  other  adequate  mode  of  relief. 

Vincent  v.  Chic.  &  Alton  S.  S.  Co.,  supra  ;  J^ate  v.  Eart- 
ford  &  N.  H.  R.  R.  Co,,  29  Coun.  538 ;  People  v.  Albany  A 

VL  R.  R.  Co.,  24  N.  Y.  261 ;  2  Shelf  on  Railways,  864; 
Moses  on  Mandamus,  156,  168, 171, 176  ;  2  Redfield  on  Rys., 
257,  275,  294 ;  Chic.  &  N.  W.  Ry.  Co.  v.  The  People,  56  Dl 
305 ;  Tlie  State  ex  rel.  v.  The  Bell  Telephone  Comr 
party 9  supra, 

A  peremptory  writ  of  mandamus  must  be  awarded. 

Writ  allotoed. 


See  Index,  title  '  Discrimination.*' 

See  noten  to  A.  <St  P.  Tel.  Co.  v.  W.  U.  Tel.  Co.,  ante,  p.  81 ;  State  of  Ohio 
ex  rel.  Am.  Un.  Tel.  Co.  v.  Bell  Tekph,  Co.,  ante,  p.  999. 
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Suprmne  Court  of  Jftnnesoto,  E^ruar^  14ihf  1886, 

(88  Minneeota,  327.) 
LiMrmro  timb  to  claim  damaqes. 

The  printed  blank  forme  in  common  use  by  a  telegraph  company  contained 
the  following  conditions  :  '*  No  claim  for  damages  shall  be  valid  unless 
presented  in  writing  within  thirty  days  after  sending  the  message  ;*'  and 
beneath  the  blank  space  for  the  message  and  place  of  signature  was 
printed  in  large  type,  "  Read  the  notice  and  agreement  at  the  top." 
HtULt  that  one  who  filled  up  and  signed  a  message  upon  such  blank  form 
wae  presumed  to  have  had  notice  of  such  condition,  and  was  bound  by  it 
as  a  part  of  his  contract  with  the  company.  HM^  also,  that  the  same 
a  reasonable  stipulation  and  not  contrary  to  public  policy. 


Appbal  by  defendant  from  a  judgment  of  the  Mnnici- 
pal  Oourt  of  St.  Paul. 

/.  F.  D.  Heard^  for  appellant. 

(7.  D.  0^ Briefly  for  respondent. 

Yandbbbubgh,  J. :  The  plaintiff  claims  damages  for  the 
defendant's  alleged  negligence  in  unreasonably  delaying  to 
send  a  telegraphic  message  over  its  lines  from  St.  Paul  to 
Chicago.  The  message,  which,  with  accompanying  con- 
ditions, is  made  part  of  the  complaint,  is  entitled  ''Half- 
jate  Message."  Then  follow  printed  terms  and  conditions, 
among  which  is  included  the  following:  '^No  claim  for 
damages  shall  be  valia  unless  presented  in  vrriting  within 
thirty  days  after  sending  the  message;"  followed  by  a 
direction  as  follows:  ''Send  the  following  half-rate  mes- 
SBgBi  sabject  to  the  above  terms,  which  are  agreed  to : 
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**  8t  Paul,  Minn.,  Mart 

"To  HcCkHnnickf  Admme  ft  Co.,  Chicago : 

**Cloeemy  deal 

**  (Signed)  I 

"  B^  Read  the  notice  and  agreement  at  the  top." 

The  blank  form  on  which  the  message  was  w: 
the  one  in  common  nse  by  the  company,  and  tl 
evidence  or  suggestion  that  the  plaintiff  was  ml 
or  in  any  way  misled,  as  to  the  natnre  or  cont€ 
instrument  signed  by  him.  Under  the  circumstai 
case,  as  they  appear,  he  must  be  presumed  to 
notice  of  its  terms  and  conditions.  Wolf  v.  T 
Oo.  62  Pa.  St.  83 ;  Belger  v.  DinsTnare,  61  N.  ^ 
follows,  therefore,  that  the  terms  embraced  in  t 
form  became  part  of  the  contract  between  the  pi 
the  company,  and  are  binding  on  him  in  so  far  s 
reasonable  regulations.  Schwartz  ¥.  AUa/nt^ 
Tel.  Co.f  18  Hun,  167;  Yawing  v.  W.  U. 
66  N.  Y.  163;  GrinneU  v.  W.  U.  Tel.  Co.^ 
299 ;    Heimann  v.  W.  U.  Tel.  Co.,  57  Wis.  661 

It  cannot  be  contended  tliat  a  regulation  req 
sender  of  a  message  to  present  his  claim  for  d 
writing  promptly  to  the  company  is  an  unreaso 
Considering  the  character  of  its  business,  such 
would  be  necessary  for  its  own  protection,  and  t 
seasonably  to  ascertain  the  facts  in  the  case,  an( 
or  preserve  the  proper  evidence.  It  is  not  a 
intended  to  shield  the  company  from  the  conseqi 
neglect  of  duty  on  its  part,  but  prescribing  a  dutj 
formed  by  the  plaintiff  before  he  should  be  < 
maintain  his  action.  Wolf  v.  W,  U.  Tel.  Co., 
similar  rule  is  well  established  in  insurance  case 
V.  W.  U.  Tel  Co,,  34  N.  Y.  Super.  Ct.,  390.  N( 
apparent  why  30  days  is  not  a  reasonable  limit 
such  cases,  and  no  suggestion  is  made  that  the  p! 
not  have  ample  opportunity  within  that  time  to  ; 
claim.  Heimann  v.  W.  U.  Tel,  Co.,  supi 
however,  expressly  admitted  that  he  did  not  co 
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such  condition,  and  no  claim  was  made  till  suit  bronght, 
more  than  60  days  after  the  dispatch  was  sent.  He  was 
not,  therefore,  entitled  to  recover. 

Jvdgment  reversed. 


Edward  Ibwtn  v.  Gbrat  SonTHBBNTELSPHOifBCoKPAirr. 

Supreme  Court  of  Louitiana,  FtHnnarfft  1886. 

(87  La.  An.  68.) 
Poles  in  strebtb. —  Asu^nmo  owmkiis. 

Where  telephone  poles  have  been  erected  as  permitted  by  both  State  and 
mmiioipal  authority,  and  with  aU  possible  regard  to  public  and  priTata 
conTenience,  courts  will  not  direct  their  removal. 

Abutting  owners  have,  in  Louisiana,  no  fee  in  the  streets  or  sidewalks. 

Action  for  removal  of  telephone  poles. 
The  facts  appear  in  the  opinion. 

T.  Oilmore  &  SonSy  and  Singleton,  Bratime  <ft  Choaiey  for 
plainti£F  and  appellant. 

Bayne  &  Denegre,  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by  Bebmudez,  0. 
J.:  This  snit  is  brought  for  the  removal  of  a  pole,  erected 
at  the  inner  angle  of  the  sidewalk,  forming  the  comer  of 
two  of  the  principal  streets  of  this  city. 

The  defense  is,  the  general  issue  and  an  averment  that 
the  ix)st  was  constructed,  with  State  and  municipal  author- 
ity, for  the  purpose  of  supporting  the  wires  used  and  neces- 
Hury  for  the  transmission  of  messages. 
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The  plaintiff  appeals  from  a  jadgment  in  fai 
defendant. 

The  power  of  the  State  and  of  municipal  coi 
over  public  or  common  property,  to  regulate  the 
for  purposes  of  public  utility,  is  no  longer  a  mo( 
tion,  where  no  coustitutiontd  rights  are  infringed 

It  is  well  defined  to  be  the  rightful  authority  w 
in  every  sovereignty  to  control  and  regulate  thos 
a  public  nature  which  pertain  to  its  citizens  in  coi 
to  appropriate  individual  property  for  the  public 
the  public  safety,  necessity,  convenience  or  w< 
demand.  Cooley  Const.  lim.,  p.  662)  sec.  624; 
681 ;  676,  sec.  642 ;  Angell  on  Highways,  sec.  281 

In  his  remarkable  work  on  municipal  corporat: 
dealing  with  this  subject,  Judge  Dillon  says : 

^^The  legislature  of  the  State  represents  the 
large,  and  has  full  and  paramount  authority  ovej 
ways  and  public  places.  *  ♦  ♦  By  virtue  of  ito 
over  public  ways,  the  legislature  may  authorize 
done  upon  them,  or  legalize  obstructions  then 
would  otherwise  be  deemed  nuisances.  As  familia 
of  this,  may  be  mentioned  the  authority  to  railiv 
telegraph  and  gas  companies  to  use  or  occupy 
highways  for  their  respective  purposes.  *  * 
ever  the  legislature  may  authorize  to  be  done  is 
lawful,  and  of  such  acts,  done  pursuant  to  the 
given,  it  cannot  be  pr  icated  that  they  are  nui 
they  were  such  without,  they  cease  to  be  nuisai 
having  the  sanction  of  a  valid  statute.  *  *  *  ] 
sanction,  directly  given  or  mediately  conferred 
municipal  action,  is  necessary  to  authorize  the  jib 
for  the  posts  of  a  telegraph  company.  If  sucl 
erected  within  the  limits  of  a  street,  or  highway 
such  sanction,  they  are  nuisances,  but  if  the  ei 
thus  authorized,  they  are  not.  V.  Dillon  Mun.  ( 
667,  698,  8rd  ed. ,  and  authorities  referred  to. 

CStizens  have,  nevertheless,  the  right  to  compla 
sauces  ;  but  this  they  can  successfully  do  only 
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effects  are]not  commoo  to  every  person,  but  produce,  by  the 
invasioQ  of  some  vested  right,  a  special  or  particular  damage 
to  them,  as  distinguished  from  the  rest  of  the  public.  3 
Ann.  648, 1062  ;  86  Ann.  16S  ;  Wood  on  Nuisances,  472,  641, 
792  ;  Dillon  on  Mun.  Corp.  379,  696,  Srd  ed. ;  17  Rep.  1884,  p. 
906 ;  18  Rep.  727. 

For  injuries  that  are  consequential,  i.  e.^  the  results  of 
acts  done  within  the  scope  of  the  power  granted,  arising 
from  a  proper  exercise  of  the  same  and  which  can  in  no 
sense  amount  to  an  actual  taking  of  property  or  dives- 
titure ol  acquired  right,  no  remedy  can,  however,  be 
had.  Wood  on  Nuisances,  sec  767,  p.  798 ;  sec.  764,  p. 
796 ;  sec.  666,  p.  681. 

In  the  present  instance  the  plaintiff  would  be  entitled  to 
complain  if  the  post  had  been  erected  without  authority,  aAd 
if  the  free  use  and  enjoyment  of  his  premises  had  been 
materially  obstructed,  or  his  property  had  been  taken  or 
damaged  without  just  compensation. 

In  locating  i>osts  of  this  description,  patties  entitled  to  do 
80  ehould  exercise  their  right  so  as  to  incommode  or  incon- 
▼enienoe,  the  least  possible,  those  in  front  of  whose  prop- 
erty the  XK>le8  are  to  be  put  It  is  nothing  but  just  that 
they  be  held  to  a  strict  observance  of  this  duty. 

The  only  question,  therefore,  which  arises  in  this  case,  is 
rfmply  whether  the  post  was  erected  with  proper  authority 
And  with  due  observance  of  the  conditions  under  which  the 
same  was  granted. 

It  olearly  appears  from  the  act  or  statute  invoked  by  the 
defendant  (No.  124  of  1880,  amending  sec.  696,  R.  8.,  p. 
16BX  tiiat  the  right  was  conceded  by  the  legislature  to 
4ame§Ue  corporations  legally  created,  to  erect  poles,  abut- 
ments and  other  works  necessary  for  the  operating  and 
Maintaining  of  their  lines,  for  the  purpose  of  transmitting 
inteUigeDce  by  magnetic  telegraph  w  telephone,  or  other 
Byttem,  along  all  State,  parish  or  public  roads  and  waters ; 
ud  aleo  along  the  streets  qf  any  city  with  the  consent  of 
ttt  oouncil  or  trustees  thereof. 

The  act  provides,  as  conditions,  that  the  authorized  con- 
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stmction  shall  not  prove  an  obstruction  and  that  c 
tion  shall  be  made. 

The  language  nsed  by  the  law  giver  certainly  la 
ness  and  precision,  bnt  it  evidently  can  mean  a 
only  that  the  allowed  work  or  construction  shall  i 
ially  obstruct  the  necessary  nse  of  property,  and 
pensation  shaU  be  made  when  private  estate,  in  < 
susceptible  of  sale  and  purchase,  whether  it  belo: 
State  or  individuals,  or  juridical  persons,  is  tak< 
purpose  of  executing  the  work  or  construction  an( 
ing  its  use. 

The  record  shows  that,  in  furtherance  of  t 
authority  delegated  by  this  act  of  1880,  mun 
mission  or  sanction  was  procured  from  the  ci^ 
Orleans,  by  the  exchange  company  which 
operated  and  represented  by  the  defendant,  ai 
establish  that  it  was  ever  abrogated,  or  has  ceas< 
any  further  effect. 

Ordinance  4906,  Administration  Series,  whic 
first  passed,  does  not  appear  to  have  been  interfei 
ordinances  519  and  647,  Council  Series,  su 
adopted,  so  as  to  deprive  the  company  of  the 
conceded  privilege  of  erecting  poles  for  its  telej 
poses.  If,  by  those  ordinances,  the  city  has  imp- 
tions  for  her  own  benefit,  which  the  defendant  i 
observe  and  has  disregarded,  the  city,  and  not  tl 
can  alone  be  heard  to  complain. 

The    obnoxious  object   is    represented    as  a 
unsightly  post,   erected  by  the  defendant  on 
property,  whereby  his  gallery  and  its  support  j 
and  complete  access  and  view  to  and  from  his  pr 
vented  and  a  permanent  nuisance  established. 

The  evidence  fails  to  show  that  the  erection  o 
which  was  put  up  under  the  direction  of  the  cit] 
obstructs  the  free  ingress  and  egress,  or  the  v: 
from  plaintiffs  premises,  or  has  caused  him,  o: 
other  citizen,  any  direct  or  positive  injury,  or  n 


LOUISIANA,  1886.  713 


Edward  Irwin  ▼.  Great  Southern  Telephone  Company. 


which  is  special  to  either,  or  which  is  not  common  to  ererj 
person,  or  that  it  is  in  some  way  unbearable. 

It  cannot  be  urged,  as  a  serious  ground  of  complaint,  that 
the  pole  is  an  obstruction,  because  it  prevents  one  from 
leaping  from  the  corner  of  the  sidewalk,  across  the  gutter 
upon  the  bridge,  through  the  particular  spot  on  which  the 
post  was  erected.    This  is  an  imaginary  inconvenience. 

It  was  pressed,  besides,  that  this  corner  is  sometimes  so 
overcrowded  that  pedestrians,  in  order  to  make  their  way, 
have  to  pass  or  go  through  plaintiff's  store.  This  obstruc- 
tion to  circulation  surely  was  not  the  post  but  the  crowd. 
The  latter  and  not  the  former,  then,  should  be  removed  as 
the  impediment. 

The  evidence  shows  that  the  pole  was  erected  in  conform- 
ity with  the  requirements  in  the  municipal  ordinance  in 
this :  That  tiie  wires  have  been  laid  at  such  a  height,  between 
10  and  16  feet,  from  the  top  of  the  gallery  in  front  of  plaint- 
iff's property,  as  not  in  the  least  to  obstruct  the  application 
and  free  use  of  ladders  in  case  of  conflagration  either  in 
reaching  the  top  of  the  veranda  or  resting  another  ladder 
on  that  top. 

But,  even  if  the  plaintiff  or  pedestrians  are  put  to  some 
little  inconvenience,  it  is  such  as  is  unavoidable  and  must 
be  endured.    It  is  damnwm  absque  injuria. 

The  authorities  relied  upon  by  the  plaintiff  to  bear  out  a 
claim  for  compensation  can  receive  no  application  in  this 
State,  in  which  abutting  proprietors  are  not  recognized  as 
having  a  fee  in  the  sidewalks  or  streets  in  front  of  their 
estates,  which  are  considered  as  public  property  (R.  C.  C. 
464,  468),  belonging  to  all  in  common,  over  which  the  State 
and  political  organizations  deriving  their  existence  and 
powers  from  her,  have  all  the  control,  the  exercise  of  which 
the  organic  law  does  not  forbid.  The  power  thus  exercised 
ia  not  one  of  expropriation,  but  of  appropriation,  or  of  regu- 
lation of  the  use  of  such  public  property. 

Li  the  present  controversy  we  are  satisfied  that  the  erec- 
tion of  the  telephone  pole  complained  of  was  accomplished 
with  anterior  proper  authority,  after  compliance  with  all 
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aonditions  precedent  impoeed  by  the  State  and 
with  as  little  inoonrenience  as  poesible  to  the  plai 
to  the  public ;  that  if  snch  conetraction  and  the  u 
pole  be  an  actual  nuisance  at  aU,  it  is  such  as 
materially  interfere  with  the  comfortable  enjo^ 
plaintiffs  property,  and  as  causes  little  or  no  hann 
to  any  one,  which  is  easily  bearable  and  which  ] 
endured  in  Tiew  of  the  great  public  service  which 
it  renders,  and  that  nothing  shows  that  the  defei 
tran^liessed  the  authority  granted,  or  ill  used,  or 
or  abused  the  same  so  as  to  justify  any  plausible  o 

The  judgment  of  the  lower  court  was  correctiy 
in  fkvor  of  the  defendant 

It  is  affirmed  with  costs. 

MAKKiKd^  J.y  writes  diescintiiig  opbiloiL 
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WxsTXEir  nmoK   Tblsobaph   Company  v.  R.   S. 

Edsalii, 


Supnme  Court,  March  £7,  1886, 
Tez.  668.) 


IJIAHUTT  or  nOAGRAFH  COMPANIM.— BURDXN  OF  FBOOT.— BSHDBB  BOOlO 

BT  nniRD  connmov. — Msasubs  ov  daiiaom. 

fe  abemco  of  epecial  contraol.  telegraph  companies  are  not  insurers  of  the 
■ila  and  accorate  transmission  of  messages. 

Ite  insaiUtin  of  cnlpaMe  negligence  of  the  company  in  sny  given  case  Is 
ana  €f  fsd  for  the  jury. 

Roof  of  UBaas^  ddaj  or  error  in  transmission  makes  a  prima  faeie  case 
*g*»»»«^  the  company,  upon  which  rests  the  harden  of  excusing  itself. 

Oaa  who  writes  a  mcesige  upon  a  printed  blank,  is,  in  abaenee  of  fraud, 
flstopped  fhMn  denying  the  binding  force  of  the  printed  regulations  and 
<6Hniiknai.    IWhua  to  read  them  will  not  excuse  him. 

Iholiin  agNen  case  held  not  to  establish  fraud  of  the  operator. 

Tha  proper  meeenro  of  damages  arising  from  mistake  in  a  t^egram  is  such 
as  Ittay  hMj  and  reasonably  be  considered  as  arising  naturally  from  the 
iMHMh  of  eontnet  ilMli,  or  such  as  may  reasonably  be  supposed  to  have 
bean  intfaa  contemplation  of  the  partiea  when  they  made  the  contract, 
aa  Ifaa  probable  result  of  ita  braaoh. 

AcnoH  for  damafjee  for  error  in  transmission  of  a  tele- 
gna.  Facts  acppear  in  opinion.  Appeal  by  defendant 
below. 

summons  A  Fidd^  for  appellant. 

Patter  Jt  Hughes^  for  respondent. 

Wattb,  J. :  Com.  App.  «  «  «  Appellant 
ineiflta  that  the  court  erred  in  the  charge  to  the  jury, 
ia  aaaaming  that  if  there  had  been  an  alteration  in  the 
in  its  transmission  and  deliTery  as  claimed,  that 
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then  the  alteration  resulted  from  the  culpable  negligeDoeot 
the  company  or  its  agents. 

It  is  a  well  known  fact,  that,  owing  to  apparently  eooei- 
trie  and  unexpected  disturbances  of  the  electric  oarTait8,as 
well  as  other  causes  against  which  prudence  and  foieaij^ 
could  not  provide,  although  a  message  may  be  properly  and 
correctly  forwardv^d  from  the  originating  office,  witii  Iba 
most  exact  precision,  its  passage  upon  the  wire  may  bi 
entirely  interrupted,  or  the  sounds  or  signals  thereby  so 
changed  that  a  different  message  is  received  from  tbat 
which  was  sent. 

Hence  the  established  rule  is,  that  in  the  absence  of  a 
special  contract  limiting  or  regulating  the  liability  of  tde- 
grapb  companies,  they  are  not  held  to  insure  the  safe  and 
accurate  transmission  and  delivery  of  messages.  In  tiia 
discharge  of  the  duty  assumed  in  transmitting  and  deliTer- 
ing  messages  for  compensation,  they  are  held  to  the  exer- 
cise of  such  care  and  diligence  as  is  reasonably  adequate  to 
a  faithful  discharge  of  the  duty.  Womack  v.  W.  U. 
Tel.  Co.,  58  Tex.  176;  W.  U.  IW.  Co.  v.  NM, 
67  Tex.  283 ;  Breese  v.  U.S.  Tel.  Co.,  48  N.  Y.  182 ;  Sweat- 
land  V.  Illinois,  etc.  Tel.  Co.,  27  Iowa,  433;  EUU  t. 
American  Tel.  Co.,  13  Allen,  226;  Washington,  etc.  T(L 
Co.  V.  Hobson,  16  Gratt.  122. 

Where  there  has  been  a  material  alteration  in  the  terms 
of  a  message  in  its  transmission  and  delivery,  in  the  absenos 
of  a  special  contract  limiting  the  liability,  then,  as  to 
whether  or  not  such  alteration  is  the  result  of  culpable 
negligence  on  the  part  of  the  company  or  its  agents,  is  a 
question  of  fact,  to  be  determined  on*  the  attending  facts 
and  circumstances. 

It  is  now  the  generally  accepted  doctrine  that  in  sndi 
cases,  where  it  is  shown  that  the  message  was  received  by 
the  company  and  not  delivered,  or  delivered  in  a  materially 
altered  or  changed  condition,  this  makes  Vi  prima  facie  case 
of  negligence  against  the  company,  and  the  burden  rests 
upon  it  to  show  that  the  condition  resulted  from  some 
excusable  cause.     14  Federal  Reporter,  722,  note  x  ;  'Gray's 
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Gommanications  by    Telegraph,   §  26,   note  3;  also  §  53, 
note  1. 

The  effect  of  the  charge  may  be  seen  from  the  following 
extract :  ''And  if  yon  further  believe  that  when  said  mes- 
sage reached  its  destination,  and  was  received  by  said 
Butler,  that  it  was  so  altered  and  changed  as  to  read 
*  sheep'  instead  of  'Shep,'  you  wiU  find  for  the  plaintiff/' 

Appellant  had  adduced  evidence  tending  to  show  that  at 
that  time  its  line  over  which  the  message  in  question 
passed  was  in  good  condition,  that  the  instruments  in  use 
were  first-class,  and  that  it  had  skillful  and  careful  opera- 
tors in  its  employment.  It  was,  therefore,  error  for  the 
court  to  assume  that  tlie  alteration  was  the  result  of  culpa- 
ble negligence.  Under  the  circumstances  that  question 
should  have  been  submitted  to  the  jury  by  appropriate 
instructions. 

It  appears  with  sufficient  certainty  that  the  message  as 
signed  by  appellee  was  written  upon  one  of  the  company's 
blanks,  upon  which  certain  stipulations  were  printed. 
Amongst  these  were  that  the  company  would  not  be  liable 
for  errors  in  unrepeated  messages,  and  unless  the  claim  was 
presented  in  writing  within  sixty  days  after  the  message 
was  sent. 

In  reference  to  such  stipulations  the  weight  of  authority 
is  clearly  and  decidedly  that  where  one  writes  a  message 
ai>on  one  of  these  blanks,  and  signs  the  same  without  dis- 
sent, he  will,  in  the  absence  of  fraud,  be  estopped  from 
denying  the  binding  force  of  such  regulations,  notwith- 
standing he  did  not  in  fact  read  them.  Gray's  Communi- 
catians  by  Telegraph,  p.  62,  note  2.  And  such  a  person 
will  not  be  permitted  to  show  that  he  did  not  read  or  under- 
stand the  conditions  contained  in  the  printed  regulations. 
14  Federal  Reporter,  721,  note  u,  and  p.  722,  note  v. 

Appellant  in  this  case  asserted  the  conditions,  and  especi- 
ally that  with  respect  to  the  repeating  of  the  message,  as  a 
defense  to  the  action  for  damages.  To  obviate  the  effect  of 
that  defense,  appellee  claimed  that  he  was  ignorant  respect- 
ing the  business  of  telegraphy,  and  so  informed  the  opera- 
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tor,  and  requested  him  to  write  the  message,  whi 
and  that  the  operator  so  held  the  message  to  a) 
his  signatare  that  the  printed  conditions  were 
from  his  view  by  the  operator's  hand,  and  that  1 
see  the  printing,  and  hence  knew  nothing  of  t 
He  claims  that  the  operator's  condact  in  the  ma 
tuted  such  fraud  upon  him  as  relieved  him  from 
of  the  conditions. 

It  appears  from  the  evidence  that  when  he  c 
the  operator  and  informed  him  of  what  was  d( 
the  operator  passed  out  some  blanks  and  told  : 
write  the  message  upon  them,  but  appellee  rem 
be  knew  nothing  of  the  business ;  that  he  had  ne 
a  message,  and  requested  the  operator  to  write 
which  was  done,  appellee  dictating  the  message 
had  been  written  and  corrected,  the  operator 
same  upon  the  counter,  keeping  one  hand  upoo 
the  message,  and  pointing  to  appellee  the  place 
name  should  be  signed.     It  also  appears  that  fc 
date  and  address  the  following  words  were  pi 
'"  Send  the  following  message,  subject  to  the  al 
which  are  agreed  to."     And  just  below  whe 
signed  his  name,  an  index  hand  was  placed  and 
printed  :  ''  Read  the  notice  and  agreement  at  th 

While  the  court  charged  the  jury  correctl 
effect  of  appellee's  signing  the  message,  the  cc 
charged  the  jury  in  eflfect  that  if  the  operator  bj 
words  misled  appellee,  or  prevented  him  from  : 
conditions,  then  that  they  would  not  be  bii 
appellee.  From  the  character  of  the  verdict, 
the  jury  found  that  appellee  was  not  bound  by 
conditions,  upon  the  ground  of  the  fraud  of  the 

In  Wolf  V.  W  U  TeL  Co.,  62  Pa.  St.  83,  it 
said  that  there  must  not  be  anything  deceptive 
ner  in  which  these  printed  regulations  are  graf 
contract.  And  that,  notwithstanding  the  regi 
in  small  type,  yet  if  the  notices  upon  the  bla 
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attention  to  them,  are  plainly  and  conspicuously  printed, 

that  will  be  sufficient. 
Appellant  claims  that  the  operator  was  the  agent  of 

appellee  in  writing  and  preparing  the  message,  and,  there- 
tore,  no  fraud  could  be  imputable  to  appellant  on  account 
of  any  fraudulent  conduct  of  the  operator  in  preparing  the 
message  for  appellee. 

Evidently  the  operator  in  the  preparation  of  the  message 
was  acting  for  the  appellee,  and  not  the  company.  True, 
he  was  the  agent  of  tlie  company  to  receive  and  forward 
messages,  but  not  to  write  messages  for  others.  Now,  when 
appellee  specially  requested  the  operator  to  do  this  work 
for  him,  the  operator  in  respect  to  that  particular  matter 
was  as  much  the  agent  of  the  appellee  as  if  he  had  been  a 
stranger  to  both  parties.  To  illustrate  this  thought,  sup- 
pose that  appellee,  innfead  of  calling  upon  the  operator,  had 
called  upon  his  friend  West,  and  West  had  in  every  respect 
X>erformed  the  duty  as  it  was  performed  by  the  operator, 
no  one  would  contend  that  appellant  would  be  bound  by 
the  acts  of  this  stranger. 

The  record  discloses  the  fact  that  the  printed  notice  to 
read  the  agreement  at  the  top  of  the  message  was  in  plain 
view  of  the  appellee  when  he  signed  the  message,  and  it 
seems  that  he  neither  read  nor  paid  the  slightest  attention 
to  that ;  and  it  is  by  no  means  a  plausible  assumption  that 
if  the  operator  had  removed  his  hand  entirely  from  the  mes- 
sage,  that  the  appellee  would  have  given  the  slightest  atten- 
tion to  the  printed  conditions.  He  was  a  witness  upon  the 
stand,  and  did  not  even  intimate  that  he  read  the  notice,  or 
would  have  read  the  conditions  had  the  message  been 
handed  to  him.  Besides,  the  fact  that  at  first  the  operator 
placed  the  blanks  before  the  appellee,  and  directed  him  to 
write  the  message  thereon,  would  tend  to  show  that  there 
was  no  intentional  fraud  upon  the  part  of  the  operator. 

The  finding  that  the  appellee  was  released  from  the  con- 
ditions by  reason  of  the  fraud  of  the  operator  is  not  sus- 
tained by  the  facts  and  circumstances  of  the  case.  Through- 
oat  there  is  an  absence  of  the  essential  elements  of  fraud 
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which  would  autliorize  a  court  to  relieye  against 
tract  This  may  seem  to  be  a  hard  case  ;  grant  tl 
nevertheless,  when  relief  is  extended  upon  tha 
then  it  is  true  that  hard  cases  maike  had  law.  Tl 
will  be  excused  on  account  of  his  ignorance  of  th 
maxim  of  universal  application,  for  to  grant  re 
that  account  would  result  in  obliterating  all  law. 

Appellant  claims  that  the  court  erred  in  subr 
an  element  of  damage  recoverable  in  this  action, 
to  what  is  known  as  the  ^^  ranch  sheep,"  bee 
asserted  such  damage  was  not  in  the  contemplai 
parties  as  resulting  from  a  breach  of  the  conti 
time  it  was  made. 

In  the  leading  case  of  Hadley  v.  BaxendalCy  9 
which  is  invariably  cited  with  approval  by  the 
courts,  the  doctrine  is  stated  as  follows :  "  Whej 
ties  have  made  a  contract,  which  one  of  them  h: 
the  damages  which  the  other  party  ought  to 
respect  of  such  breach  of  contract  should  be  su< 
fairly  and  reasonably  be  considered  either  arising 
2.  €.,  according  to  the  usual  course  of  things, 
breach  of  contract  itself,  or  such  as  may  reasona 
posed  to  have  been  in  the  contemplation  of  both 
the  time  they  made  the  contract,  as  the  probabl 
the  breach  of  it." 

In  this  case  the  particular  breach  consisted  ii 
the  agent  to  meet  appellee  with  sheep  instead  o: 

Thus  it  would  seem  that  the  removal  of  the  sh 
falo  Springs,  assuming  that  the  agent  should 
upon  the  message,  would  have  been  the  result  a< 
the  usual  course  of  things.  For  Butler,  the  age 
lee,  had  charge  of  the  aheep,  and  was  subject  to 
of  appellee.  Now  when  he  received  an  order  di 
to  take  the  sheep  to  Buffalo  Springs,  the  taking 
that  point  is  the  natural  result  of  giving  the  or 
the  damage  to  these  ^' ranch  sheep,"  occasioned 
them  to  and  from  Buffalo  Springs,  in  complianc 
order,  would,  as  a  general  rule,  be  recoverable. 
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To  authorize  a  recovery  as  to  these  sheep,  appellee  would 

J  luiYe  to  show  that  due  care  had  been  exercised  on  the  drive, 

-,  and  that  fhe  damage  necessarily  resulted  from  the  exposure, 

f  efeo.    Thus  fhe  recovery  could  be  had  only  for  such  elements 

of  damage  as  appellee  has  asserted  in  his  petition. 

These  conclusions  sufficiently  dispose  of  this  appeal.  The 

otbar  errors  assigned  need  not  be  discussed,  as  they  are  such 

as  may  not  arise  upon  another  trial. 

Onr  conclusion  is  that  the  judgment  ought  to  be  reversed 

and  the  cause  remanded. 

ReiDersed  and  remanded. 


Hon.— See  Index,  titles  « Limiting  LiabUity,"  "Boxden  of  Flroof,' 


See^  akOy  notes  to  ManviUe  ▼.  W.  U.  Tel.  Co.,  ante,  p.  fHH;   Tlfhr  v. 
W.  U.  Td.  Co.,  ante,  p.  14;  BartleU  y.  W.  U.  TeL  Co.,  ante,  p.  45. 


WxsTXBN  XJiaoif  TsLSGBAPH  Co.  V.  Baltikobb  &  Ohio 

Tbleobaph  Co. 

United  States  Cireuit  Court,  Diatriet  of  Indiana,  188$. 

(28  Fed.  R.  12.) 

CONTRAOT  FOB  BXCLUSIVB  PBTnLBQB. 

▲  oootraot  granting  one  company  an  exclusiye  privilege  to  operate  a  tele- 
giapli  line  along  a  line  of  railroad,  held,  against  public  policy  and  void. 

AppuoATioir  for  temporary  restraining  order. 
The  facts  appear  in  the  opinion. 

McDonald^  BvUer  &  Maeon^  for  complainants. 

HarrieoTh.  Miller  &  Man^  for  defendants. 
VOL.  1—46. 
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Woods,  J.:    Upon  the  facts,  as  deduced  from 
answer,  it  seems  to  me  that  the  contract  between  t! 
iffs,  in  so  far  as  it  stipulates  for  an  exclusive  rigl 
'part  of  the  Western  Union  to  do  telegraphing  bi 
and  from  the  stock-yards,  and  especially  in  and  f 
principal  office  "  of  the  Union  Railroad  Transfer  a 
yard  Company,  is  illegal  as  being  against  publ 
To  say  that  the  cases  in  which  this  doctrine  has  t 
oiated  do  not  apply,  or  that  the  doctrine  itsell 
apply,  to  a  contract  for  an  exclusive  right  in  rei 
particular  building,  such  as  the  one  in  question  it 
be,  would,  as  it  seems  to  me,  be  unreasonable.    C 
ticular  rooms,  or  parts  of  the  building,  leased 
Western  Union  Telegraph  Company  is,  of  cours 
to  the  exclusive  occupation  and  use;  but,  in  respc 
parts,  or  rooms,  of  which  it  acquired  and  att< 
acquire  no  use  or  right  of  possession,  the  effort 
or  limit  the  uses  to  which  they  should  be  put  b] 
competition  with  that  company  is  clearly  obnoxi 
doctrine,  now  well  established,  that  an  exclusive 
to  do  telegraphing  upon  or  along  any  railroad 
given   to  any  person  or  company.      W.  U.  2 
Amer.   U.  Tel.  Co.,  9  Biss.   79;     W.    U.  T 
Burlington  &  8.  W.  By.  Co.^  3  McCrary,  1 
11  Fed.  Rep.    1;    IF.  17.  Td.  Co.  v.  BaUin 
Tel.  Co.,  19  Fed.    Rep.    660;    JPensacola  1 
W.    U.    Tel.    Co.,    96    U.    S.    1;     W.    U.    T 
Amer.  TJ.  Tel.  Co.,  65  Ga.  160;   8.  C,  38  -A 
781 ;  Rev.  St.  §  3964. 

If,  therefore,  there  is  any  ground  upon  which 
tion  prayed  for  can  issue,  it  must  be  because  the 
has,  without  right  previously  acquired,  entere( 
right  of  way  and  lands  of  the  defendant,  the  Uni< 
Transfer,  &c.,  Co.,  and  erected  its  poles  therec 
this  wrong,  if  it  be  a  wrong  for  which  an  injun< 
issue,  the  Western  Union  Telegraph  Company,  fo 
already  stated,  either  by  itself  or  jointly  with  ite 
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iflEi  has  no  right  to  complain ;  and  in  respect  to  its  co-plaint- 
iff, the  answer  shows  that  its  name  as  plaintiff  has  been 
used  by  the  telegraph  company  under  and  by  virtue  of  the 
provision  to  that  effect  in  the  contract  between  the  two  com- 
I)anies,  and  that  otherwise  the  suit  is  not  prosecuted  at  the 
instance  or  jFor  the  benefit  of  the  Belt  Railroad  &  Stockyard 
Company,  but  solely  at  the  instance  and  for  the  benefit  of 
the  Western  Union  Telegraph  Company.  Even  if,  therefore, 
the  Belt  Bailroad  &  Stockyard  Company,  in  a  suit  in  its 
own  name  and  for  its  own  benefit,  might  enjoin  such  use  of 
its  land  by  the  defendant  until  the  right  should  be  con- 
demned and  paid  for,  in  accordance  with  the  Constitution  of 
the  State,  the  relief  ought  not  to  be  granted  in  this  action. 
QtUBrCy  whether  or  not,  as  against  the  Belt  Road  &  Stock- 
yard Company,  the  Baltimore  &  Ohio  Railroad  Company, 
under  its  lease,  has  not  the  implied  right  to  carry  a  tele- 
graph wire  or  wires  into  its  office,  in  the  building  in  ques- 
tion, for  purposes  incident  to  its  own  business ;  and  if  so, 
to  erect  on  the  lands  and  right  of  way  of  that  company  the 
necessary  poles.  If  it  had  these  rights,  as  I  am  inclined 
to  believe  it  had,  it  could  employ  (as  in  fact  it  did  employ) 
the  defendant  telegraph  company  to  do  the  work  for  it,  and 
this  would  be  a  complete  defense  to  the  action  as  predicated 
upon  the  constitutional  provision  against  the  appropriation 
of  property  without  compensation  first  duly  assessed  and 
paid,  and  leave  the  case  to  stand  wholly  upon  the  contract 
for  an  exclusive  privilege,  which,  as  we  have  seen,  cannot 
be  permitted.  The  application  for  a  temporary  restraining 
order  iSi  therefore,  overruled. 
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6.  P.  Massbkoale  bt  al..  Appellants,  y.  Wsstbbn  Ukio] 

Tblegbaph  Company,  Respondent. 

Mi890uri  Court  of  Appeals,  April  7, 1885. 
(17  Mo.  App.  2B7.) 

LDOIIMG  TIMB  to  FBBSENT  GLADE. —  WaIVXB. 

A  ttipalfttion  limiting  the  time  within  which  a  claim  most  be  made  agidn 
a  telegraph  company  for  damage  arising  from  negligence  in  the  tiaii 
miBBion  of  a  message,  is  valid  and  binding,  and  is  not  waived  bj  an  or 
promise  of  an  agent  of  the  company  to  "  look  into  the  matter.** 

AoTiON  for  damages  for  error  in  dispatch.  Facts  app« 
in  the  opinion. 

C.  M.  Naptoriy  for  the  appellants. 

E.  T,  AlleUy  for  the  respondent. 

Lewis,  P.  J.,  delivered  the  opinion  of  the  conrt: 
The  plaintiffs'  agent  at  Selma,  Alabama,  sent  to  them  i 
St.  Louis  a  telegraphic  dispatch  directing  the  shipmei 
of  certain  corn  and  flour  to  Selma.  The  message,  i 
delivered  by  the  sender  to  the  defendant  corporation,  coi 
tained  the  word  "sight,"  which,  when  it  reached  tt 
plaintiffs,  had  become  changed  to  the  word  '' eight, '*  t 
an  error  in  substituting  the  letter  e  for  the  letter  s  ;  whic 
substitution,  it  was  admitted,  had  occurred  in  the  transmi 
sionfrom  Sehna  to  Montgomery,  a  relay  station  on  tl 
route.  The  error  caused  a  damage  to  the  plaiutiffs  in  tl 
sum  of  $87.26,  for  which  they  sue.  The  Circuit  Court,  si 
ting  as  a  jury,  found  for  the  defendant. 

The  dispatch  was  sent  as  a  night  message  on  January  1! 
1882,  and  was  delivered  to  the  plaintiffs  on  the  morning  < 
the  13th.    It  was  written  by  the  sender  on  a  blank  f  urnishe 
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by  the  telegraph  company,  at  the  top  of  which  were  printed 
certain  stipulations  so  framed  as  to  constitute  a  contract 
between  the  customer  and  the  company.  Among  these  was 
one  to  the  effect  that  ''no  claim  for  damages  shall  be  valid 
unless  presented  in  writing  within  thirty  days  after  sending 
the  message."  The  message  was  received  on  a  printed 
blank  containing  the  following  :  ''This  company  transmits 
and  delivers  messages  only  on  conditions  limiting  its  liabil- 
ity, which  have  been  assented  to  by  the  sender  of  the  fol- 
lowing message.  *  *  *  This  message  is  an  unrepeated 
message,  and  is  delivered  by  request  of  the  sender  under 
the  conditions  named  above."  The  plaintiffs'  first  claim  in 
writing  on  the  defendant  was  made  on  February  17,  more 
than  thirty  days  after  the  sending  of  the  message.  The 
only  declaration  of  law  was  given  by  the  court  of  its  own 
motion  to  the  effect  following : 

*'  If  it  appears  from  the  evidence  that  on  the  twelfth  day 
of  January,  1882,  H.  H.  Stewart  was  acting  as  agent  of 
plaintiffs  at  Selma,  in  the  State  of  Alabama,  and  as  snch 
agent  on  that  day  delivered  to  defendant  to  be  sent  to 
plaintiffs  at  St.  Louis,  Mo.,  a  telegram,  which,  with  the 
blank  upon  which  it  was  written,  read  as  follows :  (Here  is 
copied  the  entire  form  of  the  message,  including  all  the 
printed  terms  of  the  contract,  the  written  telegram,  and  the 
signatures  of  the  officers  of  the  corporation,  and  of  the 
sender,  as  it  was  delivered  to  the  defendant  at  Selma.) 

*'And  it  further  appeared  from  the  evidence  that 
defendant,  on  or  about  the  13th  day  of  January,  1882, 
delivered  to  plaintiffs  at  St.  Louis,  the  message,  which, 
with  tHe  blank  upon  which  it  was  written,  read  as  follows  : 
(Here  is  copied  the  message,  with  the  printed  additions,  as 
it  was  delivered  to  the  plaintiffs  in  St.  Louis.)  And  that 
either  the  said  Stewart,  or  plaintiffs,  knew  of,  or  by  the 
exercise  of  reasonable  care  might  have  known  of,  the  con- 
ditions under  which  said  telegram  was  accepted  by  defend- 
ant from  plaintiffs'  said  agent,  and  transmitted  as  aforesaid, 
▼iz. :  the  conditions  printed  at  the  top  of  the  original  mes- 
sage, and  referred  to  in  print  at  the  top  of  the  message 
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delivered  to  plaintiff,  the  finding  shoald  be  for  d( 
unless  it  farther  appears  that  the  claim  for  dama 
in  this  case  was  presented  in  writing  to  the  c 
within  thirty  days  after  the  12th  day  of  Janaary, 
that  such  presentation  was  waived  by  defendant." 

The  plaintiffs  complain  that  the  court  did  not  g 
to  the  law  of  liability  on  the  part  of  the  telegraph  < 
for  the  consequences  of  its  own  negligence  in  the  h 
transmission  of  dispatches.  A  carefully  prepared : 
from  the  facts  is  submitted,  to  show  that  the  en 
message  was  a  direct  result  of  negligence  in  the  de 
employes,  and  not  of  any  influence  which  the  defei 
unable  to  foresee  or  to  prevent.  It  is  also  shown 
authorities,  that  a  telegraph  company  cannot  < 
itself  by  stipnlation  from  a  liability  for  negligence 
all  that  is  claimed  in  this  connection  be  conceded, 
help  the  plaintiffs  in  the  present  case.  The  condi 
claims  for  damages  must  be  presented  in  writii 
thirty  days,  is  not  a  stipnlation  against  liability 
gence.  It  implies  that  a  liability  may  be  incurred 
frence  or  other  sufficient  cause,  but  requires  that 
wlio  may  assert  it  shall  make  known  his  demand  \ 
specified  time,  or  else  be  held  as  having  waived  it. 
stipulations  have  been  held  good  in  numerous  cas 
graph  corTipanies,  insurance  companies,  and  commo: 
Wolf  V.  Telegraph  Co.^  62  Pa.  St.  83,  and  cases  tl 
It  follows  that,  although  negligence  may  have  b 
established  against  the  defendant,  the  plaintiffs  n: 
barred  of  their  recovery,  by  reason  of  their  failur 
demand  in  writing  at  the  proper  time.  By  the  iu 
given,  the  whole  case  is  made  to  turn  upon  this  issi 
The  same  issue  was  determined  by  the  trier  upon  c 
testimony  in  favor  of  the  defendant.  There  is,  i 
nothing  proper  for  us  to  consider  here,  except  th 
ness  in  law  of  the  rule  declared  by  the  instruction 

An  agreement  between  parties  to  a  contract,  1 
reasonable  time  within  which  a  claim  of  damage 
preferred,  is  now  universally  held  to  be  bindinj 
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strength  of  the  maxim,  conventio  vincit  legem.  When  a 
definite  term  is  fixed,  the  question  of  its  reasonableness  is  to 
be  determined  by  the  court.  Where  the  only  limitation  is, 
that  a  thing  shall  be  done  within  a  reasonable  time,  it  is 
proper  for  the  jury  to  say  what  is  a  reasonable  time,  in  the 
circumstances  of  the  case.  No  precedent  has  denied  that 
thirty  days  constitute  a  reasonable  time  in  cases  similar  to 
the  present.  So  far  from  it,  twenty  days  have  been  authori- 
tatively held  sufficient.  Seimann  t.  Telegrai^h  Co.,  67 
Wis.  662. 

But  the  plaintiffs  insist  that  the  question  of  reasonable 
time  must  be  determined  in  each  case  by  its  particular  cir- 
cumstances. This  is  true  only  with  certain  qualifications. 
There  have  been  cases  in  which  the  party  claiming  damages 
oould  not  possibly  have  been  made  aware  of  his  loss  until 
after  it  was  too  late  to  claim  within  the  limited  time.  No 
ease  can  be  found,  however,  in  which,  where  there  was 
sufficient  time  left,  after  the  discovery  of  the  loss,  for  the 
daim  to  be  presented  within  the  limited  period,  the  plaintiff 
was  absolved  from  the  effect  of  the  limitation  by  the  lateness 
of  his  discovery.  In  Hettnann  ▼•  T^egraph  Company f 
9Upray  it  was  held  that :  ' '  A  delay  in  receiving  the  mes- 
sage, though  occasioned  by  a  mistake  of  the  company, 
would  not  modify  the  condition  or  extend  the  time,  if  a  rea- 
sonable time  was  left,  after  knowledge  of  the  mistake,  to 
present  the  claim."  SaidOsTON,  J.:  '^This  principle  is 
recognized  in  respect  to  limitation  laws,  as  well  as  limita- 
tions of  time  in  contracts,  in  cases  too  numerous  to  be  cited. 
What  the  rule  might  be,  where  the  whole  time  had  elapsed 
before  knowledge  of  the  mistake  or  neglect,  we  need  not 
consider.  «  «  *  *  The  time  beyond  that  required  to 
give  the  notice  is  an  unused  and  neglected  excess  for  such 
purpose,  and  can  be  of  no  possible  advantage,  without  the 
intervention  of  unexpected  or  unnecessary  conditions, 
against  which  no  law  or  contract  can  provide." 

In  the  case  before  us,  the  testimony  for  the  plaintiffs 
tended  to  show  that  information  of  their  loss  reached  them 
on  the  6th  day  of  February.    This  was  only  twenty-four 
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days  after  the  sending  of  the  message.    Instead  o 

a  demand  in  writing  within  the  ensuing  six  days, 

mitted  the  time  to  pass  in  unsatisfactory  oral  i 

with  the  defendant's  officers,  and  still  delayed  tl 

tation  of  their  demand  in  writing,  until  the  17th,  y 

six  days  after  the  expiration  of  the  term  limite( 

contract.    If  the  officers  had  promised  to  pay  th 

expressly  waived  a  wridng,  there     light  have 

estoppel  in  the  plaintiflFs'    favor.    But  the   off 

nothing  more,  in  eflFect,  than  that  they  would  *^  loc 

matter."    Surely  there  cannot  be  found  in  these 

^^intervention  of  unexpected  or  unnecessary  c 

against  which  no  law  or  contract  can  provide."    ' 

them  a  clear  case  of  laches  on  the  part  of  the 

against  which  no  court  can  protect  them  in  its 

outcome. 
Finding  no  error  in  the  record,  we  affirm  the 

with  the  concurrence  of  all  the  judges. 


NoTB.— See  Indbx,  titles  **  limitixig  Time,**  "  Aet,  fto.,  of  0 


Abraham  et  al.  v.   Western  Unioit  Tei 

Company. 

U,  8.  CfircuU  Court,  District  of  Oregon^  April  8,  Ik 

<28  Fed.  R.  816.) 

DBORBE  or  CABK.— Damaobs. 

A  telegraph  company  ib  liable  for  injuries  caused  by  its  own 
transmission  or  delivery ;  but  is  not,  like  a  common  carri 
against  errors  which  it  could  not  guard  against. 


UNITED  STATES,  1885.  729 


Abraham  et  al.  ▼.  Western  Union  Telegraph  Company. 

AonoN  for  damages  for  error  in  transmission. 
Facts  apx>ear  in  the  opinion. 


M.  W.  Fecheimer^  for  plaintiff. 
Rufus  MdUory^  for  defendant. 

DEADr,  J.*  This  action  is  brought  by  the  plaintiffs, 
citizens  of  Oregon,  against  the  defendant,  a  corporation 
formed  under  the  laws  of  New  York,  and  doing  basiness  in 
the  State  of  Or^on,  to  recover  damages  to  the  amount  of 
$1,864,  caused  by  the  alleged  negligence  of  the  defendant  in 
sending  and  receiving  a  message  for  the  plaintiffs  between 
Qlendale  and  Boseburg,  Oregon.  It  is  alleged  in  the 
amended  complaint  that  on  October  30th,  1883,  the  plaint- 
iff, Walter  Wheeler,  sent  a  message  over  defendant's  tele- 
graph line  from  Glendale  to  Boseburg,  to  his  partner  and 
co-plaintiffs,  by  the  firm  name  of  Abraham,  Wheeler  &  Co., 
in  these  words : 

Qlendalb,  Or.,  Oct.  80,  1888. 
*'  To  Abraham,  Wheeler  &  Co.,  Roeeburg,  Or.: 
**  Doat  mU  any  wheat ;  hold  a  few  days. 

''(Signed)  Waiasr  Whbbleb." 

That  the  price  demanded  for  transmitting  said  message 
was  prepaid  by  the  sender,  in  consideration  of  which  the 
defendant  undertook  to  deliver  the  same  as  written  and 
addressed;  that  the  defendant  transmitted  said  message  so 
negligently  and  unskilfully  that  the  same  was  delivered  to 
said  Abraham,  Wheeler  &  Co.,  at  Roseburg,  with  the  word 
"all**  substituted  for  "any"  in  the  original,  in  conse- 
quence of  which  the  plaintiffs  immediately  sold  9,000 
bushels  of  wheat,  the  same  being  a  i)ortion  of  a  greater 
quantity  they  then  had  on  hand,  at  97 1-2  cents  per  bushel, 
that  being  the  market  price  at  Boseburg  therefor ;  but  that 
thereafter,  and  on  November  1,  1883,  wheat  was  worth  at 
ttiat  place  $1.23  1-2  cents  per  bushel ;  and  that  it  was  the 
intention  of  said  Wheeler,  in  sending  said  message,  to  have 
the   plaintiffs  hold  said  wheat  for  a  time,  and  thereby 
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receive  the  advance  thereon,  and  the  plaintiflb  would  hif« 
done  so,  and  thereby  realized  said  advance,  if  said  meeaip 
had  been  truly  delivered. 

By  the  amended  answer,  the  defendant  denies : 

(1)  Negligence  in  transmitting  or  delivering  the  message^ 
(2)  That  the  plaintiffs  sold  said  wheat  on  accoont  or  hf 
reason  of  the  information  or  advice  contained  in  said  mes- 
sage as  received  by  them,  and  avers  that  snch  sale  was  ie 
fact  contrary  thereto.  (3)  That  on  November  1, 1883,  wheat 
was  worth  at  Bosebnrg  $1.2^  1-2  per  bushel,  or  anymore 
than  81  cents  per  bushel.  (4)  Knowledge  as  to  the  inten- 
tion of  said  Wheeler  in  sending  said  message,  or  as  to 
whether  the  plaintiffs  would  have  realized  any  greater  prict 
for  said  wheat  if  said  message  had  been  duly  delivered. 
(5)  That  the  plaintiffs  were  damaged  in  the  sum  of  $1,854^ 
or  at  all,  by  the  negligence  of  the  defendant  in  sending  or 
receiving  said  message.  And  also  sets  up  a  special  defenae 
to  the  effect  that  the  error  in  sending  the  message  was 
the  result  of  natural  causes,  beyond  the  control  of  the 
defendant. 

The  answer  also  contains  a  statement  intended  either  as  a 
defense  to  the  action,  or  in  mitigation  of  the  damages 
claimed  therein,  that  the  message  in  question  was  received 
and  transmitted  by  the  defendant  on  the  condition  and  sub- 
ject to  the  agreement,  that  it  should  not  be  liable  for  any 
mistake  in  tlie  transmission  or  delivery  of  the  same, 
whether  3aused  by  the  negligence  of  the  defendant  or  other- 
wise, beyond  the  amount  paid  for  sending  the  same,  unless 
it  was  repeated ;  and  that  the  plaintiffs  did  not  have  said 
message  repeated,  whereby  they  assumed  the  risk  of  any 
mistake  occurring  in  the  transmission  thereof.  To  this 
statement  or  plea  tba  plaintiffs  demu^,  for  that  it  does  not 
constitute  a  defense  in  whole  or  in  part  to  the  action, 
which  is  for  damages  caused  by  the  negligence  of  the 
defendant. 

Electricity  has  been  in  successful  use  as  a  means  of  trans- 
mitting messages  and  information  for  about  40  years. 
During  this  time  the  responsibility  of  the  person  who 
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undertakes  to  serve  the  public  in  this  way,  and  the  nature 
of  his  employment,  have  been  the  subject  of  much  consider- 
ation and  some  conflicting  judgments  in  the  courts.  With 
the  progress  of  time  and  marked  improvements  in  the 
science  of  telegraphy  there  has  been  a  tendency  to  hold 
telegraph  companies  to  a  higher  degree  of  diligence  and  a 
larger  measure  of  responsibility  in  the  discharge  of  their 
dnties  to  their  employers. 

From  the  first  an  effort  was  made  to  liken  the  business  of 
tal^raphy  to  the  carriage  of  goods  by  a  common  carrier. 

But  the  courts,  with  probably  one  exception  {Parks  v. 
Alia  Col.  Tel  Co.,  13  Cal.  422),  have  declined  to  hold  the 
telegrapher  responsible  as  an  insurer  of  the  accuracy  of 
messages  transmitted  by  him,  and  have  limited  his  liability 
to  losses  arising  from  mistakes  resulting  from  his  negli- 
gence in  the  discharge  of  the  duties  of  his  employment. 

The  liability  of  the  common  carrier  is  two-fold.  The  one 
arises  from  the  fact  that  he  is  an  insurer  of  the  safety  of  the 
goods  committed  to  his  custody  against  loss  from  all  danger 
or  accident^  except  the  act  of  God  and  the  public  enemy ; 
and  the  other  from  the  fact  that  he  is  a  bailee  of  such  goods, 
and  as  such,  responsible  for  any  loss  or  injury  thereto  con- 
seqaent  upon  his  own  negligence.  And  the  weight  of 
anihority  is  that  he  may,  by  contract,  restrict  his  liability 
as  an  insurer,  but  not  as  a  bailee.  Care  and  diligence  are 
the  essential  duties  of  his  employment  in  this  respect,  and 
it  would  be  contrary  to  public  policy  to  allow  him  to  con- 
tract for  less,  or  to  limit  his  responsibility  for  his  own 
negligence. 

And  although  a  telegrapher  is  not  an  insurer,  and  there- 
f6re  not  responsible  for  an  error  in  a  message  consequent 
on  causes  beyond  his  control,  he  is,  like  a  common  carrier, 
a  servant  of  the  public  by  reason  of  his  employment,  and 
bound  to  the  exercise  of  care  and  diligence  adequate  to  the 
discharge  of  the  duties  thereof,  and  cannot  by  any  notice, 
regulation  or  contract,  limit  or  control  his  liability  for  the 
nsgligsnce  of  himself  or  servants.  As  was  said  by  Mr. 
Justice  Strono,  in  Express  Co.  v.  CaldweU,  SI  Wall,  269 : 
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'^  Telegraph  companies,  thongh  not  common  ca 
engaged  in  a  business  that  is  in  its  nature  aim 
quite,  as  important  to  the  public  as  that  of  earn 
common  carriers,  they  cannot  contract  with  their 
for  exemption  from  liability  for  the  consequence 
own  negligence." 

By  section  17  of  the  act  of  October  17,  1862 
776),  it  is  provided  that  a  telegraph  company  d 
ness  in  this  State  must  transmit  all  messages  in 
in  which  they  are  received,  with  certain  exc 
public  interest,  under  a  penalty  of  $100.  This  t 
ognition,  as  well  as  a  declaration,  of  the  fact  tl 
ployment  of  the  defendant  is  a  public  one,  ''to 
on,"  as  was  said  by  Bigelow,  J.,  in  BUis  v.  Am 
Co.,  13  Allen,  231,  ''  with  a  view  to  the  general  1 
for  the  accommodation  of  the  community,  and  i 
for  private  emolument  and  advantage."  And  tl 
of  damages  in  an  action  against  the  defendant  f ( 
to  i)erform  a  duty  pertaining  to  this  employ  men 
care  and  diligence  is  the  ordinary  one  in  action; 
ages  caused  by  neglect  of  duty. 

Any  stipulation  or  notice  limiting  the  defenda 
ity  in  this  respect  is  void  and  of  no  effect, 
standing  the  contract  or  condition  under  which 
sage  is  alleged  to  have  been  sent  by  the  plaii 
error  in  its  transmission  was  consequent  upon 
gence  of  the  defendant,  or  the  want  of  ordinar 
prudence  on  the  part  of  its  servants,  it  is  lia 
plaintiffs  for  the  damage  sustained  thereby, 
includes  gains  prevented  as  well  as  losses  sust 
vided  they  are  the  natural  and  proximate  co 
of  the  error  or  mistake. 

In  the  case  of  an  obscure  or  cipher  message,  o1 
import  or  importance  is  not  apparent  to  the  ope] 
is  a  conflict  of  authority  as  to  whether  or  not  tl 
should  be  limited  to  the  price  of  the  message 
T.  W.  U.  Tel.  Co.,  34  Wis.  479 ;  Hart  t.  Sa 
Rep.  658. 
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Bat  the  case  under  consideration  is  one  in  which  the  mes- 
sage, by  its  terms,  informed  the  defendant  of  its  import  and 
importance,  and  the  measure  of  damages  for  a  breach  of  the 
nndertaking  to  transmit  it  with  care  and  diligence  is  the 
(ordinary  one.  It  follows  that  the  matter  demurred  to 
neither  constitutes  a  defense  to  the  action  nor  a  mitigation 
of  the  damages  sought  to  be  recovered  thereby,  and,  there- 
fore, the  demurrer  must  be  sustained ;  and  it  is  so  ordered. 
In  addition  to  the  authorities  above  cited,  the  following 
cases  have  been  examined,  and  are  referred  to  as  bearing  on 
the  question  involved  in  this  cause  from  various  stand- 
points :  Railroad  Co.  v.  Lockwood^  17  Wall.  367 ;  Jones 
v.  VoorheeSy  10  Ohio,  145 ;  True  v.  InterruUional  Tel.  Co.y 
80  Maine,  9 ;  Bartlett  v.  W.  U.  Tel.  Co.,  62  Maine,  209 ; 
Sedp€Uh  Y.  Same,  112  Mass.  71 ;  OrinneU  t.  Satne^  113 
Mass.  299 ;  New  York  <fe  W.  P.  Tel.  Co.  v.  Dryburg,  35 
Pa.  St.  298 ;  Passmare  v.  W.  V.  Tel.  Co.,  78  Pa.  St.  238 ; 
Telegraph  Co.  v.  Griswold,  37  Ohio  St.  301 ;   Breese  v. 

V.  S.  Tel.  Co.,  48  N.  Y.  132;  Wann  v.  W.  U.  Td.  Co.,  37 
Mo.  472 ;    W.  TJ.  Tel.  Co.  v.  FenUm,  52  Ina.  1 ;    White  v. 

W.  U.  Td.  Co.,  14  Fed.  Rep.  710,  and  note,  718. 


Non. — This  case  is  cited  in  Thompson  ▼.  W.  U.  TeL  Ox.  poH. 
See  IHDXZ,  titles  '« Du^  to  Customers,*'  *'  Damages." 
See  note  to  GrinneU  v.  W.  U.  Td.  Co.,  ante,  p.  70  i  Ba/rOtU.  t.  W.  U. 
nU  Co.»  amUf  p.  46. 
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Gboboe  Habt,  Respondent,  v.  Wbstekm'  Union  TsLBOEiit 

Company,  Appellant. 

Supreme  Court  of  California^  AprQ  16^  188S. 

(86  OaL  079.) 

DUTT  TO  OUBIOMBBS.— LnCinNO  UABILITT  FOR   UNRBPBiLTBD  WmniCTIi- 

CiPHKB  DIBPATOH.— BUBDRH  OV  FBOOV. 

B J  ftatute,  in  California,  a  telegraph  oompan j  is  not  a  oommon  oaniK. 

The  usual  ftipulation  limiting  liability  of  telegraph  oompaniea  ineandf 
unrepeated  meaBages  held  reasonable  and  Talid,  and  effedire  eioept  ii 
oaae  of  willful  misconduct  or  gross  negligence ;  the  burden  of  pto?iB| 
which  is  upon  the  plaintiff  seeking  to  charge  the  company. 


Appbal  from  Superior  Court  of  San  Joaquin  county, 
heard  in  Department  I,  and  afterwards  by  the  court  in 
hanc. 

W.  H.  L.  BarneSy  for  appellant. 

Byers  &  EUiott^  for  respondent. 

Ross,  J. :  Further  consideration  has  convinced  us  that 
some  of  the  views  expressed  when  this  case  was  considered 
in  department  should  be  modified,  and  the  rulings  in  some 
respects  changed.  The  case  is  this :  On  the  15th  day  of 
December,  1882,  the  plaintiff  delivered  to  the  defendant^  at 
his  Stock  to '   office,  this  message: 


"  George  W.  McNear,  San  Francisco  : 
"Buy  bail  barley  falun  ;  report  by  mail. 


« 


Gbobob  Habt.** 


The  message  was  promptly  transmitted  and  delivered  aB 
written,  except  that  the  word  ''bail"  was  changed  to  the 
word  ' '  bain. ' '     By  the  private  cipher  code  of  McNear,  used 
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by  the  plaintiff  in  the  message,  the  word  ^'bail"  means 
''one  hundred  tons/'  and  the  word  ^'bain"  means  ''two 
hundred  and  twenty-five  tons."  As  the  message  was 
delivered,  it  directed  McNear  to  buy  for  the  account  of  the 
plaintiff  236  tons  of  barley,  whereas,  as  it  was  written  by 
the  plaintiff,  McNear  was  directed  to  buy  on  plaintiff's 
account  100  tons  only.  Acting  on  the  message  received, 
McNear  bought  for  plaintiiT  200  tons  of  barley.  When  the 
plaintiff  discovered  that  fact  he  notified  the  defendant  that 
100  tons  had  been  bought  in  excess  of  that  directed  to  be 
bought  by  the  original  message,  and  asked  the  defendant 
what  he  should  do  with  the  surplus  so  purchased  ?  Defend- 
ant refused  to  give  any  instructions  in  regard  to  it. 
Plaintiff  thereupon  sold  the  barley  at  the  highest  market 
rate,  his  loss  on  the  extra  100  tons  being  $429.82.  It  is  for 
the  loss  thus  sustained  by  him  that  the  action  is  brought. 

At  the  trial  the  only  proof  given  by  the  plaintiff  to  show 
negligence  on  the  part  of  the  defendant  was  the  admitted 
fact  that  the  message  was  delivered  in  its  altered  form.  It 
was  also  admitted  that  the  message  was  written  by  the 
plaintiff  upon  a  printed  form  prepared  by  the  defendant, 
underneath  the  words,  "send  the  following  message,  sub- 
ject to  the  above  terms,  which  are  hereby  agreed  to  , ''  and 
that  among  the  ''above  terms"  referred  to  are  the  following: 

"To  goard  against  mistakee  or  delays,  the  sender  of  a  message  should 
order  it  repeated  ;  that  is,  telegraphed  back  to  the  originating  office  for 
compariaon.  For  this,  one-half  the  regular  rate  is  charged  in  addition. 
It  k  agieed  between  the  sender  of  the  following  message  and  this  company, 
that  said  company  ahaU  not  be  liable  for  mistakes  or  delays  in  the  trans. 
mtalon  or  deliTsry,  or  for  non-delivery,  of  any  unrepeated  message, 
i^eiber  hi^pening  by  negligence  of  its  servants  or  otherwise,  beyond  the 
a»Mmnt  received  for  sending  the  same ;  nor  for  mistakes  or  delays  in  the 
tnumlMion  or  delivery,  or  for  non-delivery,  of  any  repeated  message, 
bejood  fifty  times  the  sum  received  for  sending  <the  same,  unless  speciaUy 
Inmind ;  nor  in  an j  case  for  delays  arising  from  unavoidable  intermptiona 
In  the  working  of  its  lines,  or  for  errors  in  cipher  or  obscure  messages."  , 

That  the  message  in  question  was  not  directed  to  be 
** repeated"  is  conceded  by  the  plaintiff ;  and,  on  the  part 
of  the  appellant,  it  is  contended  that,  aa  the  message  was 
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not  repeated,  appellant  is  not  responsible  in  damages  beyond 
tbe  amount  received  for  its  transmission ;  and  this,  beoanae 
it  is  so  declared  in  the  conditions  printed  at  the  head  of  the 
form  upon  which  the  dispatch  was  written,  and  to  whidi,  as 
is  claimed,  the  plaintiff  assented.  In  department,  we  Md 
that  telegraph  companies  are  exempt  only  for  errors  arising 
from  causes  beyond  their  own  control.  In  the  first  place 
this  rule  would  extend  the  liability  of  such  companies  beymid 
that  declared  by  statute  in  this  State.  Originally,  section 
2162  of  the  Civil  Code  read: 

"  A  oarrier  of  messages  for  reward  must  use  great  care  and  diUgsoee  io 
the  transmission  and  deliyerj  of  messages.  A  oarrier  l^  telogmpli  moit 
use  the  utmost  diligence  therein.'* 

And  section  2168  of  the  same  code  originally  read : 

**  Every  one  who  offers  to  the  public  to  carry  persons,  proper^  or  bmp- 
sages,  is  a  common  carrier  of  whatever  he  thus  offers  to  carry." 

But  in  1874  these  sections  were  amended  and  made  to 
read  as  follows : 

**  Sec.  2162.  A  carrier  of  messages  for  reward  must  use  great  care  sod 
diligence  in  the  transmission  and  delivery  of  messages.** 

' '  Sec.  2168.  Every  one  who  offers  to  the  public  to  carry  persons,  propertj 
or  messages,  excepting  only  telegraphic  messages,  is  a  oommon  carrier  of 
whatever  he  thus  offers  to  carry.*' 

By  Statute,  therefore,  a  telegraph  company  in  this  State 
is  not  a  common  carrier,  and  the  degree  of  care  and  dili- 
gence exacted  of  such  companies  in  tbe  transmissioa  and 
delivery  of  messages  is  '*  great  care  and  diligence."'  If 
great  care  and  diligence  —  which  terms,  of  course,  inchide 
the  employment  of  proper  instruments  and  competent 
operators  —  be  exercised  by  the  company,  in  the  transmis- 
sion and  delivery  of  a  message,  the  degree  of  care  prescribed 
by  the  statute  is  complied  with.  In  the  next  place,  the 
effect  of  holding  that  telegraph  companies  are  exempt  for 
error  arising  from  causes  beyond  their  own  control,  would 
be  to  hold  that  such  companies  cannot  by  stipulation  limit 
their  liability  to  any  extent ;  for  since  they  are  not  common 
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carriers  or  insurers,  in  no  event  would  they  be  liable  for 
errors  arising  from  causes  beyond  their  own  control.  With 
respect  to  such  stipulations,  the  decisions  of  the  courts  are 
Tery  conflicting. 

In  Illinois,  Maine  and  Wisconsin,  it  is  held  that  there 
can  be  no  consideration  for  such  a  stipulation  on  the  part 
of  the  sender  of  the  message,  and  that  so  far  as  he  is  con- 
cerned, it  is  void  for  that  reason,  although  fully  assented 
to  by  him.  Tyler  t.  Western  U.  T.  Co.,  60  111.  421  ; 
8.  C,  74  HI.  174;  Candee  w.  W.  U.  T.  Co.,  34  Wis.  477; 
BarOett  w.  W.  XT.  T.  Co.,  62  Me.  218.  It  is  further  held 
in  these  cases  that  such  a  stipulation  is  contrary  to 
public  policy,  and  for  that  reason,  also,  is  void.  On  the 
contrary,  the  cases  are  very  numerous  that  hold  that  a 
stipulation  providing  that  the  liability  of  the  company  for 
any  mistake  or  delay  in  the  transmission  or  delivery  of  a 
message,  or  for  not  delivering  the  same,  shall  not  extend 
beyond  the  sum  received  for  sending  it,  unless  the  sender 
orders  the  message  to  be  repeated  by  sending  it  back  to  the 
office  which  first  received  it,  and  pays  half  the  regular  rate 
additional,  is  a  reasonable  precaution  ^to  be  taken  by  the 
company,  and  binding  upon  all  who  assent  to  it,  so  as  to 
exempt  the  company  from  liability  beyond  the  amount 
stipulated,  for  any  cause  except  willful  misconduct  or  gross 
n^ligence  on  the  part  of  the  company.  CfrinneU  t. 
Western  U.  T.  Co.,  113  Mass.  299;  Western  U.  T,  Co.  v. 
Carew,  15  Mich.  525;  Camp  v.  Western  U.  T.  Co.,  1  Met. 
Ky.  164;  Breesev.  U.  S.  Tel.  Co.,  48  N.  Y.  132;  russ- 
marer.  Western  U.  T  Co.,  78  Pa.  St.  138;  Lass  iter  v. 
Western  U.  T.  Co.,  89  N.  C.  334,  and  numerous  rases  vxA- 
lected  in  the  note  to  the  case  of  the  Western  U.  T.  Co.  \. 
XamehardfTe^Tted  in  45  Am.  Rep.  486. 

There  is  stiU  another  class  of  cases,  of  which  SweaXlancf- 
v.  Illinois  &  Miss.  Tel.  Co.,  27  Iowa,  433,  is  one,  which  main- 
tain that  such  a  stipulation  should  not  be  held  to  exonerate 
or  release  the  company  from  damages  caused  by  defective 
instmments,  or  a  want  of  skill  or  ordinary  care  on  the  i)arr 
Vol.  1—46. 
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of  its  operators.     Bnt  as  this  latter  class  of  cast 
that  telegraph  companies  are  not  common  can 
liability  must  rest  on  the  ground  of  negligence 
misconduct  which  is  fraud.     Fraudulent  condu 
jmrt  of  the  company  would,  of  course,  vitiate  su< 
lation  ;  but  to  say  that  no  stipulation  can  be  mac 
their  liability  for  negligence,  is  to  say  in  effe< 
stipulation  can  be  made  limiting  their  liability 
seems  to  us,  therefore,  that  we  must  either  hold, 
courts  in  Illinois,  Maine  and  Wisconsin,  that  sue 
tions  are  invalid,  because  unsupported  by  a  com 
and  contrary  to  public  policy,  or  that  it  is  com 
telegraph  companies  to  stipulate  for  the  limitati( 
liability  for  errors  arising  from  any  cause  exc< 
misconduct  or  gross  negligence.     As  respects  th 
of  consideration,  it  is  enough  to  say  that  if  the  i 
is  one  that  can  be  made  it  is  a  part  of  the  contr 
supported  by  the  same  consideration  that  suppor 
tract   for  tlie   transmission  and  delivery  of  th< 
Witli  respect  to  the  reasonableness  of  stipulati 
character  of  that  under  consideration,  we  find  uf 
examination,  that,  according  to  the  weight  of  ai 
regular  ion  that  the  liability  of  the  company  for  ai 
or  delay  in  the  transmission  or  delivery  of  the  n 
for  not  delivering  the  same,  shall  not  extend  I 
sum  received  for  sending  it,  unless  the  sender 
message  to  be  repeated,  by  sending  it  bark  to 
which  first  received  it,  and  pays  half  the  regular 
tional,  is  a  reasonable  precaution  to  be  taken  b 
pany,  and  binding  upon  all   who  assent  to  it 
exempt  the  company   from    liability  beyond  tl 
Htipnlated,  for  any  cause  except  willful  miscondu 
negligence  on  the  part  of  the  company ;  and  w^ 
It   would  serve  no  useful  purpose  to  state  at 
reasons  given  by  the  various  courts  in  support  o 
elusion.     It  is  sufficient  to  say,  generally,  thai 
founded  in  the  i^eculiar  nature  of  the  employ] 
<^*xtraordinarv  risks  attending  it.    nsrainst  manv 
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human  foresight  cannot  provide;  in  the  fact  that  the 
thing,  the  message,  with  which  the  company  is  intrusted, 
is  of  no  intrinsic  value ;  that  the  importance  of  it  cannot  be 
estimated  except  by  the  sender;  for  the  transmission  of 
which  there  must  be  a  simple  rate  of  compensation,  and  the 
measure  of  damages  for  a  failure  to  transmit  or  deliver 
which  has  no  relation  to  any  value  which  can  be  put  on  the 
message  itself. 

The  action  of  the  court  below,  with  respect  to  the  instruc- 
tions, was  not  in  accord  with  these  views.  As  the  case 
must,  therefore,  be  sent  back  for  a  new  trial,  it  is  proper 
that  we  should  determine  apon  which  party  rests  the 
burden  of  proof.  But  for  the  stipulation,  the  plaintiff 
having  proved  the  mistake  in  the  message  as  delivered,  the 
onus  would  undoubtedly  be  upon  the  defendant  to  excuse 
its  breach  of  the  contract  to  transmit  and  deliver  the  mes- 
sage. But  the  contract  having  included  a  stipulation,  to 
the  effect  that,  unless  repeated,  the  defendant  should  not 
be  held  liable  for  any  mistake  or  delay  in  the  transmission 
or  delivery  of  the  message,  or  for  not  delivering  the  same, 
beyond  the  sum  received  for  sending  it,  unless  the  mistake, 
delay  or  failure  arose  from  the  willful  misconduct  or  gross 
neglect  of  the  defendant,  the  plaintiff's  right  to  recover 
more  than  the  amount  paid  for  sending  the  message  (for 
which  defendant  in  the  present  case,  by  its  answer,  offered 
to  aUow  judgment)  could  not  be  established,  except  by 
proving  willful  misconduct  or  gross  negligence  on  the  part 
of  the  defendant. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 

Mtriok,  J.,  Sharpstein,  J.,  Morrison,  C.  J.,  and 
MoKnrsTRY,  J.,  concurred. 

Thornton,  J.,  and  McKee,  J.,  dissented. 

NOTB.— This  case  is  cited  in  Arkansas,  <fre.  Co.  v.  W,  U,  TeL  Co.,  post. 
See  Iimix,  dUes  "  Limiting  Liability/'  '*  Cipher  Dispatoh/'  "  Banlen  of 

Proof- 
See  notes  to  QrinMa  v.  W.  U,  Tel.  Co.,  ante,  p.  70;  Hibbard  v.  W.  U. 

7W.  Co.,  ante,  p.  62 ;  Candee  v.  W.  U,  Tel.  Cb.,  ante,  p.  99 ;    Tyler  t. 

W.  U.  TeL  Co.,  ante,  p.  14. 
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WSSTBBN  UkION  TeLBOBAPH  COMPANY   V.  J.  M. 

Texas  Supreme  Court,  May  £6, 18S6, 
(64  Tex.  330.) 

Erbor  of  clbbk  ▲otino  without  authobitt. 


A  telegimi^  oompanj  held  not  liable  for  a  mistake  of  its 
attempting,  at  the  request  of  the  sender,  to  oorrect  an  error  i 
as  presented  for  transmission. 

Action  for  damages.     Appeal  by  defendant  be] 
facts  are  stated  in  the  opinion. 

John  A.  &  N,  0.  Green,  for  appellant. 

Delant,  J.,  Com.  App.:    This  suit  was  broi 
claim  which  is  stated  as  follows : 

'^  Damages  caused  by  error  in  transmitting  a 
sent  by  J.  M.  Foster  to  Borden  &  Borden, 
Antonio,  Texas,  to  Galveston,  Texas,  said  err 
*  Can  put  stock  on  cars  '^  *  *  *  at  twenty 
dollar s,^  instead  of  twenty-two  and  haff  dollars 
twenty-five  head  of  horses  were  shipped,  with  ree 
to  said  Foster  of  $2  per  head —$60." 

The  proof  shows  that  on  June   3,   1883,   th< 
below  carried  to  the  defendant's  office  a  message 
himself,  which  was  in  these  words :  '*  Can  put  sto 
fourteen  hands  up  twenty  and  half  dollars,  two 
sheep  waiting." 

The  receiving  clerk  read  the  message  over  alou 
plaintiff  discovered  that  there  was  a  mistake  in  ii 

The  words  twenty  and  half  should  have  been  i 
and  half.    The  clerk  undertook  to  correct  the  n 
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interlining  the  proper  words.  But  he  also  made  a  mistake 
and  pat  the  interlineation  in  the  wrong  place.  And  so  the 
dispatch  when  corrected  read  thus:  ''Can  put  stock  on 
cars  fourteen  hands  up  twenty  and  half  dollars,  two  cars 
good  two  sheep  waiting." 

It  appears,  however,  that  the  message  was  received  at 
Gktlveston  exactly  as  the  plaintiff  had  written  it,  the  cor- 
rection which  the  clerk  had  made  having  been  for  some 
cause  omitted.  The  plaintiff  did  not  read  over  the  mes- 
sage or  hear  it  read  after  it  had  been  corrected  by  the 
clerk. 

The  clerk  in  his  testimony  says  that  he  made  the  correc- 
tion at  the  request  of  the  plaintiff.  The  plaintiff  says  that 
the  clerk  proposed  to  make  the  correction  and  was  per- 
mitted to  do  so  by  him. 

It  further  api)ears  from  the  evidence  that  it  is  not  only 
not  the  duty  of  the  receiving  clerk  to  alter  messages  which 
are  brought  into  the  oflSce,  but  that  he  is  not  permitted  to 
do  so. 

His  duties  are  to  receive  the  message,  count  the  words, 
receive  the  money,  and  convey  the  message  to  the  operator. 

The  question  to  be  determined  upon  this  state  of  facts 
IS  whether  the  telegraph  company  is  responsible  for 
the  failure  of  the  receiving  clerk  to  correct  appellee's 
message. 

We  put  the  question  thus,  because  the  message  was  sent 
just  as  it  was  written  by  appellee  ;  and  if  he  has  any  cause 
of  complaint,  it  must  be  that  the  clerk  proposed  to  correct 
the  message  and  failed  to  do  so. 

Wood,  in  his  work  on  Master  and  Servant,  lays  it  down 
aa  an  inflexible  rule,  that  ^'  for  all  acts  done  by  the  servant 
under  the  express  orders  or  directions  of  the  master,  as  well 
as  for  all  acts  done  in  the  execution  of  the  master's  busi- 
ness, within  the  scope  of  his  employment,  the  master  is 
responsible ;  but  when  the  act  is  not  within  the  scope  of  his 
employment,  or  in  obedience  to  the  master's  orders,  it  is  the 
act  of  the  servant  and  not  of  the  master,  and  the  servant 
alone  is  responsible."    Page  536,  sec.  279. 
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Again,  on  page  666,  the  same  author  says :  ''In 
charge  the  master,  the  injnry  must  arise  from  an 
in  the  service  of  the  master,  and  from  the  doing  < 
which  the  master  was  bound  to  perform,  or  whicl 
directed  the  servant  to  do.  If  the  service  is  rem 
another,  or  in  doing  that  which  some  other  person 
to  perform,  he  is  acting  as  the  servant  of  him  on  \ 
duty  rested." 

It  follows  from  what  has  just  been  said  that  ^ 
master  owes  a  duty  to  a  third  person,  and  that 
X)erformed  by  a  servant  so  carelessly  that  damage 
the  master  is  liable.  Did  the  company  in  this  cm 
appellee  the  duty  of  writing  his  messages,  or  ol 
ing  them  when  he  had  written  them  amiss? 
seem  not. 

Had  the  company  in  any  way  ordered  its  si 
clerk)  to  do  this  for  the  plaintiff  ?  There  is  no  pro 
had.  Then  the  servant  was  acting  beyond  the 
his  duty,  and  it  makes  no  difference  whether,  ii 
the  correction,  he  acted  stui  sponte  or  at  the  r 
apj)ellee. 

We  refer  also  to  the  case  of  Telegraph  Co.  t, 
6  Tjaw  Rev.,  221. 

This  seems  to  us  to  determine  the  whole    cs 

judgment  should  be  reversed,  and  as  the  trial  b 

without  a  jury,  we  recommend  that  judgment  be 

for  the  defendant. 

Reversed  and  r« 


NoTB,—  See  Index,  title  "  Act,  &c.,  of  Operator.' 
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Smith  v.  Westebn  Union  Telegbaph  Co. 

Court  of  Appeals  of  Kentucky,  May  98,  1886. 

(88  Ky.  104.) 

FaILUBB  to  DBLIVKB  TKLBOKAM.—  LnflTINO  LIABILITY.—  PbOZIMATB  CAUBB. 

Telegraph  oompaniee,  while  not  common  carriers,  exeroiae  a  public 
employment  to  which  they  must  bring  that  degree  of  care  and  skill 
which  a  prudent  man  would,  under  the  circumstances,  exercise  in  hi^ 
own  a£hun ;  and  any  stipulation  by  which  they  try  to  relieve  themselvea 
from  this  duty,  or  to  restrict  their  liability  for  its  omission,  is  forbidden 
by  public  policy. 

Accordingly  held,  that  no  stipulation  will  relieve  a  telegraph  company  from 
liability  for  its  total  failure  to  deliver  a  message. 

Held,  that  the  evidence  in  the  case  at  bar  did  not  establish  that  the  dam- 
ages sustained  were  sufficiently  proximate  to  the  act  of  negligence 
complained  of  to  warrant  a  recovery. 

AoTiON  for  damages.     Appeal  by  plaintiff  below. 
Facts  appear  in  opinion. 

W.  Lindsay  and  Hargis  &  Caldwell^  for  appellant. 

CarroU  &  Barbour^  for  appellee. 

Judge  Holt  delivered  the  opinion  of  the  court : 
About  November  14,  1879,  the  appellant,  Z.  F.  Smith, 
employed  Manuel  &  Co.,  who  were  stockbrokers  in  the  city 
of  New  York,  to  purchase  stock  for  him  for  speculation. 
To  secure  them  in  whatever  sum  they  might  thus  expend, 
he  dex)08ited  with  them,  in  cash  and  bonds,  about  $17,000. 
They  had  a  general  discretionary  power  from  him  to  pur- 
chase, save  they  were  not  to  buy  more  than  seventeen  hun- 
dred shares,  and  were  not  to  sell  it  except  upon  his  order, 
or  in  the  event  the  stock  they  might  purchase  so  declined 
in  value  that  it,  with  the  money  deposited  with  them  by  th^ 
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appellant,  did  not  equal  the  amount  paid  by  them  for  t 
stock.  Prior  to  November  18,  1879,  they  had  purchae 
for  him  eleven  hundred  shares  of  railway  stocks,  but  \\ 
not  notified  him  of  the  purchase  of  the  last  four  hundred 
them.  Upon  the  last  named  day  they  bought  four  hundi 
more,  and  late  in  the  afternoon  of  that  day  they  delivei 
to  the  appellee's  operator,  in  the  city  of  Nevr  Tork,  thel 
lowing  half-rate  or  night  telegram,  to  be  sent  to  the  app 
lant,  at  Eminence,  Ky.,  where  he  then  lived,  and  whichy 
the  usual  course  of  such  business,  ought  to  have  tx 
received  by  him  by  9  o'clock  the  next  morning : 

*^  November  IS,  mi 
'*To  Z.  F.  Smith,  Eminence,  Henry  Oocmtj,  Ky.: 

*'  Boaglit  two  Erie,  six  three^iuarten ;  two  Hiohigmn,  six  ooe-qoaite 

will  hold  notice  here. 

''  HORACB  MaMUKL  ft  Co.' 

It  was  received  by  the  operator  at  Eminence,  bat  nei 
delivered  to  the  appellant.  He  relied  for  information  as 
the  condition  of  the  New  York  stock  market  upon  the  dai 
report  of  it  published  in  the  daily  Louisville  Courier- Joi 
nal,  a  reliable  newspaper  published  in  the  city  of  Lou 
ville,  and  which  he  received  each  day  before  8  o'clock  in  t 
morning.  From  it  he  learned,  and  it  was  true,  that  stoc 
began  to  decline  on  November  18,  1879,  and  there  were  th 
signs  of  a  panic  near  at  hand.  This  decline  continued  un 
November  21,  1879,  when  it  was  greatest,  and  which  d 
was  known  as  **  black  Friday."  The  appellant  was  dai 
apprised  of  what  was  occurring  by  his  newspaper,  but 
ignorance  of  the  amount  of  stock  that  had  been  purchas 
for  him.  He  could  have  sold  all  of  it,  however,  on  Novel 
ber  19th,  at  a  loss  of  not  over  one  thousand,  nnd  on  the  2(1 
of  not  over  four  thousand  dollars.  Upon  the  2l8t,  howevi 
it  had  so  declined  that  its  then  value,  together  with  t 
deposit  of  the  appellant,  did  not  equal  what  the  brokt 
had  paid  for  it ;  and  they  thereupon  sold  it  for  a  sum  whic 
with  the  deposit,  did  not  repay  them  what  they  had  pa 
out  for  the  appellant,  and  thus  left  him  in  debt  to  tbei 
In  a  few  days  after  the  sale  a  reaction  in  stocks  occurre 
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and  by  November  28th  the  stocks  sold  from  the  appellant 
were  selling  for  more  than  he  had  paid  for  them.  He  brought 
this  action  against  the  telegraph  company  for  damages  for 
foiling  to  deliver  the  above  dispatch,  and  says  that  if  he  had 
received  it,  and  thus  been  informed  of  the  last  purchase  of 
stock,  he  would  have  kept  his  ''  margin  "  good,  and  thus 
saved  all  his  stock ;  that  his  deposit  was  sufficient  to  have 
^^  tided  him  over  the  flood,"  but  for  this  last  purchase  ;  and 
if  he  had  known  of  it,  that,  as  a  reasonable  man,  he  would 
have  covered  the  decline  by  an  increase  of  his  deposit,  or 
sold  enough  of  his  stock  to  have  protected  the  remainder, 
or  have  ordered  it  all  sold  at  the  beginning  of  the  decline, 
and  thus  have  substantially  saved  himself. 

The  appellee  relies  mainly  upon  two  defenses:  first,  that  it 
is  protected  from  liability  by  the  printed  terms  and  notice 
upon  I  be  form  used  and  accepted  by  Manuel  &  Co.,  ui)on 
which  thay  wrote  the  message ;  and  second,  that  the  all€^;ed 
damages  were  not  proximate,  but  too  remote  to  authorize  a 
recovery. 

The  jury  returned  the  following  si)ecial  findings  : 

Ist.  Was  the  message  from  Horace  Manuel  &  Co.  dated 
November  18,  1879,  delivered  to  the  plaintiff,  Z.  F.  Smith ; 
if  80,  in  what  way,  and  when  ? 

Answer.    It  was  not. 

dod.  Did  the  plaintiff.  Smith,  prior  to  November  19,  1879, 
direct  the  defendant's  agent  at  Eminence  not  to  send  his 
messages  to  him,  but  to  keep  them  at  his  office  till  he  (Smith) 
called  for  them  ? 

Answer.     He  did  not. 

3rd.  Was  the  stock,  mentioned  in  the  telegram  of  the 
18th  of  November,  1879,  purchased  in  New  York  in  obedi- 
ODoe  to  the  orders  sent  them  on  that  day,  or  at  any  time  pre- 
vious thereto,  by  plaintiff  ? 

Answer.    It  was. 

4th.  If  Smith  instrncted  his  brokers  to  buy  said  stock 
by  telegram,  what  was  the  date  of  the  telegram,  and  what 
were  its  contents  ? 

Answer.    By  telegram,  dated  18th  of  November,  1879,  a^ 
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follows :  ^^  Buy  up  to  amount  ordered  sold,  best  ac 
at  discretion." 

Sth.  Coald  Smith,  by  the  use  of  ordinary  dilige 
learned  of  the  purchase  on  the  18th  of  Novemb 
independent  of  the  telegram  of  that  date,  at  any  ti: 
Friday,  November  21,  1879  ? 

Answer.     He  could  not. 

6th.  Was  the  nature  of  said  telegram,  and  th 
ance  of  its  prompt  delivery,  communicated  to  de 
agent  at  New  York  ? 

Answer.    It  was  not. 

7th.  Did  the  defendant's  agents  at  New  York 
nence,  or  either  of  them,  understand  the  nature  o: 
gram  from  its  language? 

Answer.    They  did. 

9th.  If  the  jury  shall  find  that  the  telegram  ol 
of  November,  1879,  was  not  received  by  Smith, 
shall  say  whether,  if  it  had  been  received  by  him, 
have  ordered  his  stock,  or  any  part  of  it,  to  be  s< 
on  the  19th  or  20th  days  of  November,  1879  ? 

Answer.     He  would. 

10th.  If  the  foregoing  question  is  answered  in  i 
ative,  then  the  jury  will  say  whether  Smith  w< 
saved  any  part  of  his  deposit  in  New  York ;  and 
much  in  value  ? 

Answer.     $5,800,  five  thousand  eight  hundred  ( 

11  til.  Was  there  a  decline  in  the  value  of  the 
by  Smitli's  brokers  in  New  York,  between  the  m 
the  19th  and  the  morning  of  the  21st  of  Noven 
equal  to  10  per  cent,  of  the  face  value  of  said  sto< 

Answer.    There  was. 

12th.  If  there  was  such  decline,  the  jury  will  sa 
Smith's  brokers  had  the  right  to  sell  said  stock? 

Answer.    They  had. 

13th.  Were  Smith's  brokers  authorized  by  h 
any  of  his  stocks  on  the  18th  of  November,  1879 1 

Answer.     They  were  not. 
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14th.  If  they  were  so  authorized,  how  and  in  what  way 
did  they  receive  their  authority,  and  what  was  it  ? 

Answer.    None  at  all. 

A  new  trial  was  not  asked  by  either  party,  nor  did  either 
of  them  object  to  the  form  of  the  interrogatories  or  the 
answers,  and  they  must,  therefore,  be  taken  as  true.  The 
appellant  asked  a  judgment  upon  the  findings  for  $6,800  in 
damages,  while  the  appellee  objected  to  it,  and  moved  the 
court  to  render  one  for  nominal  damages  only.  The  motion 
of  the  former  was  overruled  and  a  judgment  rendered  for 
eighty-five  cents,  the  cost  of  the  dispatch  ;  and  to  reverse 
so  much  of  the  final  order  as  overruled  the  appellant's 
motion  for  a  judgment  for  $6,800  in  damages,  this  appeal  is 
prosecuted. 

The  printed  part  of  the  form  used  in  sending  the  telegram 
reads  thus : 

••  Blank  No.  46. 

"THE  WESTERN  UNION  TELSaRAPH  OOMPANT. 

«  HaIJ^B4TB  IfSSSAGB. 

"  Tlie  boaineflB  of  telegraphing  is  liable  to  erron  and  delays,  arieing  from 
tmmm  which  cannot  at  aU  times  be  guarded  against,  including,  sometimes, 
asgHgBPce  of  senrants  and  agents,  whom  it  is  necessary  to  employ  ;  most 
SRon  and  delays  may  be  prsTented  by  repetition,  for  which,  during  the 
daj,  half  price  extra  is  charged  in  addition  to  full  tariff  rates.  The  West- 
Union  Telegraph  Company  wiU  receiTe  messages  for  transmission 
certain  authoriaed  stations  on  its  line,  east  of  the  Rocky  Mountains, 
to  be  ssnt  without  ri^petition  during  the  night,  for  deliTery  not  earlier  than 
Iha  morning  of  the  next  ensuing  business  day,  at  one-half  the  usual  day 
latas ;  but  in  no  case  for  less  than  twenty-five  cents  tolls  for  a  single  mes- 
mg^  and  upon  the  express  condition  that  the  sender  will  agr^  that  he  wiU 
aol  claim  damages  for  errors  or  delays,  or  for  non-delivery  of  such  mes- 
sagss,  hi^pening  from  any  cause,  beyond  a  sum  equal  to  ten  times  the 
amoant  paid  for  transmission ;  and  that  no  claim  for  damages  shall  be  valid 
unless  presented  in  writing  within  thirty  days  after  sending  the  message. 

Send  the  foUowing  message  subject  to  the  above  terms,  which  are 
agreed  to.** 

A  few  cases  are  to  be  found  in  which  it  has  been  held 
that  telegraph  companies  are  to  be  regarded  as  common 
carriers ;  but  the  later  current  of  authority  is  not  in  this 
direction,  and  properly  so,  because  the  transmission  of 
messages  is  necessarily  subject  to  the  risk  of  mistake  and 
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intermption.  The  wire  is  exposed  to  the  interference  of 
strangers ;  a  surcharge  of  electricity  m  the  atmosidi^e,  or 
a  f ailare  of  or  irregalarity  m  the  electrical  current,  mtj 
stop  comma nication ;  and  it  is  continually  subject  to 
danger  from  accident,  malice  and  climatic  inflaence  wli» 
the  company  has  not  the  actual,  immediate  custody  of  the 
message,  as  a  common  carrier  has  of  the  merchandifle  it 
carries ;  and  it  shoula  not,  therefore,  like  a  common  carrier, 
be  treated  not  only  as  a  bailee,  but  as  an  insorer. 
Wesiem  Union  Teiegraph  Oo»  ▼•  Kanchard,  46  Am. 
Reps,  page  480,  and  cases  there  cited 

It  is,  however,  a  public  agent  it  exercises  a  quasi  pioblie 
employment ;  carefulness  and  fidelity  are  essentials  to  its 
character  as  a  public  servant,  and  public  policy  forbids  thai 
it  should  abdicate  as  to  the  public  by  a  contract  witii  the 
individual.  He  is  but  one  of  millions ;  his  business  will, 
perhaps,  not  admit  of  delay  or  contest  in  the  courts,  and 
he  is  ex  necessitate  compelled  to  submit  to  any  terms  which 
the  company  might  see  fit  to  impose  ;  but  the  law  should 
not  uphold  a  contract  under  which  a  public  agent  seeks  to 
shelter  itself  from  the  consequences  of  its  own  wrong  and 
neglect. 

Its  liability  for  neglect  is  not  founded  purely  upon  con- 
tract. It  is  chartered  for  public  purposes ;  extraordinary 
powers  are,  therefore,  conferred  upon  it ;  it  has  the  power 
of  eminent  domain ;  if  it  did  not  serve  the  public  it  conld 
not  constitutionally  lay  a  wire  over  a  man's  land  without 
his  consent ;  and  by  reason  of  the  gift  of  these  privileges  it 
is  required  to  receive  and  transmit  messages,  and  is  liable 
for  neglect,  independent  of  any  express  contract.  The 
public  are  compelled  to  rely  absolutely  upon  the  care  and 
diligence  of  the  company  in  the  transaction  of  this  business, 
so  wonderful  in  its  growth,  so  necessary  to  the  life  of  com- 
merce and  useful  beyond  estimate ;  and  if  it  relies  upon  a 
notice  or  contract  to  restrict  its  liability,  it  must  be  one  not 
in  violation  of  public  policy ;  and  in  view  of  the  vast 
interests  committed  to  a  telegraph  company,  the  extraor- 
dinary powers  given  it,  and  the  virtual  monopoly  it  almost 
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necessarily  enjoys,  the  court  should  compel  it  nolens  volens 
to  perform  the  corresponding  duties  of  diligence  and  good 
faith  to  the  public,  thereby  created. 

Any  other  rule  would  defeat  the  very  purposes  for  which 
these  companies  are  chartered,  to  wit :  the  safe  and  speedy 
transmission  of  messages  for  the  public ;  and  while  they 
may  reasonably  restrict  their  liability,  yet  they  cannot  do 
80  as  against  their  own  negligence.  They  undertake  to 
exercise  a  public  employment,  which,  in  many  respects,  is 
analogous  to  that  of  a  common  carrier,  and  they  must, 
therefore,  bring  to  it  that  degree  of  skill  and  care  which  a 
pmdent  man  would,  under  the  circumstances,  exercise  in 
his  own  affairs  ;  and  any  stipulation  by  which  they  under- 
take to  relieve  themselves  from  this  duty,  or  to  restrict 
their  liability  for  its  non-use,  is  forbidden  by  the  demands 
of  a  sound  public  policy.  To  hold  otherwise  would  arm 
them  with  a  very  dangerous  power,  and  leave  the  public 
comparatively  remediless.  W.  U.  T.  Co.  v.  Fontaine, 
68  Ga.  433;  Wolf  v.  Western,  etc.,  62  Pa.  83;  Sweatland 
V.  lUinois,  etc.,  27  Iowa,  432;  Breese  v.  U.  S.  etc.,  48 
S.  Y.  132  ;  U.  S.  T.  Co.  v.  OildersUeve,  29  Md.  232 ; 
Wes^  Union  \.  Buchiinan,  35  Ind.  429  ;  JSibbard  ¥. 
Western  Union,  33  Wis.  558 ;  Telegraph  Co.  v.  fJrte- 
wdUi,  37  Ohio,  301  ;  Tylev  v.  West.  Union,  etr,.^  60  111. 
^SEl ;  BUis  v.  The  American  T.  Co.,  13  Allen,  234. 

In  this  instance  the  failure  did  not  arise  in  the  transmis- 
sion of  the  message,  or  from  any  cause  not  within  the 
appellee's  control,  but  from  neglecting  to  deliver  it. 

We  now  turn  to  the  question,  whether  the  appellant's 
damages  are  so  far  removed  from  the  failure  of  the  appellee 
to  perform  its  duty  as  to  forbid  their  recovery  ?  The  line 
between  proximate*  and  remote  damages  is  exceedingly 
■hadowy ;  so  much  so,  that  the  one  fades  away  into  the 
other,  rendering  it  often  very  difficult  to  determine  whether 
there  is  sach  a  connection  between  the  wrong  alleged  and 
the  resulting  injury  as  to  place  them,  in  contem))lution  of 
law,  in  the  relation  of  cause  and  effect. 
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The  law  does  not  undertake  to  charge  a  person  with  all 
the  possible  consequences  of  a  wrongful  act,  but  only  with 
its  probable  and  natural  result ;  otherwise  the  punishment 
would  often  be  entirely  disproportioned  to  the  wrong, 
thereby  impeding  commerce  and  the  ordinary  business  of 
life,  and  rendering  the  rule  impracticable. 

Although  the  damages  may  arise  remotely  oat  of  the 
cause  of  action,  or  be,  to  some  extent,  connected  with  it 
yet  if  they  do  not  flow  naturally  from  it,  or  could  not,  in  the 
ordinary  course  of  events,  have  been  expected  to  arise  from 
it,  they  are  not,  in  a  legal  sense,  sufficiently  proximate  to 
authorize  a  recovery,  and  the  rule,  which  is  common  to  both 
the  common  and  civil  law,  causa  proxima  7ion  remotaspec- 
tatuT^  applies.  They  need  not  be  the  immediate  result  of 
it  —  intervening  events  or  agencies  may  contribute  to  the 
injury  —  but  they  must  be  certain  in  their  nature  and 
cause,  and,  as  Mr.  Gbeenleaf  says,  ^'be  the  natural  and 
proximate  consequence  of  the  act  complained  of."  2 
Greenleaf  on  Ev. ,  page  210. 

It  is  not  sufficient  that  they  may  be  merely  a  possible 
result,  traceable  to  the  cause  the  complaining  party  may 
assign  ;  but  they  must  be  such  as,  according  to  the  usual 
and  natural  course  of  things,  can  be  considered  as  fairly 
and  substantially  arising  from  it ;  otherwise,  they  are  not 
its  natural  incidents,  and  can  not  be  considered  to  have 
been  within  the  contemplation  of  the  parties  when  the  con- 
tract was  made. 

It  is  not  required  that  they  must  then  have  considei-ed 
them  ;  but  they  must  be  such  as  the  parties  may  fairly  be 
supposed  to  have  considered,  or  at  least  would  have  con- 
sidered as  flowing  from  a  breach  of  the  contract  if  they  had 
then  been  informed  of  all  the  facts.  It  was  said  in  Leonard 
V.  Tel,  Co.,  41  N.  Y.,  544,  that  ''a  party  is  liable  for  all  the 
direct  damages  which  both  parties  to  the  contract  would 
have  contemplated  as  flowing  from  its  breach,  if,  at  the 
time  they  entered  into  it,  they  had  bestowed  proper  attention 
upon  the  subject,  and  had  been  fully  informed  of  the  facts." 

This  is  substantially  the  rule  laid  down  in  the  leading  case 
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apon  this  qaestion,  of  Hadley  v.  Baxendale,  9  Exch.  341, 
and  which  has  been  generally  followed,  both  in  England 
and  this  country.  Applying  this  rale  to  the  case  in  hand, 
it  does  not  seem  to  us  that  the  appellant  has  brought  his 
case  within  it. 

It  is  true  that  the  dispatch  showed  ui)on  its  face  that  it 
related  to  a  business  transaction  ;  and  the  jury  found,  as  a 
fact,  that  the  appellee's  agents  understood  it;  but  the 
injury  did  not  arise  naturally  from  its  non-delivery ;  and, 
from  the  wording  of  i  t,  it  is  impossible  to  suppose  that  the 
parties,  when  it  was  received  for  transmission,  could  have 
contemplated  the  injury  now  complained  of,  if  they  had 
then  looked  to  its  non-delivery.  It  merely  apprised  the 
appellant  that  his  agent  had  purchased  for  him  a  certain 
amount  of  stock.  The  appellee  did  not  know  from  it,  or  in 
ai;iy  way,  the  purpose  to  be  accomplished  or  that  the 
appellant  already  owned  other  stock,  or  that  a  knowledge 
of  its  contentjs  was  necessary  to  his  conduct  in  keeping 
a  sufficient  ^'margin''  with  his  broker  to  prevent  a  loss,  or 
to  guide  him  as  to  a  sale  of  his  stock.  There  was  an  inter- 
vening step.  If  the  dispatch  had  been  received,  then  he 
might  or  might  not  have  taken  it  and  acted.  It  rested 
altogether  with  him,  and  is  unlike  the  case  of  an  agent, 
who  is  ordered  by  a  telegram  to  do  a  certain  act,  but  which, 
by  reason  of  its  non-delivery,  he  does  not  do,  thereby 
entailing  a  loss  upon  his  principal.  It  does  not  naturally 
follow  that  the  appellant  would  have  been  any  better  off 
now  if  he  had  received  it.  As  well  might  A  claim  the 
stakes  in  a  race  from  a  railroad  company,  that,  by  a  delay 
of  its  train,  has  prevented  his  horse  from  arriving  at  the 
race  in  time  to  take  part  in  it,  although,  if  there,  he  might 
have  been  beaten  ;  or  a  prize  offered  for  the  best  model  of  a 
machine,  to  be  exhibited  at  a  certain  place  by  a  certain  day, 
because,  by  a  delay  in  carrying  it,  his  model  did  not  arrive 
in  time  to  be  exhibited.  The  consequence  which  resulted 
to  the  appellant  was  not  the  ordinary  result  of  the  failure 
to  deliver  the  message  in  question,  and  hence  cannot  be 
supposed  to  have  been  in  contemplation  when  tlie  company 
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undertook  to  transmit  it.    If  the  minds  of  the  cc 
parties  had,  at  the  time,  been  drawn  to  the  conti 
a  failure  of  performance,  they  could  not  possibly, 
nature  of  the  dispatch,  have  contemplated  the  loss 
the  appellant  now  complains ;  and  in  such  a  case 
pany  is  only  liable  for  nominal  damages  for  itc 
Behm  V.  West.   Union^  8  Biss.  131;  Lawery  i 
60   N.   Y.    198;    Tel,   Oo.  v.   Oildersleeve,  29    ] 
Graham  v.  Tel.  Co.,  10  Am.  Law  Reg.  319; 
Same^  30  Ohio,  555 ;  LaTidsherger  v.  Same^  32  I 
It  is  urged,  however,  that  the  jury,  by  the  ans^ 
ninth    interrogatory,    found    that   if   the    appel 
received  the   telegram,   that  he  watdd  have  or 
stock  sold  ;  and  that,  as  this  finding  was  not  obje< 
is,  therefore,  conclusively  shown  that  the  loss  i 
have  occurred  if  the  message  had  been  deliverec 
opinion,  what  the  appellant  might  or  waiUd  h 
could  not  be  the  subject  of  a  special  finding.     It 
matter  of  fact,  and  the  appellee  was  not,  therefc 
to  object  to  it ;  and  it  does  not  follow,  therefore 
conclusively  shown  that  the  loss  was  the  direct  re 
appellee's  failure  to  deliver  the  message. 

JtcdgmerU  a 


Note.— See  Index,  titles  '*Duty  to  Customera,'*  **Limitii] 
*' Proximate  Cause,"  *' Damages. '* 

See  notes  to  Qrinnell  v.  W.  U,  Tel.  Co,,  ante,  p.  70 ;  Jtfdnt 
Tel  Co.,  ante,  p.  92  ;   Hibbard  t.  W.  U,  Tel  Co.,  ante,  p.  68. 
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New  Youk,  Ontario  ahd  Westbbn  Railway  Company, 
Respondent,  v.  The  Western  Union  Telegraph  Com- 
pany, Appellant. 

Jf«  F.  Supreme  Cowrie  Oeneral  Term,  Second  Department,  May,  1886, 

(86  Hun,  205.) 

Trlbgraph  wibrb  as  propbbtt. 

Ttlegraph  wires  when  in  position  are  part  of  the  realty. 
A  mortgage  of  a  railroad  oovers  all  structures  on  the  land  of  the  railroad 
company,  including  wires  placed  there  hy  a  telegraph  company. 

Appeal  from  an  order  continuing  a  temporary  injunc- 
tion, restraining  the  defendant  from  removing  a  telegrapli 
wire  which  it  claimed  to  own  by  succession  from  another 
telegraph  company,  which  strung  the  wire. 

Th»  ibu^ts  appear  substantially  in  the  opinion. 

Wager  Swaf/Jie  and  MelviUe  JEgleston^  for  appellant. 

John  B.  Kerr^  for  respondent. 

Barnard,  P.  J.:  There  is  no  reason  given  why  this  order 
should  be  reversed.  The  New  York  and  Oswego  Midland 
Railway  Company  erected  a  line  of  telegraph  poles  upon  its 
land  and  fastened  thereon  two  wires  for  telegraphic  pur- 
poses. This  line  was  operated  by  the  Atlantic  and  Pacific 
Tel^raph  Company.  This  telegraph  company  placed  a 
third  wire  upon  the  poles.  A  foreclosure  action  was 
brought  againstthe  railroad  company,  and  pending  the  fore- 
(dosoie  the  receiver  of  the  railroad  made  an  agreement  with 
the  defendant,  who  had  succeeded  to  the  rights  of  the 
Atlantic  and  Pacific  Company,  whereby  the  defendant  took 

the  line  to  operate  from  the  receivers,  and  paying  compen- 
.  Vol.  1—47. 
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hatiou  iherefor  to  the  receivers.    By  the  terms  of 
tract  with  the  Atlantic  and  Pacific  Company,  the 
company  was  bonnd  to  bay  the  additional  wire, 
have  ever  been  taken  under  this  part  of  the  agreei 
tne  case  ended  here,  the  rights  of  the  railroad  com 
supreme  to  the  line.     It  was  erected  by  the  com] 
was  part  of  its  real  estate.    The  additional  wire  be 
estate,  with  a  power  to  enforce  compensation.    If 
pany  fails  to  obtain  this  by  reason  of  the  insolven 
railroad  company,  that  would  not  change  the  log 
tion  of  the  parties.    A  company  which  had  impi 
real  estate  of  another  company  could  not  collect  tl 
the  improvement.     The  non-payment  did  not  mak 
estate  personal.     The  decree  in  foreclosure  passec 
to  the  line  to  the  plaintiff.    The  Atlantic  and  Pac 
graph  Company  was  a  party.    It  set  up  a  claim  to 
graph  line.     Judge  Blatchfobd  held  that  the 
company  had  no  rights  which  were  not  subordina 
mortgage,  and  the  decree  directed  the  sale  of  th< 
property  without  reejerve  in  respect  to  the  telegra; 
The  decree  directed  a  sale  of  ''all  the  rights  of  the 
road  company  to  the  telegraph  erected  and  used  \ 
aforesaid  railroad." 

The  order  should  be  affirmed,  with  costs  and 
ments. 

Pratt,  J.,  concurred. 

Order  continuing  injunction  affirmed^  toiih  c 
dfshn  rsements . 


Note.— See  Index,  title  *'  Poles  and  Wires  as  Propartj." 
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William  H.  Maopherson,  Appellant,  v.  The  Westbrk 
Union  Telegraph  Company,  Respondent. 

N.  F.  CfUy  Superior  Court,  Oeneral  Term,  June  i,  1S85. 
(S8  N.  T.  Superior  Court  Reports,  282.) 

FAILUBB  to  transmit.— NATUBX  of  UABnJTY.— PBEPATimiT. 

A  telegraph  oompany  is  not  a  common  oarrier. 
It  is  not  bound  to  transmit  a  message  until  the  charges  are  paid. 
A  oompUdnt  in  an  action  for  damages  for  failure  to  transmit,  which  does 
not  allege  payment,  tender,  or  contract  waiving  prepayment,  states  no 
of  action. 


Appeal  from  jndgment  sustaining  demurrer  and  dismiss- 
ing complaint. 

FraTik  Keck  and  JS.  V.  W.  Dtibois^  for  appellant. 

DiUon  &  Smayne^  and  Melville  Egleston^  for  respondent. 

The  General  Term  affirmed  the  jndgment  upon  the  opinion 
below,  which  was  as  follows  : 

Ikoraham,  J. :  The  breach  of  duty  by  the  defendant,  on 
which  this  action  is  founded,  is  the  failure  to  deliver  to 
plaintiff  a  telegram  addressed  to  a  firm,  of  which  plaintiff 
was  a  member,  and  of  which  he  is  the  successor  in  business. 

Conceding  that  the  defendant  is  subject  to  the  obligations 
of  a  common  carrier,  in  order  to  sustain  the  action,  the  com- 
plaint must  allege  facts  which  made  it  the  duty  of  the 
defendant  to  receive  and  transmit  the  dispatch. 

Section  11  of  chapter  266  of  the  laws  of  1848,  makes  it  the 
duty  of  a  telegraph  company  doing  business  within  this 
State,  to  receive  dispatches,  and  on  payment  of  its  usual 
charge  for  the  transmitting  of  dispatches,  as  established  by 
the  rules  and  regulations  of  such  telegraph  company,  to 
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transmit  the  same  with  impartiality  and  g 
duty  to  transmit  the  dispatch  is  on  paym 
charges;  antil  such  payment,  or  tender 
telegraph  company  is  under  no  duty  to  t 
patch,  and  as  there  was  no  contract  betwee: 
defendant  is  not  liable,  except  for  a  breac 

The  complaint  does  not  allege  that  the 
transmitting  the  messsage  was  paid  or 
defendant,  nor  does  it  allege  any  fact  to  s 
such  payment  by  the  defendant. 

The  General  Term  of  the  Supieme  Court 
telegraph  company  is  not  a  common  ca; 
subject   to  the   peculiar  liability  of  a 
8chw€i/irtx  ¥•  AUanUe  A  P.  Telegraph 

It  does  not  appear  from  the  complaint  t 
under  any  duty  to  plaintiff  to  transmit  the 
failure  to  deliver  it  imposed  no  liability. 

The  demurrer  must  be  sustained,  and  j 
for  defendant  thereon  with  costs,  with  lea 
amend  the  complaint  within  twenty  da; 
costs. 


NOTB.— See  INDBX,  titles  **  Duty  to  Customers,"  '' 
See  note  to  QrinneU  v.  W.  U.  Tel.  06. ,  ante,  p.  70 


Western  Union  Telegraph  Company  v 

Supreme  Court  of  Pennsylvania,  Jun 

(110  Pa.  St.  406.) 

Taxation  of  BxcBnTs  of  tbleoraph 

A  State  tax  on  the  groM  receipts  of  a  telegraph 
transmitted  from  this  to  other  States  or  from  othe 
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lines  partly  in  this  State,  is  not  invalid  as  being  in  conflict  with  the 
United  States  Constitution  or  with  the  '*  post-roads  act "  of  Congress  of 
July  S4, 1866. 

Before  Mercur,  C.  J.,  Gordon,  Trunkey,  Sterrett, 
Green,  and  Clark,  J  J.  Paxson,  J. ,  absent.  Error  to  the 
Court  of  Common  Pleas  of  Dauphin  County^  of  May  term, 
1886,  No.  23.  This  was,  in  the  court  below,  an  appeal  by 
the  Western  Union  Telegraph  Company  from  a  settlement 
by  the  accounting  officers  of  the  Commonwealth,  charging 
the  said  corporation  with  the  sum  of  $2,937.49  for  tax  on 
Screes  receipts  for  the  six  months  ending  June  30th,  1884, 
under  the  seventh  section  of  the  act  of  June  7th,  1877  (P. 
1m  112). 

The  defendant  filed  a  specification  of  objections,  and  the 
oase  was  tried,  by  agreement,  under  the  act  of  April  22nd, 
1874,  without  a  jury,  before  Simonton,  P.  J.,  whose 
findings  of  fact  and  conclusions  of  law  were  as  follows : 

(1)  Defendant  is  a  corporation  of  the  State  of  New  York, 
and  has  its  principal  office  in  the  city  of  New  York,  in  said 
State. .  It  is  doing  business  in  the  State  of  Pennsylvania, 
and  owns  and  operates  telegraph  lines  extending  into  and 
through  most  of  the  other  States  of  the  Union.  It  also 
operates  several  leased  lines  extending  into  and  through 
this  and  other  States,  and  it  has  numerous  offices  in  this  as 
well  as  in  the  other  States.  (2)  Defendant  received  at 
offloes  within  this  State,  during  the  six  months  covered  by 
this  settlement  appealed  from,  for  messages  sent  from  point 
to  point  within  the  State,  the  sum  of  $170,297.87.  (3)  It 
also  received  at  offices  within  the  State,  during  the  same 
period,  for  messages  sent  from  points  within  the  State  to 
points  in  other  States,  the  sum  of  $170,000.  (4)  It  also 
received  at  offices  in  other  States,  during  the  same 
period,  for  messages  sent  from  points  in  other  States  to 
points  within  this  State,  the  sum  of  $170,000.  (5)  It  also 
received  at  offices  in  other  States,  during  the  same  period, 
for  messages  sent  from  points  in  other  States  to  points  in 
other  States,  over  lines  of  wire  which  are  partly  within  this 
State,  the  sum  of  $650,000.     (6)  The  telegraph  bnsinefw  of 
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defendanti    in   this    State   and   elsewhe 
through  local  agents  or  superintendents,  ' 
general    office,    make    settlements,    and 
monthly  into  the  general    treasury    of 
general  office,  in  the  city  and  State  of  N< 
more  than  $340,297.87  of  the  sums  receiv 
months    covered  by  the  settlement   ap] 
actually  received,   or  were  at  any  time 
received  physically  within  this  State,  vi 
received  for  messages  sent  from  point  to 
State,  and  the  $170,000  received  for  n 
points    within    to    points    without    th< 
other   amounts    above    specified  were  : 
States,    and     were    never,    after    the} 
physically    within  this  State.     (8)  Defc 
lution   of   its    board    of   directors,    dal 
formally  accepted  the  provisions  of  the  i 
July  24,  1866,  entitled  '^  An  act  to  aid  i 
of  telegraph  lines,  and  to  secure  to  the  g 
of  the  same  for  postal  and  military  purpc 
purposes  of  this  case,  we  find  that  the  i 
of  line  in  this  State  over  which  the  met 
paragraphs  3  and  4  above  were  sent  was  < 
over  which  the  messages  specified  in  par 
was  one- twelfth. 

Defendant  contends  that  the  tax  sou 
upon  it  in  this  proceeding  is  invalid,  for 
sons,  viz.:  First.  Because  it  is  an 
"property"  owned  in  New  York  by  a  ] 
tion,  ^  ^  in  violation  of  a  necessary  impli 
stitutioD  of  the  United  States  that  eac 
jurisdiction  only  over  property  within  ite 
In  considering  this  objection,  we  must  ke 
of  the  case,  which  show  that  the  ' '  pro j 
money  which  accrued  to  defendant  as  f 
business  trauiacted  by  it  within  the  Stat 
We  do  not  know  of  any  provision  or 
Constitution  of  the  United  States  which 
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tion  of  such  receipts.  There  certainly  is  no  provision  or 
*^  implication  that  each  State  shall  have  jurisdiction  onlj' 
over  property  within  its  territorial  limits."  It  may  have 
jurisdiction  over  the  property  and  not  over  the  person,  or 
over  the  person  and  not  over  the  property.  The  latter  as 
well  as  the  former  may  give  jarisdiction  to  tax  receipts  such 
as  we  are  concerned  with  in  this  case.  And,  notwithstand- 
ing the  l^gal  fiction  that  a  corporation  ''  must  dwell  in  the 
place  of  its  incorporation,  and  cannot  migrate  to  another 
sovereignty,"  we  hold  that  when  a  corporation  does  business 
in  a  State  other  than  the  one  which  created  it,  it  is  there 
present  so  as  to  subject  itself  to  the  jurisdiction  of  the 
State  for  some  purposes,  among  which  is  that  of  taxation. 
The  principles  which  lead  to  this  conclusion  are  clearly 
stated  in  St.  Clair  v.  Cox,  106  U.  S.  350,  where  it  is  said,  at 
page  366:  '^AU  that  there  is  in  the  legal  residence  of  a 
corporation  in  the  State  of  its  creation  consists  in  the  fact 
that  by  its  laws  t  he  corporators  are  associated  together, 
and  are  allowed  to  exercise,  as  a  body,  certain  func- 
tions with  a  right  of  succession  in  its  members.  Its 
officers  and  agents  constitute  all  that  is  visible  of 
its  existence,  and  they  may  be  authorized  to  act  for 
it  without,  as  well  as  within,  the  State.  There  would  seem, 
therefore,  to  be  no  sound  reason  why,  to  the  extent  of  their 
agency,  they  should  not  be  equally  deemed  to  represent  it 
in  the  States  for  which  they  are  respectively  appointed 
when  it  is  called  to  legal  responsibility  for  their  transac- 
actions."  Second.  Defendant  contends  that  the  tax  is 
invalid  because  it  is  a  regulation  of  commerce  between  the 
several  States,  which  is  forbidden  by  clause  4  of  section  8  of 
article  1  of  the  Constitution  of  the  United  States.  The 
Supreme  Court  of  the  United  States  has  decided,  in  Hail- 
ro€ul  Co.  V.  Pennsylvania,  15  Wall.  284,  that  a  tax  on  gross 
receipts  accruing  from  the  transportation  of  freight  between 
the  States  is  not  :i  regulation  of  commerce.  This  was  fol- 
lowed in  Philadelphia,  Southern  and  Mail  Steam-Ship  Co. 
V.  Com.,  104  Pa.  St.  109.  We  are  unable  to  distinguish  this 
case  from  those,  and  we  are  bound  by  them  until,  if  ever. 
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they  are  overruled  or  reversed.  It  certaii 
more  a  regulatiou  of  coinmerce«  as  conten( 
to  tax  gross  receipts  which  have  accrued  t 
within  the  State,  but  which  have  uot  been 
the  State,  than  it  would  be  if  such  receipt 
cally  here.  If  their  physical  absence  froi 
render  the  tax  invalid,  it  must  be  for  a  i 
that  it  is  a  regulation  of  commerce.  '. 
contends  that  the  tax  is  invalid  because  it 
the  act  of  Congress,  approved  July  24, 
accepted  by  defendant.  No  fact  has  been 
given  why  this  is  so,  and  we  know  of  nos 
find  all  or  any  of  the  conclusions  of  la 
requested  to  find  by  defendant  with  the 
each  were  referred  to  by  number  and  sei 
Instead  thereof,  we  find  the  following :  (1 
is  liable  for  the  tax  in  question  upon  the  w 
397.87,  gross  receipts,  for  messages  sent  fr 
within  the  State.  (2)  That  defendant  is  li 
upon  one- third  of  $170,000,  gross  receipt 
sent  from  points  within  the  State  to  poiu 
(3)  That  defendant  is  liable  for  said  tax  u 
$170,000,  gross  receipts,  from  messages  se: 
other  States  to  points  within  this  State.  X' 
is  liable  for  said  tax  upon  one- twelfth  g 
receipts,  for  messages  from  points  in  othe 
in  other  States  which  passed  over  lines  p 
State.  (5)  There  is  due  from  defendant 
wealth  in  this  case  as  follows : 

Receipts  for  meesageti  within  the  State,  9170,297.87  ; 
Receipts  for  messages  sent  out  of  the  State,  $170,000,  i 

«7;  tax 

Receipts  for  messages  sent  into  the  State.  (170,000, }  * 

tax . . 

Receipts  for  messages  sent  through  the  State,  |G50 

|54,ie6.W;  tax 

Interest  from  January  20,  1885.  to  May  12,  1885,  at 

per  annum 

Attomey-Generars  commission,  5  per  cent 
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For  which  sum  judgment  is  directed  to  be  entered  against 
defendant,  if  exceptions  be  not  filed  within  the  time  limited 
by  law. 

Defendant  filed  exceptions  to  the  ruling  of  the  court  upon 
the  offers  and  the  conclusions  of  law,  which  were  subse- 
quently overruled,  and  judgment  was  entered  for  the  Com- 
monwealth for  the  amount  found  to  be  due.  Defendant 
then  took  this  writ,  assigning  for  error  the  ruling  of  the 
court  that  the  act  of  June  10,  1879,  was  not  in  conflict  (1) 
with  §  8  of  art.  1  of  the  Constitution  of  the  United  States, 
or  (2)  with  the  act  of  Congress  of  July  24,  1866,  which  had 
been  duly  accepted  by  the  company  defendant;  and  also 
specifically  each  of  the  conclusions  of  law,  and  the  entry  of 
judgment  in  favor  of  the  Commonwealth. 

Jf.  B.  Oltnstead  ( WiUard  Brown^  with  him),  for  plaintiff 
in  error. 

Bobert  Bnodgrass^  Dep.  Atty.-Oen.  and  Lewis  C.  CasHdy^ 
Atty.  Gen.,  for  the  Commonwealth. 

Per  Curiam.  This  judgment  is  affirmed  on  the  opinion 
of  the  learned  judge  in  the  court  below. 


lfoTE.-~8ee  Index,  titles  "Ttoation,"  "  Gonstitatioiua  Law,"  «Pdfl- 
ffoadsAot." 
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8uprtme  Omuri  of  Minnemta^  June ; 
(88  MinnMota,  480.) 
Fallwo  WOtBS. 

Where  a  telegraph  or  telephone  company  erects  po 
pablio  street,  under  license  from  the  city,  it  ow 
erecting  them,  hut  also  of  maintaining  them  in  1 
wires  f^  into  the  street  so  as  to  obstruct  or  end 
duty  to  remove  them.  The  licensees  owe  this  di 
tiie  wires  is  the  result  of  a  cause  for  which  they  \ 

In  this  case  the  fall  was  caused  by  the  weight  of 
thrown  upon  them  by  the  city  fire  department  w 

.  in  an  adjacent  building.  In  such  a  case  it  was  tl 
company  to  remove  the  fallen  wires  within  a 
notice. 

They  could  not  relieve  themselves  of  this  duty  b 
their  property. 

AoTiON  brought  by  plaintiff  in  the  Dist 
nepin  county,  against  the  city  of  Minne; 
Telegraph  and  Telephone  Company,  to  r 
I>ersoiial  injuries.  Plaintiff  had  a 
defendants  appeal  from  an  order  by  K 
new  trial. 

Judson  N.  OrosSy  for  appellant,  the  c: 

Campbell  &  Biddle,  for  appellant,  the 
Telephone  Company. 

Worrall  &  Jordarty  for  respondent. 

MiTOHELL,  J. :  The  important  facts  in 
The  defendant  company,  under  a  liceT)s< 
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ant  city,  erected  and  maintained,  on  and  along  a  public 
street,  its  poles  and  wires  for  a  telephone  ezcliange  system. 
On  the  night  of  Janoary  81st,  a  fire  occurred  in  a  building 
fronting  on  this  street.  While  the  city  fire  department 
was  throwing  water  upon  the  burning  building,  water  fell 
and  froBe  upon  the  cross-bars  to  which  the  wires  were 
attached,  to  such  an  extent  as  to  break  them  from  the  x>oles, 
and  to  let  the  wires,  to  the  number  of  some  40,  down  upon 
the  ddewalk  and  street.  Fortious  of  some  of  these  wires 
became  imbedded  in  the  ice,  while  the  remainder  lay 
exposed  and  loose  on  top  of  the  ice.  Immediately  or  soon 
after  the  fire,  the  comx)any  cut  off  the  fallen  wires  at  either 
end  of  this  ln:eak,  and  spliced  their  lines  over  and  past  it. 

There  is  some  conflict  in  the  evidence  as  to  what  the 
company  did  in  the  way  of  removing  the  fallen  wires 
thua  cut  off  from  their  lines ;  but  there  is  evidence  reason- 
ably tending  to  prove  that  they  merely  reeled  up  and 
oairied  away  some  of  the  loose  wires,  but  left  the  remainder 
in  the  street  and  on  the  sidewalk,  and  that  of  the  wires 
thus  left  some  were  lying  loose,  and  others  partly  im- 
bedded in  the  ice  and  partly  loose  or  curled  up  on  top 
of  the  ice.  Some  one  (who,  does  not  appear),  after  the  fire, 
stretched  a  rope  across  the  sidewalk  in  front  of  the  burned 
building,  so  as  to  prevent  travel  on  it ;  but,  as  before  stated, 
these  wires  extended  some  distance  into  the  street  beyond 
the  sidewalk.  The  plaintiff  occupied  a  livery  stable 
adjacent  to  the  burned  building,  and  was  aware  of  the 
general  condition  of  the  street  after  the  fire,  and  that  these 
wires  were  lying  there,  although  not  aware  of  the  existence 
of  the  particular  one  that  caused  the  injury.  On  the 
evening  of  February  8th,  and  after  dusk,  the  plaintiff 
started  from  his  place  of  business  to  go  to  his  home,  the 
direct  route  to  which  led  him  past  the  burned  building. 
On  coming  to  the  rope  across  the  sidewalk,  he  passed 
around  it  into  the  street,  and«  while  walking  along,  caught 
his  foot  in  one  of  these  wires  —  the  ends  of  which  were 
fastened  into  the  ice,  thus  forming  a  loop  — tripped  and 
fell,    and  sustained  the  injury  complained  of.     The  tele- 
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phone  company  was  made  a  co-defendai 
under  the  proviaiona  of  section  18,  chap 
charter  (Sp.  Laws  1881^  c.  76.)  A  recc 
had  against  them,  both  defendants  appeal 

1.  Both  defendants  in  common  urge  th< 
the  nndispnted  facts  of  the  case,  plaintiff 
tribntory  negligence  in  attempting  to  tra 
the  street  with  previous  knowledge  of  its 
On  the  particular  facts  of  this  case  we 
question  for  the  jury.  Previous  knowlec 
out  of  repair  or  obstructed  does  not  com 
sarily  establish  contributory  negligence 
person  attempting  to  travel  it.  This  de 
stances.  Although  this  portion  of  the  str 
or  less  obstructed  by  these  wii-es,  yet  itdo< 
it  was  in  so  dangerous  a  condition  but  th 
nary  prudence  might  have  reasonably  su{ 
exercise  of  ordinary  care  he  could  tra 
Kelly  V.  Southern  Minn.  Ry.  Co.^  28  Mii 
V.  City  of  Northfield,  30  Minn.  456. 

2.  The  fact  that  the  municipal  authorii 
for  eight  days  to  cause  these  obstruction 
from  a  public  business  street,  amply  Jus 
finding  the  city  guilty  of  negligence. 

3.  The  remaining  and  most  importantqi 
is  as  to  the  liability  of  the  telephone  con 
agree  with  counsel  that  no  new  liability  c 
company  to  ihe plaintiff  \%  created  by  secti 
the  city  charter  referred  to.  The  only  eff 
is,  where  a  common-law  liability  existi 
plaintiff  to  join  the  party  thus  liable  as  < 
the  city,  although  the  two  are  not  joint 
is  for  the  benefit  of  the  city. 

The  liability  of  the  company  rests  upo 
It  had  a  license  from  the  city  to  string  th< 
public  street.  But  this  license  was  not  w: 
It  carried  with  it  an  implied  obligation  tc 
tain  these  wires  in  a  safe  condition,  so  thi 
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become  nuisances,  or  endanger  the  safety  of  the  traveling 
public.  11  any  injury  should  arise  to  a  traveler  by  reason 
of  the  improper  and  unsafe  mode  of  erecting  the  poles  or 
stringing  the  wires,  the  company  would  be  liable  precisely 
as  would  any  person  who  commits  a  nuisance  in  a  public 
highway.  The  same  rule  would  apply  when,  after  erections 
are  properly  made,  the  company  negligently  suffers  them  to 
fall  down  or  be  out  of  repair,  or  to  remain  so  after  reason 
able  notice.  It  was  as  much  its  duty  safely  to  maintain  as 
it  was  safely  to  erect.  Whether  the  unsafe  condition  was 
or  was  not,  in  its  inception,  the  result  of  a  cause  for 
which  the  company  was  responsible,  is  only  material  in 
determining  when  the  negligence  began,  and  in  what  it  con- 
sisted. If  it  was  the  result  of  negligent  construction,  this 
would  constitute  the  negligence.  On  the  other  hand,  if,  as 
in  this  case,  the  unsafe  condition  was  the  result  of  a  cause 
for  which  the  company  was  not  at  all  responsible,  the 
negligence  consists,  not  in  the  fact  that  the  wires  fell 
into  the  street,  but  in  the  fact  that  they  were  allowed  to 
remain  there  after  reasonable  notice  to  the  company,  and 
the  lapse  of  sufficient  time  within  which  to  remove  them. 
The  duty  of  the  company  in  such  a  case,  it  seems  to  us, 
is  not  at  all  dependent  uj)on  the  nature  of  the  cause 
which  produced  the  unsafe  condition.  So  far  as  the  duty 
of  removing  the  wires  from  the  street  was  concerned,  it 
was  immaterial  whether  their  fall  was  the  result  of  natural 
decay,  of  a  malicious  and  unlawful  act  of  some  third 
I>erson,  of  some  extraordinary  force  of  nature,  or,  as  in  this 
case,  of  the  freezing  of  water  thrown  upon  the  cross-bars  by 
the  fife  department.  Nor  could  the  company,  which  had 
placed  its  property  on  a  public  street,  under  a  license  from 
the  city,  relieve  itself  of  this  duty  by  assuming  to  abandon 
it|  when,  from  natural  wear  or  sudden  casualty,  it  had 
ceased  to  be  valuable  for  the  purposes  for  which  it  had  been 
placed  there. 

The  implied  obligation  arising  from  the  fact  that  the 
structure  was  placed  ux)on  the  street  under  this  license,  is 
what,  in  our  judgment,  clearly  distinguishes  this  case  from 
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the  case  snggested  by  counsel,  where  a  person's  property, 
without  his  authority  or  procurenient«  is  carried  into  the 
street  and  deposited  there.  Whatever  might  be  the  duty 
of  the  owner  in  the  case  supposed^  the  two  cases  are  not 
analogous.  We  do  not  suggest  that  it  was  the  duty  of  the 
telephone  company  in  this  case  to  remove  the  body  of  ice 
and  debris  on  the  street  for  the  purpose  of  removing  such 
X>ortions  of  its  wire  as  were  imbedded  therein,  but  we  think 
it  was  its  duty,  within  a  reasonable  time,  to  remove  snch 
portions  as  were  exx)osed  in  such  a  way  as  to  endanger  the 
safety  of  those  lawfully  using  the  street,  and  that  in  failing 
to  do  so  for  eight  days  it  was  guilty  of  negligence.  At 
least,  the  jury  were  justified  in  so  finding. 

Order  affirmed. 


NOTB.— See  Indkx,  title  "Poles  and  Whnes  inStraeta:  Duty  to  Pkoteot 
the  Public." 
See  note  to  Ward  t.  A.  A  P,  TeL  Co.,  ante,  p.  859. 
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U.  S.  Circuit  Court y  Southern  District  of  Iowa,  June  11, 1885. 

(24  Fed.  R.  119.) 

DUTT  AS  TO  DBLIVKRT  OP  TKLEOaAM.— CONTBIBUTOBY  NBOLIGBffCB. 

A  Terbal  instruction  by  a  person  to  a  telegraph  messenger,  as  to  where 
messages  directed  to  him  should  be  delivered,  does  not  bind  the  companj. 

A  teleg^ph  company  who  had  received  a  message  for  delivery,  first  tele- 
phoned to  the  plaintiff's  place  of  business,  and  was  informed  that  he  was 
out  of  town;  it  then  telegraphed  that  information  to  the  sender,  and 
delivered  the  message  to  the  plaintiff's  wife,  at  his  residence.  Held, 
that  this  W3S  its  full  duty. 
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The  wife  letuned  the  message  two  and  one-half  hours,  and  then  caused, 
not  the  original  message,  but  a  message  stating  that  an  important  mes- 
sage had  been  reoeived,  and  asking  to  what  place  to  send  it,  to  be  trans- 
mitted to  the  plaintiff,  directed  vo  *'Some  hotel,  Harshalltown,"  and 
awaited  his  reply  before  forwarding  the  original  message.  But  for  either 
of  these  delays  no  damage  would  have  accrued  to  the  plaintiff.  Held, 
oonlribatory  negligence  which  would  bar  a  recoTery. 

A  telegraph  company  is  under  no  obligation  to  keep  its  employees  in  each 
of  its  offices  informed  of  the  customary  hour  of  opening  and  closing  at 
each  of  its  other  offices. 

Action  for  damages,  for  delay  in  transmission  of  a  mes- 


The  facts  safficiently  appear  in  head  note  and  opinion. 
Phillips  &  Day^  for  plaintiff. 
Runnells  &  Walker^  for  defendants. 

Miller,  Justice:  The  foundation  of  plaintiff's  claim 
is  that  by  the  negligence  of  the  defendants  in  conveying 
and  delivering  these  messages  he  lost  employment  as  editor 
of  the  Denver  Ih'ibune,  which  he  would  otherwise  have 
aecored,  and  that  as  another  man  did  by  reason  of  this 
negligence  get  that  employment,  for  which  he  received  from 
$4^000  to  $5,000  for  a  period  of  time  during  which  plaintiff 
only  received  a  much  smaller  sum,  he  is  entitled  to  recover 
the  difference  in  this  action. 

The  first  subject  of  inquiry,  therefore,  is  the  existence  of 
such  negligence  as  would  make  defendant  liable  for  any 
damages.  The  first  act  of  negligence  charged  to  the 
defendant  has  relation  to  the  delivery  at  Des  Moines  of  the 
message  from  Patterson  to  plaintiff.  It  is  said  that  the 
dnty  of  the  company  was,  immediately  upon  the  receipt  of 
the  telegram,  to  deliver  it  at  the  office  of  the  governor, 
which  was  the  usual  business  place  of  plaintiff ;  and  to 
make  this  duty  clearer,  it  is  said  that  instructions  were  given 
by  plaintiff  to  the  company  that  all  messages  for  him  should 
be  delivered  there.  The  testimony  does  not  sustain  this 
a^rtion.     The  person  to  whom  said  directions  should  have 
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been  delivered  says  he  received  no  soc 
other  clerks  and  employees  in  the  office  o 
the  same  thing.    The  plaintiff,  who  giv 
mony  on  this  subject,  says  that  he,  at  sc 
definitely  fixed,  sent  word  by  one  of  the 
all  dispatches  for  him  sent  to  the  office 
private  secretary,  which  he  was.    But 
verbal  instruction  or  request  to  the  me 
may  have  construed  as  given  for  his  ow 
which,  if  intended  to  govern  the  action 
was  not  delivered  to  the  proper  person, 
messenger  was  to  deliver  messages  from  t 
not  to  it.    For  the  latter  purpose,  he  wi 
plaintiff  and  not  the  defendant. 

Besides,  the  proper  mode  of  directin 
that  subject  is  so  obviously  to  have  noti 
directions  in  writing,  that  a  casual  state 
ger,  at  some  other  place  than  the  office,  • 
to  fix  upon  that  company  any  legal  oblifi 

It  is  next  argued  that  the  previous 
between  the  parties  made  it  the  duty 
send  the  dispatch  to  that  office ;  and,  i 
the  evidence  of  plaintiff  shows  that,  as  ] 
the  governor,  he  had  been  in  the  habi 
graphic  messages  from  that  company  : 
nowhere  else,  and  that  there  he  receive( 
his  own  on  private  business.     But  it  is  n 
such    private    messages    had    been    th< 
received  for  him  when  he  was  absent  f n 
the  company  had  any  reason  to  suppos 
he  wished  them  to  be  delivered  there, 
in  question,  the  defendant  communical 
nor's  office  by  telephone,  and  received 
was  true,  that  plaintiff  was  out  of  the 
absent  two  days. 

The  men  in  charge  of  the  telegraph  < 
sage  to  the  residence  of  plaintiff,  where 
his  wife  in  due  time,  and   telegraphed 


/ 
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sender  of  the  message,  the  information  of  plaintiff's  absence 
from  the  city. 

For  both  these  acts  the  defendant  is  blamed.  In  both  of 
them  we  think  the  defendant  did  its  duty.  Its  first  obli- 
gation was  to  the  sender  of  the  message.  It  was  proper  he 
should  be  informed  of  the  absence  from  the  city  of  the 
party  to  whom  it  was  sent,  as  it  asked  him  to  come  to 
CShicago  that  night. 

Without  elaborating  the  matter,  we  are  of  the  opinion 
that  when  informed  that  the  plaintiff  was  out  of  the  city, 
and  would  be  for  two  days,  the  company  did  the  precise 
thing  which  it  onght  to  have  done,  namely,  delivered  the 
message  to  his  wife  at  his  residence,  and  thus  enable  her, 
the  most  likely  of  all  persons  in  the  world  to  know  where 
her  hasband  was,  to  send  the  message  to  him  immediately. 
If  she  did  not  know  where  he  was,  it  was  the  fault,  if  fault 
was  in  any  one,  of  the  plaintiff,  who  had  neglected  to 
inform  her.  The  dispatch  remained  in  her  hands  from  4.30 
P.  M.  until  7.09  P.  M.,  and  during  this  time  the  golden 
opportunity  was  lost.  We  think  this  was  contributory 
Diligence  sufficient  to  defeat  the  action.  For,  even  if, 
after  this  delay,  when  Josiah  Given,  father  of  the  plaintiff, 
undertook,  at  7  o'clock  P.  M.,  to  communicate  with  the 
plaintiff,  he  had  transmitted  the  original  message,  instead 
of  an  inquiry  as  to  where  it  should  be  sent,  the  former 
would  have  been  received  in  time  to  enable  him  to  go  to 
Chicago  that  night.  It  is  not  easy  to  see,  when  all  the 
parties  were  aware  of  the  necessity  of  such  prompt  action, 
why  the  original  message  w:is  not  sent,  instead  of  an 
inquiry  to  the  same  person  iis  to  where  it  should  go.  The 
delay  thus  occasioned  defeated  the  only  other  chance  for 
hia  going  to  Chicago  that  night. 

But  it  is  urged  that  there  was  negligence  in  sending  the 

message  to  Marshalltown,  when  the  father  of  the  plaintiff 

finally  offered  this  original  message  for  transmission.     The 

office  in  Marshalltown,  by  custom  or  by  orders  from  its 

superiors,  closed  at  9  o'clock  P.  M.     Defendant  produces 

the  record  of  the  dates  of  receiving,  filing,  and  delivering 
Vol.  1—48. 
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messages,  and  the  evidence  of  the  recei' 
show  that  this  message  was  filed  in  the  o; 
and,  therefore,  too  late  for  transmission  i 
shalltown.  Also  the  date  of  its  filing  on  I 
with  proof  that  these  entries  are  made 
dae  course  of  business. 

Mr.  Josiali  Given  testified,  on  the  ot 
was  in  the  office  at  8.16  P.  M.,  and  ther 
patch  directing  him  to  send  the  original 
iff  at  Tremont  Hoase«  Marshalltown.     He 
he  looked  at  his  watch  when  he  left  the 
to  the  telegraph  office.     He  farther  test: 
received  the  dispatch  from  his  son,  he  b 
message  from  Patterson,  writing  on  a 
been  given  to  him,  but  which  he  discovei 
message.     He  said  he  must  have  a  day  n 
was  important,  and  must  be  sent  at  once 
gested  that  the  message  might  be  rep( 
already  in  the  office,  and  this  was  det< 
long  a  time  all  this  occupied,  with  the  v 
house,  the  receipt  and  examination  of 
plaintiff    to    his    father    to  forward  th 
Tremont  House,  the  change  of  blanks, 
tion,  no  one  can  tell.     As  the  onus  of 
rests  on  the  plaintiff,  we  caunot  say  th 
delay  by  the  office  prior  to  9  o'clock  is  e 

It  is  said  the  object  might  have  be 
those  in  charge  of  the  office  at  Des  Moi 
the  office  at  Marshalltown  closed  its  bi 
and  had  communicated  that  fact  to  Jo 
shown  that  they  did  not  know  this,  and 
furnished  with  means  of  knowing  whe 
company  closed  for  the  night  at  oth< 
Moines.  The  want  of  this  inTormation 
ligence.  But  we  do  not  see  any  s 
believing  that  if  Mr.  Josiah  Given  had 
offered  his  last  message,  that  the  office  i 
dosed  for  the  night,  that  he  could  have 
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means  of  repairing  the  evil,  and  so  the  information,  if  com- 
municated to  him,  woald  have  done  no  good.  Nor  do  we 
see  that  it  is  the  duty  of  the  Western  Union  Telegraph 
Company  to  keep  the  employees  of  every  one  of  its  ofices  in 
the  United  States  informed  of  the  time  when  every  other 
office  closes  for  the  night.  The  immense  number  of  these 
offices  all  over  the  United  States,  the  frequent  changes 
among  them  as  to  time  of  closing,  and  the  prodigious 
volume  of  a  written  book  on  this  subject,  seem  to  make  this 
onerous  and  inconvenient  to  a  degree  which  forbids  it  to  be 
treated  as  a  duty  to  its  customers,  for  neglect  of  which  it 
must  be  held  liable  for  damages.  There  is  no  more  obliga- 
tion to  do  this  in  regard  to  offices  in  the  same  State  than 
those  four  thousand  miles  away,  for  the  communication  is 
between  them  all,  and  of  equal  importance. 

The  question  of  the  remoteness  of  the  injury,  and  want  of 
any  satisfactory  measure  of  damages,  has  been  ably  dis- 
cussed, and  is  of  much  interest ;  but  as  we  are  of  opinion 
that  no  such  negligence  is  shown  as  to  render  defendant 
liable  at  all,  we  forbear  to  consider  that  question,  and 
render  judgment  for  the  defendant. 


Hon.— This  case  is  cited  in  W.  U.  Td.  Co.  v.  Hardi$ig^  po9t 
See  IHDKX,  titles  '<  Duty  to  CiutonierB,"  "  Gontribatory  Negligence." 
Bee  notes  to  GrinneU  ▼.  W.  U.  TeL  Co.,  anU^  p.  70 ;  Spra^fw  ▼.  W.  U. 
TtL  Co.9  ante,  p.  904. 
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Thompson  and  Another,  Resx)ondent8,  ' 
Union  Telbgkaph  Company,  A 

Supreme  Court  of  Wiaoonaint  Augtu 

(64  Wit.  681.) 

Dblat  m  TRANSMISSION.— Stipulation  fob  be 

A  telegraph  company  cannot  by  stipulation  free  i 
want  of  ordinary  care  and  diligence  in  the  transm 

Action  for  damages  for  delay  in  trans 
gram. 

The  facts  are  stated  in  the  opinioi 
defendant. 

Brooks  &  Dutcher^  for  appellant. 
Wilson  <fe  Provis,  for  respondents. 

Taylor,  J.:    The  respondents  broug 

Justices-  Court  against  the  appellant  c 

damages  of  the  company  for  negligently 

mission  and  delivery  of  the  following  tele 

the  plaintiffs  to  the  agent  of  the  appell 

this  State,  viz. : 

''BOS' 

*<  To  E.  G.  Thompson,  Fennimore,  Wis.: 
"  Send  bay  horse  to-day.    Mock  loads  to-night. 

"  (Signed)  ^ 

This  message  was  delivered  to  the  agen 
Boscobel  at  ten  A.  M.  on  the  26th  of  A 
not  delivered  at  Fennimore  until  abou 
28th  of  April,  1884.  The  distance  bet 
Fennimore  is  about  twelve  miles.     The  ( 
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graph  line  between  the  two  places.  To  send  the  message 
over  the  lines  it  wonld  go  first  to  Milwaukee  and  from  there 
to  Fennimore 

The  agent  of  the  company  at  Fennimore  says  he  received 
the  message  at  ten  o'clock  A.  M.  on  the  28th,  and , delivered 
it  to  the  person  to  whom  it  was  sent  in  three  minutes  after 
it  was  received.  The  usual  time  for  sending  a  dispatch 
from  Milwaukee  to  Fennimore  is  about  twenty  minutes. 
It  was  also  stated  by  the  operator  at  Boscobel  that  he  sent 
the  message  to  Milwaukee  as  soon  as  it  was  received 
by  him  from  the  plaintiff.  The  delay  was  between  Milwau- 
kee and  Fennimore. 

The  26th  of  April,  1884,  was  Saturday. 

The  respondents  recovered  in  Justices'  Court,  and  the 
company  apx)ealed  to  the  Circuit  Court.  A  trial  was  had  in 
that  court,  and  the  respondents  recovered  a  verdict  for  (26 
damages,  for  which  they  had  judgment,  and  the  company 
appeals  to  this  court.  Upon  the  argument  in  this  court, 
the  counsel  for  the  appellant  insists  that  upon  the  proofs 
the  plaintiff  was  entitled  to  recover  only  the  money  paid  for 
sending  the  message,  and  as  that  had  been  tendered  after 
the  action  was  commenced,  together  with  the  costs  of  the 
action  up  to  the  time  of  the  tender,  the  judgment  should 
have  been  in  favor  of  the  appellant.  This  proposition,  it  is 
insisted,  should  be  sustained  upon  two  grounds:  (1) 
Because  such  was  the  contract  between  the  parties  at  the 
time  the  message  was  sent ;  and  (2)  upon  the  facts  proved 
and  under  the  complaint,  such  is  the  extent  of  the  damages 
the  plaintiff  is  entitled  to  recover  against  the  appellant  in 
this  action. 

The  telegram  was  written  upon  one  of  the  blanks  of  the 
company,  and  the  plaintiff  admits  that  he  knew  the  contents 
of  said  blank  when  he  sent  the  message.  The  following  is 
printed  on  such  blanks,  viz.  * 

**  An  moaragee  taken  by  this  company  are  mibject  to  the  following  tenns : 
To  goard  against  mistakes  and  delays,  the  sender  of  a  message  should  order 
it  rtpeoUed^thskt  is,  teleg^phed  back  to  the  originating  office  for  oompari- 
Bon.  For  this,  one-half  the  regular  rate  is  charged  in  addition.    It  is  agreed 
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between  the  sender  of  the  following  message  and  thii 
oompany  shall  not  be  liable  for  mistakee  or  delays  in 
deliTerj,  or  for  non-dellTerj,  of  any  unrepeated  messi 
ing  by  negligence  of  its  servants  or  otherwise,  beyond 
for  sending  the  same;  nor  for  mistakes  or  delays  in 
delivery,  or  non-delivery,  of  any  repeated  message 
the  sum  received  for  sending  the  same,  unless  speciall 
case  for  delays  arising  from  unavoidable  intermptio 
its  lines,  or  for  errors  in  cipher  or  obscure  messages, 
ia  hereby  made  the  agent  of  the  sender,  without  liab 
message  over  the  lines  of  any  other  oompany,  when  i 
destination. 

*'  Oorrectness  in  the  transmission  of  messages  to  an^ 
this  oompany  can  be  insured  by  oontraot  in  wr 
amount  of  ri^,  and  payment  of  premium  thereon  at 
in  addition  to  the  usual  charge  for  repeated  message 
for  any  distance  not  exceeding  1,000  miles,  and  two  pe 
distance.  No  employee  of  the  company  is  authoru 
going." 

It  is  not  alleged  in  the  complaint,  nor 
trial,  that  any  reason  was  given  by  the  plai 
at  Boscobel  for  sending  the  message,  exc 
on  the  face  of  it ;  bnt  he  testifies  that  he 
*'hurry  it  up.'' 

It  is  insisted  that  according  to  the  termi 
signed  by  the  plaintiff  when  he  sent  his  n 
pany  is  relieved  from  all  liability  to  respo 
the  plaintiff  for  any  neglect  or  delay 
delivering  the  message,  beyond  the  repayr 
paid  to  the  company  for  sending  the  same, 
be  the  decisions  of  other  courts  in  othei 
question,  we  think  the  decisions  of  tbit 
question  against  the  appellant.  Can 
Tel.  Co.,  33  Wis.  471 ;  Hibbard  v. 
33  Wis.  558,  668.  In  these  cases,  the  teL 
as  night  dispatches,  upon  printed  blanks  o 
the  terms  of  which  such  messages  were 
usual  rates  for  day  messages,  '^  on  condit 
pany  should  not  be  liable /or  errors  or  de 
mission  or  deliveryy  or  non-delivery^  oj 
from  whatever  cause  occurring^  and  shoi 
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in  such  cases  to  return  the  amount  paid  by  the  sender/' 
In  both  cases  it  was  held  that  the  contract  was  void  as 
against  public  i)olicy  so  far  as  it  undei*take8  to  protect  the 
company  from  liability  from  the  negligence  or  fruud  of  its 
agents.  In  the  last  case  cited  the  present  chief  justice  says, 
quoting  from  the  opinion  in  Baldwin  v.  U.  S.  Tel.  Co.,  45  N. 
Y.  761 :  '^  While  telegraph  companies  are  not  insurers  and 
do  not  guarantee  the  delivery  of  all  messages  with  entire 
accuracy  and  against  all  contingencies,  they  do  under- 
take for  ordinary  care  and  vigilance  in  the  performance  of 
their  duties,  and  to  answer  for  the  neglect  and  omission  of 
duty  of  their  servants  and  agents,"  '^  and  this  degree  of  lia- 
bility the  law  imposes  upon  them,  as  well  in  the  transmis- 
sion and  delivery  of  a  night  as  of  a  day  dispatch."  Chief 
Justice  Dixon,  in  the  Candee  case^  says  :  ''  Either  the  com- 
pany enters  into  a  contract  with  him  (the  sender  of  the 
message),  and  takes  upon  himself  the  burden  of  some  sort 
of  legal  obligation  to  send  the  message,  or  it  does  not.  It 
would  be  manifestly  against  reason,  and  what  all  must 
assume  to  be  the  intention  of  the  parties,  to  say  that  no 
contract  whatever  is  made  between  them  ;  and  nobody,  not 
even  the  officers  or  representatives  of  the  company,  asserts 
such  a  doctrine.  It  would  seem  utterly  absurd  to  assert  it. 
Holding  itself  out  as  ready  and  willing  and  able  to  perform 
the  service  for  whosoever  comes  and  pays  the  consideration 
itself  has  fixed  and  declared  to  be  sufficient,  and  actually 
receiving  such  consideration,  it  cannot  be  denied,  we  think, 
that  a  legal  obligation  arises  and  duty  exists  on  the 
part  of  the  company  to  transmit  the  message  with  rea- 
sonable care  and  diligence,  according  to  the  request  of  the 
sender." 

We  are  quite  satisfied  with  the  decisions  of  this  court 
above  cited,  and  with  the  reasons  given  to  sustain  them,  and 
we  believe  they  are  in  accord  with  the  weight  of  authority 
in  other  courts.  See  U.  S.  Tel.  Co.  v.  Oildersleete^  29  Md. 
S48;  Baldwin  v.  U.  8.  Tel.  Co.,  45  N.  Y.  744;  Breese  v. 
U.  8.  Tel.  Co.,  48  N.  Y.  140;  Bartlett  v.  W.  IT.  Tel.  C0.9 
Me.  209;  N.  Y.  &  W.  P.  Tel.  Co.  v.  DryburgTi,  35  Pn. 
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St.  298 ;  Telegraph  Co.  v.  Grlmvdldi 
W.  U.  Tel.  Co.  V.  Fefiton,  52  Ind.  1 ;  Al 
7W.  Co.,  23  Fed.  Rep.  316  ;  Express  Co 
Wall.  269;  Parks  v.  AUa  Col.  Tel.  i 
White  V.  W.  U.  Tel  Co.,  14  Fed.  Rep.  : 
International  Tel.  Co.,  60  Me.  9 ;  Wann 
37  Mo.  482. 

In  holding  that  the  telegraph  company 
plaintiff  upon  the  facts  proved  in  this  cas 
to  be  understood  as  holding  that  the  coi 
ngreenient  in  question,  would  be  liable  f< 
as  to  the  accuracy  of  the  message  sent,  c 
which  might  occur  in  the  transmission  or 
standing  the  exercise  of  ordinary  care  o 
company,  its  agents  and  servants.  The 
case  shows  a  want  of  ordinary  care  an< 
transmission  and  delivery  of  the  message  i 
and  not  a  mere  mistake  which  might  < 
with  the  exercise  of  ordinary  care.  Th 
Court  judge  did  not  err  in  charging  the 
the  duty  of  the  defendant  company  to  tn 
with  reasonable  3are  and  diligence  ;  in  so 
at  the  head  of  the  message  blank  undei 
change  this  liability  it  is  void." 

The  only  other  question  in  the  case  is  \ 
iff,  upon  the  facts  proved,  was  entitled  to 
nominal  damages.     It  seems  to  us  that  t 
informed  the  agent  of  the  company  that 
ance  that  the  horse  mentioned  therein 
Boscobel  immediately  on  receipt  of  the  U 
would  arrive  there  before  Mock  would  loj 
evening.     It  was  shown  on  the  trial  that 
known  purchaser  of  horses  in  that  vicini 
habit  of  shipping  horses  purchased  from 
waukee ;  and  in  the  absence  of  evidence 
may  be  presumed  that  the  agent  of  the  o 
fact. 

The  telejn'ani  fairly  conveyed  the  idea 
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tiiis  horse  was  wanted  on  that  day  at  Boscobel  for  the  pur- 
pose of  sale  to  Mock.  This  was  indicated  by  the  words  in 
the  telegram,  ''  Mock  loads  to-night."  The  evidence 
clearly  tended  to  show  that  the  plaintiffs  lost  the  sale  of 
the  horse  to  Mock  by  reason  of  the  delay  in  transmitting 
the  message^  and  that  tlie  loss  of  such  sale  was  a  damage  to 
them  of  $25,  which  was  the  amount  they  recovered. 

We  think  the  case  was  correctly  decided  at  the  Circuit, 
and  there  are  no  errors  in  the  record  which  should  cause  a 
reversal  of  the  judgment.  This  decision,  as  well  as  the  two 
above  quoted  made  by  this  court,  are  in  accord  with  the  policy 
of  this  State  as  evidenced  by  the  enactment  of  chap.  171,  Laws 
of  1886.  This  chapter  expressly  declares  that  all  telegraph 
companies  doing  business  in  this  State  shall  be  liable  ^^  for 
all  damages  occasioned  by  failure  or  negligence  of  their 
operators,  servants  or  employees  in  receiving,  copying, 
transmitting  or  delivering  dispatches  or  messages." 

By  the  Court. — Judgment  of  the  Circuit  Court  is  affirmed. 


Noo.— See  Index,  title  <*  Limiting  Liability." 

Bee  notes  to  ManvUle  v.  TT.  U.  Tel.  Co.,  ante,  p.  92 ;  Bedpath  v.  W,  U. 
ML  Oo.j  amUf  p.  40. 


Thx. Western  Union  Telegraph  Company  v.  McOuirb. 

Indiana  Supreme  Courts  Sept  15,  1885, 

a04  Ind.  180.) 

Indiana  statutk.—  Reasonable  bbgulationb. 

A'fegnletion  requiriDg  a  deposit  from  transient  persons  wishing  an  answer 
to  telegrams  presented  by  them  for  transmission,  held  reasonable  and  law- 
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fol,  and  that  rafonl  to  oomfdy  with  it  wiU  depriTe  the  peraoti  pnMDtiii 
telegram  of  the  itatatory  penalty. 

Appeal  by  defendant  below. 

J.  R.  Coffrothy  T.  A.  Stuart,  B.  K.  HigginbotJum,  /. 
Stein  and  M.  Briatow^  tot  appellant. 

A.  B.  Paige,  S.  0.  Bayless  and  W.  H.  HusseU^  for  i 
pellee. 

Elliott,  J. :  The  complaint  seeks  a  recovery  of  the  sto 
tory  penalty  for  a  failure  to  transmit  a  telegraphic  measai 
The  answer  of  the  appellant  is  substantially  as  foUoi 
'^  The  defendant  says  that  it  did  fail  and  refuse  to  transi 
the  message  set  forth  in  the  complaint,  but  defendi 
says  that  the  plaintiff  was  a  stranger  in  Frankfort  and 
transient  person  therein ;  that  the  said  message  was  c 
that  required  an  answer ;  that  the  defendant  has,  and  h 
at  the  time,  as  one  of  its  general  rules  and  regulations 
business,  regularly  adopted  for  the  government  of  the  op 
ators  and  agents  of  said  company,  the  following  rol 
^  Transient  persons  sending  messages  which  require  answc 
must  deposit  an  amount  sufficient  to  pay  for  ten  words, 
such  case  the  signal  ''33"  will  be  sent  with  the  messaf 
signifying  that  the  answer  is  prepaid ; '  that  the  defendan 
agent,  to  wbcm  said  message  was  offered,  informed  t 
plaintiff  of  the  existence  of  said  rule  and  what  said  rule  wi 
and  that  the  amount  required  to  be  deposited  was  twent 
five  cents ;  that  thereupon  the  plaintiff  refused  to  comp 
with  said  rule  and  make  said  deposit." 

To  this  answer  a  demurrer  was  sustained,  and  on  tl 
ruling  arises  the  controlling  question  in  the  case. 

One  of  the  incidental  and  inherent  powers  of  all  corpoi 
tious  is  the  right  to  make  by-laws  for  the  regulation  of  th< 
business.  There  is  no  conceivable  reason  why  telegra] 
corporations  should  not  possess  this  general  power,  nor 
there  any  doubt  under  the  authorities  that  this  power  resid 
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in  them.  Wesiem  Union  Tel.  Co.  r.  Jones,  96  Ind.  228 
(48  Am.  B.  713),  vide  opinion,  p.  231,  and  anthorities  cited 
Western  Union  Tel.  Co.  y.  Btichanan,  86  Ind.  429 
(9  Am.  R.  744)  ;  TVue  v.  International  Tel.  Co.^  60  Maine, 
9  (11  Am.  Bep.  166) ;  Scott  &  J.  Law  of  Telegraphs,  section 
104. 

Affirming,  as  principle  and  authority  require  ns  to  do, 
that  the  telegraph  company  had  power  to  make  by-laws, 
the  remaining  question  is  whether  the  one  under  immediate 
mention  is  a  reasonable  one.  It  is  established  by  the  author- 
ities that  an  unreasonable  by-law  is  void.  Western  Union 
Tel.  Co.  T.  Jones f  supra;  Western  Union  Tel.  Co.  t* 
JBuehan4Mn,  supra ;  Western  Union  Tel.  Co.  v.  Adams, 
87  Ind.  698  (44  Am.  B.  776) ;  Western  Union  Tei.  Co. 
T.  BUmchard,  68  GFa.  299  (46  Am.  Bep.  480)  ;  see  authori- 
ties, note,  pages  491,  492. 

It  is  for  the  courts  to  determine  whether  a  by-law  is  or  is 
not  an  unreasonable  one,  and  this  is  the  question  which 
now  faces  us.  1  Dillon  Munic.  Corp.,  3rd  ed.,  section  827 ; 
Scott  ft  J.  Law  of  Telegraphs,  section  104. 

We  are  unable  to  perceive  anything  unreasonable  in  the 
by-law  under  examination.  A  peraon  who  sends  another  a 
message,  and  asks  an  answer,  promises  by  fair  and  just 
implication  to  pay  for  transmitting  the  answer.  It  is  fairly 
inferable  that  the  sender  who  asks  an  answer  to  his  message 
will  not  imi)ose  upon  the  person  from  whom  he  requests  the 
answer  the  burden  of  paying  the  expense  of  its  transmission. 
The  telegraph  company  has  a  right  to  proceed  ui)on  this 
natural  inference  and  to  take  reasonable  measures  for  secur- 
ing legal  compensation  for  its  services.  It  is  not  unnatural, 
unreasonable  or  oppressive  for  the  telegraph  company  to 
take  fair  measures  to  secure  payment  for  services  rendered, 
and  in  requiring  a  transient  person  to  deposit  the  amount 
legally  chargeable  for  an  ordinary  message,  it  does  no  more 
than  take  reasonable  measures  for  securing  compensation 
for  transmitting  the  asked  and  expected  message. 

We  have  found  no  case  exactly  in  point,  but  we  have 
found  many  analogous  cases,  which  in  principle  sustain  the 
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by-law  before  us.      Western  Union  Tel. 

Mich.  686  ;  Camp  v.  Western  Union  Tel. 

164;  Vedder  v.  Fellows,  20  N.  Y.  126;  . 

Co.y  13  Allen,  226 ;  MacAndrew  v.  Electr 

L.  ft  Eq.  180 ;  TTiPiilem  Union  TeL  C 

supra;  see  anthoritieR  cited,  note,  46  Am 

Union  Tel.  Co.  ▼.  Jonesj  supra. 

Judgment   reversed    with  instractioni 

demnrrer  to  the  answer  and  to  proceed  ii 

this  opinion. 

Petition  for  a  re-hsi 


Western  UinoN  Telegraph  Gompa: 

Qwpmmt  Court  of  Indiana^  Sept.  1 

(102  Ind.  5M.) 

Indiana  8TATUTB.»PLEADnr< 

While  a  statute  giving  a  penalty  must  be  striotlj 
plaintiff,  still  words  of  equivalent  meaning  ma; 
complaint  for  those  used  in  the  statute. 

Appeal  from  Benton  Circuit  Gonrt. 
Appeal  by  defendant  below. 

J.  R.  Coffroth,  T.  A.  Bluart  and  D. 
lant. 

M.  H.  Walker  and  L.  H.  PTiares^  for  i 

Elliott,  J.:  The  only  question  arg 
lant's  counsel  is  that  arising  on  the  de 
plaint,  and,  under  the  well  settled  praci 
tions  are  deemed  waived.  Since  the  prep 
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brief,  a  correct  copy  of  appellee's  complaint  has  been  sent 
up  by  a  retnm  to  a  certiorari^  and  from  this  it  appears  that 
the  objection  urged  to  the  complaint  is  not  well  founded. 
The  complaint  is  based  on  the  statute  imposing  a  penalty 
on  telegraph  companies  for  a  failure  to  diligently  and  im- 
I)artially  transmit  messages,  and  the  objection  urged  is  that 
it  does  not  aver  that  the  appellant ''  is&n  electric  telegraph 
company,  with  a  line  of  wires  extending  wholly  or  partly 
through  this  State,  and  engaged  in  telegraphing  for  the 
public."  The  complaint  contains  these  averments:  The 
defendant  "is  an  electric  telegraph  company,  duly  organ- 
ized as  a  corporation,  and  was,  on  the  eighth  day  of 
August,  1884,  and  ever  since  that  time,  engaged  in  the  busi- 
ness of  transmitting  telegraph  messages  for  the  public  ;  that 
it  was,  on  said  eighth  day  of  August,  1884,  operating  a  tele- 
graph office  in  the  town  of  Prowler,  Benton  county,  Indiana, 
and  another  in  the  town  of  Remington,  Jasper  county, 
Indiana ;  that  said  defendant  was  the  owner  and  operator  of 
a  line  of  wires  on  the  said  eighth  day  of  August,  1884, 
extending  to  and  through  each  of  said  points,  to  wit,  the 
town  of  Fowler,  Benton  county,  Indiana,  and  the  town  of 
Remington,  Jasper  county,  Indiana." 

We  agree  with  counsel  tliat  the  action  was  one  to  recover 
a  penalty,  that  the  statute  is  to  be  strictly  construed,  and 
that  a  party  suing  for  a  penalty  must  bring  his  case  fully 
within  the  provisions  of  the  statute.  Wentern  Union  Tel. 
Co.  V.  Mossier 9  95  Ind.,  29  ;  Rogers  v.  Western  Unian 
Tel.  Co.,  78  Ind.  169  ;  S.  C.  Am.  R.  568 ;  Western  Union 
2W.  Co.  V.  Aoctell,  69  Ind.  199,  and  authorities  cited. 

We  are,   however,   of  the  opinion  that  the  appellee's 

complaint  does    bring  his  case  within  the  words  of  the 

statute.    It  is  true  that  the  exact  words  of  the  law  are  not 

used,  but  words  of  equivalent  meaning  are  employed,  and 

this  is  sufficient.     State  v.  MiUer^  98  Ind.  70 ;  1  Bishop  Cr. 

Proc.»  section  612. 

JudgmerU  affirmed. 

VOfB.— Thi8  case  is  cited  in  W.  U.  Tel.  Co,  ▼.  Seirde,  post. 
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Ths  Wktbbn  Ukiok  Tslxgraph  Com 

Ferris. 

[Supreme  Ccuri  of  Indiana,  Septewiber 

(lOS  Ind.  91.) 

Indiana  statutb.— Plbading.— OoHBnTC 

The  etatate  imposing  a  penalty  for  failure  to  trao 
onoonstitational  as  to  those  to  be  delivered  withoi 

Appsax  by  defendant  below,  from  She 
Facts  stated  in  opinion. 

/.  B.  MacdoncUdj  J.  M,  BvUer  and  . 
appellant. 

E.  P.  FerriSy  W.    W,  Spencer  and 
appellee. 

MiTOHBLL,  Ch.  J.:    This  was  an  actic 
penalty  prescribed  by  section  4176,  R.  S. 
graph  companies  negligently  failing  to 
delivered  to  them  dnring  usual  office  hou 

The  complaint  avers  that  on  the  2nd 
1882,  the  plaintiff  delivered  a  certain  mess 
ant's  operator,  at  its  office  in  Shelbyi 
transmission  to  Chicago,  Illinois,  and  ths 
regulations  he  paid  to  it  forty  cents  as 
service.  The  message  to  be  sent  is  set  < 
the  complaint,  and  is  in  the  language  foil 

"SHSLBYvniLE,  Ind., 
'*  Harry  G.  Chapman,  Chicago,  111. : 
"  Yes,  if  we  can  have  books  by  Monday. 
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It  is  averred  ^'that  the  defendant  wholly  failed  and 
refased  to  transmit  said  message,"  to  the  plaintiff's  dam- 
age, etc. 

After  a  demurrer  was  overraled  to  the  complaint,  the 
defendant  answered  that  on  the  2nd  day  of  December,  1882, 
one  Harry  C.  Chapman  delivered  to  it,  at  its  branch  office  at 
the  Clifton  House  in  Chicago,  111.,  a  certain  message  directed 
to  John  S.  Ferris,  at  Shelbyville,  Indiana,  a  copy  of  which 
is  attached  to  the  answer  as  an  exhibit,  which  message  it  is 
alleged  was  transmitted  to  Ferris  without  delay  ;  that  at 
the  time  the  message  was  sent  by  Chapman  to  Ferris,  the 
defendant's  operator,  to  whom  it  was  delivered  at  Chicago 
for  transmission,  was  directed  by  Chapman  to  deliver  the 
answer,  when  it  came,  at  the  Clifton  House,  Chicago,  and 
that  Ferris  received  the  telegram  so  sent.  It  is  then  averred 
that  Ferris,  ^^66  minutes  after  2  o'clock  P.  M.  of  said  day, 
filed  in  the  defendant's  office  at  Shelbyville,  Indiana,  the 
following  described  message,  written  upon  a  blank  form 
f nrnished  by  said  defendant  for  use  by  its  patrons,  a  true 
copy  of  which  said  message  and  a  blank  upon  which  the 
same  was  written,  said  blank  containing,  in  print,  the  terms 
and  stipulations  upon  which  the  defendant  undertook  to 
transmit  and  deliver  said  message,  is  made  a  part  hereof, 
and  for  identification  is  marked  '  Exhibit  B.'"  It  is  then 
averred  ^^that  said  John  8.  Ferris  did  not  pay  or  tender  to 
defendant  any  money  for  the  transmission  and  delivery  of 
said  message  at  the  time  he  filed  the  same  in  defendant's 
office,"  and  that  he  did  not  direct  that  the  message  should 
be  repeated  nor  pay  for  repeating  it.  That  the  defendant's 
operator  at  Shelbyville  ^^did  in  due  and  proper  order  of 
time  transmit  said  message,  'Exhibit  B,'  from  Shelbyville 
to  Chicago,  and  that  the  message,  '  Exhibit  B,'  was  delivered 
to  the  hotel  clerk  of  the  Clifton  House,  Chicago,  without 
delay,  and  in  due  and  proper  order  of  time." 

In  the  paper  marked  '*  Exhibit  B,"  filed  with  the  answer, 
we  find  following  the  various  stipulations,  reciting  the 
terms  upon  which  messages  are  received  and  sent,  the  fol- 
lowing : 
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To  Harry  C.  Chapman,  Chicago,  111.: 
Tea,  if  we  can  have  the  books  by  Monday. 


The  court  below  sastained  a  demurre 
and,  the  defendant  refusing  to  plead  f urtli 
rendered  in  favor  of  the  plaintiff  below 
penalty.  An  appeal  from  this  judgment 
before  U8«  upon  which  two  questions  are  m 
involves  the  sufficiency  of  the  complai] 
answer. 

The  learned  counsel  argue  that  the  st{ 
the  action  is  founded  is  unconstitutiona 
applies  to  telegraph  messages  which  are 
beyond  the  limits  of  the  State.  Taking 
as  true,  the  conclusion  to  which  the  argui 
inasmuch  as  the  telegram  was  to  be  sent 
the  complaint  to  recover  the  penalty  is  b; 
that  the  statute  giving  the  action  is  an  at 
interstate  commerce,  and  is,  therefore,  vc 

The  question  thus  made  has  been  consid 
in  several  cases,  and  the  constitutionality 
been  steadily  affirmed.  In  a  recent  case, 
Telef/raph  Company  v.  Pendleton,  96 
R.  692),  the  question  was  again  carefully 
examined,  and  the  authorities  relied  on  b 
case  fully  considered,  and  the  deliberat 
reached  that  the  previous  rulings  woul 
The  question  should  be  considered  at  rest 
Moreover,  as  this  question  was  notsugges 
brief  and  argument  of  appellant's  counse 
the  brief  for  appellee  had  been  filed  and  1 
for  consideration  by  the  court,  we  think 
regarded  as  waived,  and  for  that  reason, 
the  question  an  open  one,  we  should  not 
consider  it  under  the  rules  of  practice  her 

Waiving  the  supposed  technical  object] 
in  which  the  exception  is  saved  to  the  nil 
sustaining  the  demurrer  to  the  answer,  ^ 
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aat  the  ruling  iiL  that  behalf  was  right.  It  is  argued  by 
ounsel  that  the  answer  was  a  plea  in  bar,  by  way  of  conf  es- 
don  ^nd  avoidance. 

We  think  it  difficult,  if  not  impossible,  to  maintain  this 
new  of  the  answer,  nor  do  we  now  see  how  it  could  be  held 
good  if  it  were  so  regarded. 

The  material  averments  of  the  complaint  are  that  the 
defendant,  being  at  the  date  mentioned  engaged  in  the  busi- 
ness of  tel^;raphing  for  the  public,  received  from  the  plaint- 
iff,  for  transmission  to  Chicago,  a  certain  message  which  for 
the  purpose  of  identification  is  set  out  in  the  complaint, 
and  which,  after  receiving  forty  cents,  the  usual  charge 
aoGording  to  its  regulations,  it  failed  and  refused  to  trans- 
mit. The  gravamen  of  the  complaint  is  the  wrongful  or 
negligent  failure  of  the  telegraph  company  to  comply  with 
its  duty,  whereby  it  had  become  liable  to  the  statutory  pen- 
alty. 

Api>arently  there  is  but  one  answer  to  make  to  this,  and 
that  is,  to  deny  it  either  generally  or  specially.  If  the  tele- 
gram delivered  was  transmitted  as  the  law  required,  or  if 
plaintiff  failed  to  pay  or  tender  payment  according  to  the 
regulations  of  the  company,  then  the  averments  in  the  com- 
plaint are  not  true,  and  an  answer  which  should  aver  that 
the  telegram  was  seasonably  transmitted,  or  that  payment 
had  not  been  made  or  tendered  according  to  the  regulations 
of  the  company,  would,  in  our  opinion,  not  be  a  plea  in  con- 
fession and  avoidance.  The  answer  must  be  regarded  as  an 
attempt  argumentatively  to  deny  the  complaint,  and  in  this 
we  think  it  comes  short. 

The  exhibits  attached  to  the  answer  are  in  no  sense 
the  foundation  of  the  defense,  and  are,  therefore,  under  the 
well  settled  rule,  no  part  of  it.  Wilson  v.  Yancej  66  Ind. 
684;  Cassaday  v.  American  Ins.  Co.^  72 Ind.,  95;  Barklej 
▼.  Mohan,  06  Ind.  101 ;  Black  v.  Richards,  96  Ind.  184 ; 
Sedgwick  v.  Trucker,  90  Ind.  271 ;  Bv^hanan  ▼.  MiUigan, 
68  Ind.,  118 ;  Sch/yri  v.  Stephens,  62  Ind.  441. 

The  answer  must  be  considered  without  looking  to  these, 
Vol.  1—49 
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and  without  these  oounsel  do  not  attemj 
sofficiency. 

Leaving  the  exhibits  oat  of  view,  the  a 
avers  that  on  the  2nd  day  of  December,  1 
a  message  from  the  defendant's  Clifton  I 
cago  to  Ferris,  at  Shelbyville,  and  direct 
to  it  shoold  be  left  at  the  Clifton  House  ; 
was  received  by  Ferris  and  answered,  anc 
was  seasonably  transmitted  and  delivered 
at  the  Clifton  House.  There  is  not  the  si 
shown  by  any  averment  contained  in  th< 
the  messages  spoken  of  in  the  answer  anc 
the  defendant's  default  is  predicated  in  t 
I  If  we  are  to  consider  the  exhibits  attac 
answer,  it  would  be  difficult  to  arrive  at  i 
the  message  set  out  in  '^  Exhibit  B  "  wa 
upon  which  the  complaint  is  predicated, 
plaint  is  dated  **  Shelby ville,  Ind.,  Dec.  : 
addressed  to  '*  Harry  C.  Chapman."  Tl 
exhibit  is  dated  **  Dec.  2,  1882,"  wither 
mentioned,  and  is  addressed  ^' Harry  C. 
do  not,  however,  regard  this  as  importa 
that  we  place  our  ruling  distinctly  upoi 
the  exhibits  are  in  no  sense  a  part  of  the 
in  any  way  aid  its  averments.  Without 
ing  averred  in  the  answer  which  shows 
upon  which  its  default  is  predicated  in  1 
ever  transmitted,  and  so  the  averment  in 
the  defendant  ''wholly  failed  and  refuse 
message"  is  not  denied. 

The  averment  that  the  plaintiff  "  did 
the  defendant  any  money  for  the  trausm 
of  said  message  at  the  time  he  filed  the  s 
office,"  does  not  refer  to  the  message  me 
plaint,  but  that  in  ''  Exhibit  B,"  and  thi 
a  part  or  the  answer,  we  cannot,  without 
tied  rules,  look  to  it  to  ascertain  whethei 
upon  which  the  complaint  is  predicated. 


/ 
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Besides,  the  averment  as  pleaded  is  not  a  denial  of  that 
contained  in  the  complaint,  which  is,  in  effect,  that  the 
plaintiff  paid  the  defendant  forty  cents,  according  to  its 
mles  and  regulations,  for  the  transmission  of  the  message. 

The  judgment  is  affirmed  with  costs. 


Thx  Western  Union  Tblbobaph  Company  ▼.  Soirols. 

Supreme  Court  of  Indiana,  Oct,  10, 1885. 

(108  Ind.  237.) 

Indiana  btatutb— SuRvnrAL.~TiMB  Lmnr.— - DarENBis. 

A  ftatatoiy  action  for  penalty  for  negligenoe  in  tranemiasion  of  (elegnuns 

sonrives  the  death  of  the  sender. 
In  rach  an  action,  the  defense  that  the  chum  was  not  presented  within  the 

time  Umited  by  contract  must  be  pleaded  or  it  cannot  avail. 
The  burd^  of  explaining  a  delay  which  has  been  proven  devolves  upon 

the  company. 
Whire  to  provide  sufficient  servants  or  equipments  to  meet  the  demands 

of  the  law  in  the  transaction  of  its  business  will  not  excuse  a  telegraph 

oompany. 

Action  for  penalty.    Facts  stated  in  opinion. 
Appeal  from  Clinton  Circuit  Court. 

J.  B.  Coffrath,  T.  A.  Stuart,  J.  A,  Stein,  B.  K.  IRgginbO' 
iham  and  M.  Bristow,  for  appellant. 

A.  E.  Paige  and  S  0.  Bayliss,  for  appellee. 

Elliott,  J. :  George  A.  Scircle  commenced  two  acttons 
against  the  appellant  to  recover  the  statutory  penalty 
affixed  to  a  breach  of  duty.    On  appellant's  motion  the 
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actions  were  cousolidated,  and  in  llie  c 
issue  was  joined.     After  the  issue  was  j 
died,  and  liis  widow,  Martlia  J.  Scircle,  ' 
plaintiff,  and  she  recovered   judgment 
penalty.     One  of  the  contested  questiom 
appellee  to  maintain  this  action.    The  a[ 
the  cause  of  action  died  with  the  orig 
cannot  assent  to  this  doctrine,  for  in 
statute  prevents  the  abatement  of  the 
vided  that  ^'  A  cause  of  action  arising  o 
the  i)erson,''    except  in  cases  designate 
person  of  either  party  ;"  but  it  is  also  { 
other  causes  of  action  survive,  and  ma; 
against  the  representatives  of  the  dec€ 
actions  for  promises  to  marry."     If  the 
this  case  is  not  for  an  injury  to  the  pen 
for  the  statute,  in  broad  and  explicit  t 
all  causes  of  action,  other  than  those 
injury  to  the  person,  shall  survive.  The 
declared  on  is  founded  on  a  statute,  and 
the  class  of  actions  where  redress  is  soi 
injury. 

It  is  the  law,  as  we  have  often  held, 
the  message  is  the  party  who  must  sue. 
JPenfUetmi,  95  Ind.  12 ;  W.  U.  Tel.  d 
195 ;  Seward  v.  Beach,  29  Barb.  239 ;  2 
46  Barb.  287.  But  he  is  the  party  wh< 
the  cause  of  action  is  in  him,  and  if  i 
action  it  is  one  that  survives,  for  the  res 
statute  and  is  not  for  an  injury  to  1 
sender  had  a  right  of  action  his  death 
although  he  was  the  proper  party  plain 
the  right  of  action  is  one  that  surviv 
ceded  that  he  did  have  a  cause  of  acti 
not  for  an  injury  to  the  person,  there  is 
conclusion  that  it  did  survive.  The  arg^ 
lant's  counsel  that  the  cause  of  action 
proves  too  much  for  their  purpose,  for 
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was  a  canse  of  action  on  a  statute,  and  consequently  that  it 
sarvives  to  the  representatives  of  the  person  to  whom  the 
statute  gave  the  right  of  action. 

The  complaint  is  assailed  upon  the  ground  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 
One  of  the  reasons  assigned  in  support  of  this  general 
assanlt  is  that  the  complaint  does  not  allege  that  the  appel- 
lant has  a  line  of  wires  wholly  or  partly  within  this  State. 
The  complaint  alleges  that  ''the  defendant  is  the  owner 
and  operator  of  an  electric  telegraph,  with  a  line  of  wires 
ranning  through  Clinton  county,  Indiana,  including  the 
stations  of  Scircleville  and  Frankfort,  in  said  county." 
This  we  deem  sufficient.  W.  U.  Tel.  Co.  v.  Walker,  102 
Ind.  699.  The  second  reason  assigned  is  that  the  complaint 
does  not  aver  that  the  appellant  was  engaged  in  telegraph- 
ing for  the  public  for  hire.  The  complaint  does  aver 
that  the  appellant  was  engaged  in  telegraphing  for  the 
public,  and  this  is  the  averment  which  the  statute  requires. 
The  statute  does  not  require  that  it  shall  be  averred  that 
the  company  was  telegraphing  for  the  public  for  hire. 
W.  U.  Tel.  Co.  V.  WaXker,  supra. 

The  remaining  questions  arise  on  the  motion  denying  a 
new  trial,  and  we  will  dispose  of  them  in  the  order  in  which 
they  are  presented  in  the  argument  of  counsel.  It  is 
contended  that  the  finding  of  the  trial  court  is  wrong  upon 
the  evidence,  for  the  reason  that  it  appears  that  the  claim 
was  not  presented  within  the  time  limited  by  the  contract, 
and  we  are  referred  to  the  cases  of  W.  V.  Tel.  Co.  v. 
Janes,  96  Ind.  228  (48  Am.  E.  713) ;  W.  U.  Tel.  Co.  v. 
JPendleion,  supra;  W.  U.  Tel.  Co.  v.  McKinney,  5 
Texas  L.  Eeview,  173 ;  W.  U.  Tel.  Co.  v.  Pells,  2  id.  276 ; 
Yo^inif  V.  W.  U.  Tel.  Co.,  66  N.  Y.  163 ;  and  Heimann  v. 
W.  r.  Tel.  Co.,  67  Wis.  662. 

We  do  not  question  the  soundness  of  the  general  doctrine 
that  a  rule  of  a  telegraph  corporation  making  a  reasonable 
regulation  as  to  the  time  within  which  claims  shall  be  pre- 
sented is  valid,  but  we  no  not  believe  that  the  rule  can 
avail  in  an  action  to  recover  a  statutory  penalty  unless  the 
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defense  is  specially  pleaded.  A  defense  founded  apcm 
corporate  rale  limiting  the  time  within  which  claims  sh 
be  presented  is  an  affirmative  defense,  and  not  avails] 
under  the  general  denial.  Where  an  action  is  founded  a 
statu te«  all  the  facts  that  a  plaintiff  need  allege  or  prove; 
such  as  bring  the  case  within  the  statute,  and  when 
defendant  relies  upon  a  defense  which  confesses  and  avo 
the  case  made  by  the  complaint  he  must  plead  it  special 
It  would  be  a  plain  violation  of  the  letter  and  spirit  of  i 
code  to  permit  such  a  defense  as  that  now  urged  to  be  nu 
available  under  the  general  denial,  and  it  would  also 
open  hostility  to  a  long  line  of  decisions.  As  there  was 
affirmative  answer  in  this  case,  the  defense  that  the  ap[ 
lant  here  urges  is  unavailing. 

It  is  insisted  that  the  evidence  '*  shows  that  the  compa 
was  not  negligent."  The  law  of  this  branch  of  the  case 
this :  Where  the  sender  of  the  message  proves  that  th 
was  an  unreasonable  delay,  the  burden  of  explaining  i 
delay  devolves  uix)n  the  telegraph  company.  Julian 
W.  U.  Tel.  Ck>.,  98  Ind.  327;  Ta.Co.r.  Oriswold,  97  O 
St.  301;  BarUeU  v.  W.  XT.  Tel.  Co.j  62  Me.  209  (16  Am. 
437) ;  liiUenhouse  v.  Independent  Line^  44  N.  Y.  263  (4  i 
R.  673) ;  Baldwin  v.  U.  S.  Tel,  Co.,  45  N.  Y.  744  (6  Am. 
165);  Turtier  v.  Hawkeye  Tel.  Co.,  41  Iowa,  468  (20  Am. 
605) ;  So  Belle  v.  IF.  V.  Tel.  Co.,  55  Tex.  308  (40  Am. 
805).  This  rule  is  in  harmony  with  that  which  require 
common  carrier  of  passengers  to  show  that  an  inji 
to  a  i^issenger  was  not  caused  by  its  negligence.  Tfe 
Haute,  etc,  R,  R.  Co.  v.  Buck^  96  Ind.,  346 ;  aathorit 
cited  358 ;  (48  Am.  R.  168) ;  Bedford,  etc.  R.  R.  Co.  v.  Ra 
bolt,  99  Ind.  HSl.  The  rule  is,  in  itself,  a  reasonable  oi 
The  sender  of  a  message  has  no  means  of  knowi 
the  cause  of  the  delay ;  for  he  is  not  acquaint 
with  the  business  and  operation  of  the  telegraph  co 
pany,  and  he  cannot  give  any  explanation.  On  the  otl 
hand,  the  company  has  full  means  of  knowledge,  andani] 
opportunity  for  making  an  explanation,  where  any  exis 
To  require  the  sender  of  the  message  to  explain  the  dela 
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or  the  failure  to  transmit,  woald  pat  him  at  the  mercy  of 
the  telegraph  company  withoat  means  or  opportunity  of 
astablishing  the  breach  of  duty  upon  which  his  action  is 
founded.  The  message  described  in  the  first  paragraph  of 
the  oomplaint  was  delivered  to  the  operator  at  Scircleyille 
to  be  transmitted  to  Frankfort,  and  was  delivered  to  the 
operator  at  the  former  place  at  forty  minutes  after  eight 
o*olock  on  the  morning  of  November  10,  1883,  but  was  not 
rsoeived  by  the  person  to  whom  it  was  addressed  until 
forty-five  minutes  after  eleven  o'clock  in  the  forenoon. 
The  message  described  in  the  second  paragraph  of  the  com- 
plaint was  delivered  to  the  operator  at  Scircleville  at  fifty 
minutes  after  six  o'clock  on  the  morning  of  the  twelfth  of 
November,  but  was  not  received  by  the  person  to  whom  it 
was  addressed  until  about  fifteen  minutes  before  one  o'clock 
of  that  day.  Frankfort  is  not  far  from  ScircleviUe;  and 
the  agent  of  the  appellant  at  the  former  place  testified  that 
^*  It  takes  from  five  to  fifteen  minutes  continuously  to  get  a 
message  from  Scircleville  to  Frankfort."  Dr.  Canfield,  the 
person  to  whom  the  message  was  addressed,  lived  directly 
across  the  street;  from  the  appellant's  office  at  Frankfort. 
This  evidence  shows  a  delay  that  requires  explanation.  It 
18  not  such  diligence  as  the  statute  requires  to  consume 
several  hours  in  transmitting  messages  thr.t  only  require 
from  five  to  fifteen  minutes  for  their  transmission.  The 
testimony  of  the  appellant's  agent  at  Frankfort  is  relied 
upon  as  explaining  the  delay  in  transmitting  the  messages. 
That  testimony  is  as  follows :  ' '  I  was  manager  and  opera- 
tor of  the  telegraph  company  at  Frankfort  when  these  two 
messages  were  sent,  November  10th  and  12th.  I  took  the 
dispatches  from  the  wires  as  soon  as  I  could.  I  was  pre- 
vented from  taking  them  sooner  by  a  press  of  business  at 
the  time.  I  was  working  for  three  hours,  and  would  be 
busy  at  a  certain  time.  There  were  eight  or  nine  wires  in 
the  office  at  the  time.  I  was  busy  on  this  wire  at  the  time 
the  dispatches  were  sent,  Just  as  soon  as  I  finished  the 
work  I  was  at  whon  Scircleville  called  I  took  the  dispatches, 
and  they  were  delivered  promptly,  within  a  few  minuter 
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after.    I  might  have  received  ten  —  I  mi 
thirty   dispatches   the   mornings   these 
received." 

We  do  not  think  this  testimony  will  jn 
gardingthe  finding  of  che  trial  court, 
that  the  agent  did  not  take  the  message  1 
had  of  right  no  precedence  of  the  messag 
Canfield.  For  anything  that  appears,  the 
by  the  operator  at  Frankfort  were  not  dc 
mission  until  long  after  those  addressee 
were  delivered  to  the  operator  at  Scirclev 
anything  to  show  that  these  messages  w€ 
be  received  and  delivered  before  receiving 
of  the  ten  or  thirty  messages  mentioned 
The  operator  says  *'  he  was  working  for 
granting  this,  still  there  was  ample  time 
and  delivered  one,  at  least,  of  the  me 
Scircleville ;  for  the  time  elapsing  from  : 
operator  at  that  point  until  its  delivery 
whom    it   was  addressed  was  five   hou 
minutes. 

But  there  is  a  broader  ground  upon  wl 
the  trial  court  may  be  sustained,  and  tha 
business  of  the  Frankfort  office  was  such 
could  not  receive  messages  with  reason] 
promptness,  it  was  the  duty  of  the  comp 
requisite  assistance.  A  telegraph  compj 
liability  for  a  breach  of  duty  by  asserting 
provide  adequate  means  for  transacting  tl 
it  invites  from  and  undertakes  for  the  j 
right  to  accept  business  which  it  has  no 
provision  for  transacting  as  the  law  reqr 
the  evidence  before  us,  we  cannot  declare  t 
office  was  an  unimportant  station  requirir 
tor  to  conduct  its  business.  It  is  a  wel 
that  this  court  will  respect  the  finding  of 
the  evidence,  unless  it  is  clearly  erroneon 
say  that  the  trial  court  erred  in  inferring 
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fhe  city  in  which  that  court  was  sitting,  was  an  import- 
ant telegraph  station  requiring  the  services  of  more  than 
one  operator  to  insure  the  diligent  and  prompt  delivery  of 

messages. 

Jvdgm^ent  affi/rTned. 


NozB.— This  case  is  dted  in  W,  U.  TeL  Co.  v.  MeDaniel,  patL 

See  IHDBX,  titles  ''  Limiting  Time  to  Hake  Claim/'  "Borden  of  Proof." 


Thx  Wbstskn  Union  Teleobaph  Company  v.  MoDaniel. 

Supreme  Court  of  Indiana^  Oct,  IS,  1S86, 

(108  Ind.  294.) 

Indiana  btatutb.— Ck>NTBiBUTORT  nbquobnob. 


Ocmtribiltory  negligence  is  a  complete  defense  in  an  action  for  the  statutory 

penalty  for  negligent  omission  to  deliver  a  telegram. 
Fiihue  by  the  person  presenting  a  telegram  for  transmission  to  give  the 

operator  the  Christian  name  or  street  number  of  the  person  to  whom  he 

wished  the  message  delivered,  held  to  be  such  contributory  negligence  as 

lo  bar  a  recovery. 

AOTION  for  penalty.     Facts  appear  in  opinion. 
Appeal  from  Benton  Circait  Court. 

/.  JB.  Coffrothy  T.  A.  Stttart,  J.  A,  Stein^  and  D.  Fraser^ 
for  api)ellaiit. 

/.  T,  Brown  and  O,  H.  Stewart^  for  appellee. 

Elliott,  J. :    The  qaestions  in  this  case  arise  on  the  evi- 
dence, and  it  is  unnecessary  to  say  anything  more  of  the 
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pleadings  than  that  the  complaint  seeks  i 
statutory  penalty  directed   against  tele 
guilty  of  a  breach  of  duty.     The  message 
lee  Ic^t  with  appellant's  agent  at  Fowler, 
addressed  thus  :  ^'  To  Mrs.  La  Fountain, 
sender  of  the  message  testified   that   '* 
intended  for  Louis  La  Fountain,  but  wa£ 
Fountain  for  him."    The  operator  at  Fom 
a  witness  by  the  appellee,  and  in  the  cours 
said :  '^  I  wrote  the  dispatch  as  Mr.  McDs 
asked  for  the  given  name  of  Mrs.  La  1 
street  number.     He  said  he  did  not  know 
necessary  to  give  her  name  or  street  nu 
well  known."     The  messenger  boy  at  K 
that  he  delivered  the  message  to  Mrs.  Nf 
at  her  home,  and  that  she  was  the  only 
that  he  knew.     The  appellee  introduced 
swore  that  she  had  formerly  been  known 
tain,  but  that  she  had  not  been  known  by 
years,  and  that  it  was  at  her  house  that 
left.     On  her  cross-examination,  however, 
was  a  woman  in  my  bouse  at  Kankakee  b; 
La  Fountain.      Her  husband,  Mr.  La.  I 
son."     The  messenger  boy  was  recalled,  a 
of  his  testimony  said  :  *'  I  left  the  messaj 
Mrs.  La  Fountain  T  knew  in  that  old  ladj 
house."     The  plaintiff  also  introduced  ev: 
show  that  some  time  after  the  delivery  of 
boy  asked  Mrs.  Gertin  to  sign  the  receipt 
and  that  at  the  time  this  request  was  mac 
accede  to  it,  but  she  did  subsequently  aut 
sign  the  name  Mrs.  La  Fountain  to  the  re 
was  shown  to  be  a  city  of  from  twelve  to 
inhabitants. 

The  ground  upon  which  the  statute  an  t 
in  a  case  like  this  is  negligence,  and  it  d 
plaintiff  to  establish  a  negligent  omissioi 
true  that  he  makes  out  a  prima  fade  cj 
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when  he  proves  that  a  message,  properly  addressed,  was  not 
ddivered,  and  it  is  also  true  that  all  he  need  do  is  to  state 
9^  prima  facte  case  in  his  complaint,  and  establish  it  by  the 
evidence.  JtMan  ▼•  Western  Union  Tel.  Co.,  98  lud. 
S27.  The  rule  that  the  telegraph  company  most  explain 
the  failure  to  deliver  the  message  is  founded  upon  the  same 
general  principle  on  which  rests  the  rule  that  a  carrier  of 
passengers  must  explain  the  cause  of  an  injury  to  a  passen- 
ger when  an  injury  is  shown.  Western  Union  Tel.  (Jo. 
¥•  Seircle.  The  fact  that  the  carrier  of  passengers  must 
explain  the  cause  of  the  injury  does  not,  however,  prevent 
the  application  of  the  doctrine  of  contributory  negligence. 
The  doctrine  of  our  cases — and  they  are  in  line  with  the 
great  weight  of  authority  —  is  that  where  n^ligence  is 
the  basis  of  the  action,  the  plaintiff  must  prove  that  his 
own  negligence  did  not  proximately  contribute  to  the  injury 
for  which  he  sues.  Negligence  is  the  basis  of  such  an 
action  as  this,  and  it  is  difficult  to  perceive  why  the  doctrine 
of  contributory  negligence  should  not  apply  in  all  its 
vigor ;  but,  at  all  events,  it  is  clear  that  where  the  evidence 
aflbrmatively  shows  contributory  negligence,  the  action  will 
faiL 

There  is  authority  for  the  proposition  that  contributory 
n^ligence  will  bar  an  action  for  damages  resulting  from  a 
Diligent  breach  of  duty.  Scott  &  J.,  Law  of  Telegniphs, 
sec.  418.  This  is  in  harmony  with  the  general  principles 
affirmed  by  a  long  and  straight  line  of  decisions.  It  is  con- 
sistent with  ancient  and  familiar  principles  of  elementary 
law.  The  law  encourages  diligence  and  rebukes  negligence. 
It  requires  of  men  the  exercise  of  prudence  and  care. 
Equity,  liberal  as  are  its  principles,  denies  relief,  in  cases 
of  accident  and  mistake,  to  those  who  fail  to  exercise  ordi- 
nary care  and  prudence,  and  it  denies  relief  to  a  suitor  who 
is  not  diligent  in  instituting  his  suit.  More  than  this,  equity 
rafoses  its  aid  to  relieve  against  fraud  if  the  suitor  has 
omitted  to  exercise  the  prudence  and  care  of  a  reasonable 
man.  All  the  analogies  of  the  law  supxx)rt  the  rule  that  the 
negligent  man  cannot  recover  for  an  injury  caused  by  the 
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negligence  of  another.  If  there  is  any  cas( 
trine  of  contributory  negligence  should  a] 
action  to  recover  a  statutory  penalty  whew 
of  the  right  of  recovery  is  the  negligence  ol 
In  such  a  case  the  plaintiff  suffers  no  actu 
tains  no  real  injury.  If  the  negligent  brea 
him  loss  or  does  him  harm,  his  remedy  is 
contract,  not  an  action  to  enforce  a  penalty 

The  man   who   seeks   to   enforce   a  st 
demands  the  enforcement  of  a  steel-cold 
he,  of  all  suitors,  should  be  free  from  : 
foundation  of  his  action  is  the  negligent 
whom  he  sues,  and  he  sues,  not  because 
loss,  but  because  the  statute  gives  him  a  i 
I)enalty  for  his  own  benefit.     Demanding, 
his  adversary    be    punished  for  negliger 
comes  with  bad  grace  when  he  is  himself  g 
species  of  wrong  for  which  he  seeks  to  re< 
ute  did  not  intend  to  reward  the  negligei 
man  to  recover  whose  own  fault  proximate 
bring  about  the   failure  of  duty  of  whi< 
would  put  a  premium  on  carelessness  ;  for 
the  sender  of  a  message,  the  greater  the 
failure  to  transmit  his  message  correctly. 
less    likelihood    of   a  message  carefully 
astray  than  of  one  carelessly  addressed,  ar 
more  careless  the  sender,  the  greater  t] 
obtaining  a  reward  in  the  shape  of  the  s 
unless  his  own  negligence  could  be  used 
contributory  negligence  cannot  be  made  a 
statute  might  be  made  the  instrument  o 
for  unscrupulous  men  seeking  to  recover  t 
so  address  their  messages  as  to  make  it  enp 
to  the  wrong  person,  or  not  to  deliver  ther 

The  statute  was  not  intended  for  the 
negligent  or  bad  men.     Statutes  form  pari 
uniform  system  of  law.     Hv/rwphries    v. 
274  (60  Am.  R.  788).      A  statute  giving  \ 
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constmed  as  giving  it  to  one  entitled  to  recover  under  the 
general  rules  of  law  unless  it  is  otherwise  expressed  in  the 
statute  itself.  This  has  been  held  time  and  again  of  stat- 
utes giving  a  right  to  recover  where  death  is  caused  by  neg- 
ligence. In  these  cases  —  and  it  may  almost  be  said  ^'  their 
name  is  legion" — it  has  been  uniformly  held  that  contribu- 
tory negligence  is  a  complete  bar  to  a  recovery,  yet  the 
statute  gives  a  right  of  action  in  general  terms.  Illus- 
trations might  be  multiplied,  but  the  proposition  is  so  clear 
in  itself  that  we  deem  it  unnecessary.  We  conclude  that 
contributory  negligence  in  the  sender  of  a  message  will  bar 
a  recovery  of  the  statutory  penalty.  If  we  ruled  otherwise 
we  should  declare  that  negligence  in  one  party  was 
rewarded  by  punishing  his  adversary,  and  such  a 
holding  would  violate  all  principle  and  ignore  all 
precedent. 

The  appellee  was  guilty  of  negligence.  His  attention  was 
called  to  the  fact  that  the  name  of  the  person  to  whom  the 
message  was  addressed  should  be  given,  and  that  the  street 
and  number  should  be  stated.  He  failed  to  give  either,  and 
rested  upon  the  supposition  that  she  was  well  known.  This 
was  not  such  prudence  and  care  as  the  law  requires.  If  a 
man  addresses  a  message  to  Mrs.  Jones  or  Mrs.  Smith,  in  a 
city  of  twelve  or  fifteen  thousand  inhabitants,  he  exercises 
a  degree  of  care  much  below  the  legal  standard.  It  may  pos- 
sibly be  that  if  the  telegraph  company  had  accepted  themes- 
sage  without  calling  the  sender' s  attention  to  the  insufficiency 
of  the  address,  it  could  not  be  held  that  there  was  contribu- 
tory negligence ;  but  here  the  sender  of  the  message  had  his 
attention  directed  to  the  insufficiency  of  the  address,  and, 
instead  of  endeavoring  to  remedy  the  defect,  elected  to 
incur  the  hazard  of  its  safe  transmission.  He  was  in  fault, 
lie  assumed  the  risk,  and  he  cannot  make  another  suffer  for 
the  consequences  of  his  own  negligence.  Slight  care  on  his 
part  would  have  provided  the  means  of  identifying  the  per- 
Bon  to  whom  the  message  was  sent ;  and  having,  after  due 
warning,  failed  to  exercise  this  care,  he  is  in  no  situation 
to  demand  a  penalty.    Penalties  are  not  given  as  a  matter 
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of  favor,  and  one  who  claims  a  penalty  mr 
folly  and  clearly  within  the  law. 

We  do  not  decide  this  canse  ni>on  the  we 
We  put  our  decision  upon  the  ground  1 
Supreme  Court  of  Pennsylvania  in  a  case 
present.  It  was  said  by  that  court: 
numerous  that  upon  an  undisputed  state  c 
province  of  the  court  to  pass  uix)n  the  que 
ant's  negligence."  Koans  v.  Western  Uti 
Pa.  St.  164.  The  rule  stated  in  the  case  ci 
this  court.  Pittsburg^  etc.  H.  R.  Co.  v. 
186.  These  cases,  it  is  true,  speak  of  the  i 
defendant,  but  negligence  is  negligence  wli 
of  the  plaintiff  or  of  the  defendant,  and  tt 
it  is  to  be  determined,  and  by  whom,  is  th 
case  as  in  the  other. 

We  do  not  deem  it  necessary  to  decide  t! 

discussed,  as  there  must  be  a  new  trial,  an 

may  not  again  arise. 

Judi 


NoTB.— See  note  to  4>rai)nie  ▼•  W.  U.  TeL  Co.^an 
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Ths  Iowa  Union  Telephone  Company  t.  The  Board  of 
Equalization  of  the  Citt  of  Oskaloosa. 

Supnme  Court  of  Iowa,  Oct.  tS,  1886, 
(67  Iowa,  860.) 

Taxation  of  tblephonb  unbb. 

Ib  the  absence  of  a  special  statute,  held  that  a  statute  proyiding  as  to  tele- 
gmph  property  goyems  as  to  telephone  lines  also. 

Appeal  from  Mahaska  Circuit  Court. 

The  plaintiff  is  a  corporation  operating  telephone  lines, 
its  principal  place  of  business  being  in  the  city  of  Daven- 
port. It  does  business,  however,  in  the  city  of  Oskaloosa, 
from  which  different  lines  radiate,  and  it  has  what  is  called 
a  central  office  in  that  city,  by  which  is  meant  the  central 
office  of  a  district,  denominated  an  exchange.  The  board 
of  equalization  of  the  city  of  Oskaloosa  assessed  the 
proi)erty  of  the  company  at  $2,000.  From  that  assessment 
the  company  appealed  to  the  Circuit  Court,  and  the  court 
reduced  the  assessment  and  fixed  the  same  at  $960.  From 
the  order  thus  reducing  the  assessment  the  defendant 
api)eals.  From  the  order  fixing  the  assessment  at  $260  the 
plaintiff  appeals.    The  defendant  perfected  its  appeal  first. 

Jwraes  A.  Hice,  for  appellant. 

J.  F.  A  W.  R,  Lacey^  for  appellee. 

Adams,  J. :  The  court  assessed  only  the  property  within 
the  city.  The  defendant  contends  that  the  court  should 
have  assessed  all  the  property  of  the  company  within  tiie 
county,  and  also  that  it  should  have  assessed  the  property 
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within  the  city  higher  than  it  did.    The  ] 
that  the  court  erred  in  assessing  the  prope 

Its  position  is  that  telephone  lines  anc 
be  assessed  in  the  mode  provided  for  as 
lines  and   property  (Chap.    69,   Laws  o 
Code,  365);  and  we  have  to  say  that  v 
position  mnst  be  sustained.    Both  the  te 
graph  are  used  for  distant  communicat 
wires  stretched  over  different  jurisdicti 
mental   principle   in   each    by   which   < 
secured  is  the  same.     It  was  held  in    1 
phone  Co.  ▼.  OUy  of  Oahkosh,  62  ^ 
N.  W.  Rep.  828,  that  a  statute  authoriz: 
of  corporations  for  building,  owning  an 
graph  lines  was  sufficient  to  authorize 
corporations  for  building,  owning  and  op 
lines,  the  decision  being  based  upon  th 
principle  by  which  communication  in  eac 
See,  also,  in  this  connection,  Attarney-G 
Telephone  Co.,  6  Q.  B.  Div.  244.     It  is 
probably,  that  the  telephone  service  is  m 
means  of  communication ;  but  the  differe 
is  not  such,  we  think,  as  to  render  inappl 
taxation  provided  for  telegraph  companie 

It  follows  that  on  the  defendant's  apj 
must  be  affirmed  and  on  the  plaintiff's  ap 
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The  Julia  Building  Association  v.  The  Bell  Telephone  Company. 


The  Julia  Building   Association,  Appellant,  v.  Ths 

BsLL  Telsphons  Company. 

Supreme  Court  ofMieeauri,  October,  1885. 

(88  Mo.  868.) 

TnUffHONX  P0LB8  IN  STBEBTB.— ABUTTIMO  OWNBB8.— DaMAOBB. 


ami  are  not  confined  to  those  known  at  the  time  of  the  dedication 
of  land  for  streets,  hut  include  such  as  are  suhsequently  discovered  or 
inTented. 

Tha  erection  and  maintenance  of  telephone  poles  in  the  streets  of  a  city 
with  the  consent  of  the  municipal  authorities,  is  a  proper  use  under  a 
dedication  for  street  purposes,  even  as  against  an  abutting  owner  who 
owns  the  fee  of  the  land  to  the  centre  of  the  street. 

Ik  seems  that  such  right  to  erect  poles  is  not  abridged  by  the  act  of  the 
abutting  owner,  even  with  the  consent  of  the  city  authorities,  in  appro- 
priating to  his  own  use  the  land  under  the  street,  as  by  constructing  a 
room  under  the  sidewalk,  the  walls  or  covering  of  which  must  be  dis- 
turbed in  placing  the  poles;  and  the  owner  becomes  entitled  to  no 
additional  oompensation  by  reason  of  such  disturbance,  provided  the 
work  was  done  in  a  skillful  and  workmanlike  manner. 

But  if  damages  might  be  recovered  in  such  a  case,  they  must  be  certain, 
not  speculative  or  contingent. 

Appeal  from  St.  Louis  Court  of  Appeals. 

Facts  stated  in  opinion. 

MctdiU  A  Ralston^  for  appellant. 

Henry  Hitchcock^  for  respondent. 

NoBTON,  J.:  This  case  is  before  us  on  plaintiff's  appeal 
from  the  judgment  of  the  St.  Louis  Court  of  Appeals  affirm- 
ing the  judgment  of  the  Circuit  Court  of  the  city  of  St. 
Louis,  in  dismissing  plaintiff's  bill  invoking  the  injunctive 
pov^ers  of  the  court  to  restrain  and  enjoin  defendant  from 
Vol.  1—60. 
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erecting  and  maintaining  telephone  poles  t 
points  on  Sixth  street,  between  Looast  and 
said  city.  The  grounds  for  the  relief  song 
by  plaintiff,  as  stated  in  the  petition,  are  s 
plaintiff  is  the  owner  of  a  lot  of  ground,  ab 
ing  on  Sixth  street,  in  the  city  of  St.  Louis, 
of  said  street,  between  Olive  and  Locust  str 
on  which  it  had  erected  a  building  four  sto 
a  retail  store  for  the  sale  of  general  and 
merchandise ;  that  said  building  above  th 
ground  extends  to  within  about  twelve  feet 
of  said  street,  and  below  the  surfitce  the  b 
said  building  extends  to  the  line  of  the  cu 
street,  and  is  used  for  storing,  exhibit!] 
marking  merchandise,  and  must  be  so  i 
utilize  said  building  for  the  purposes  f 
built ;  that  plaintiff,  with  full  right  and  ea 
of  the  municipal  authorities  of  the  city,  die 
tion  of  said  building,  build  at  great  cost 
wall  laid  in  cement,  as  the  outer  and  ext< 
basement  of  said  building,  the  outer  line  o: 
Sixth  street ;  and  also  built  at  great  cost  i 
inside  and  a  few  inches  from  said  exterioi 
that  plaintiff,  by  permission  of  the  city  a 
little  above  the  level  of  said  street  large  sla 
twelve  feet  long  and  several  feet  wide,  or 
rested  on  said  wall,  and  extended  back  1 
which  said  slabs  constituted  a  pavement  i 
street  and  also  a  covering  or  roof  for  a  cout 
of  said  basement,  and  are  essential  to  it 
is  also  averred  in  the  petition  that  def enda 
authority,  are  engaged  in  cutting  holes  tl 
of  stone,  and  intend  to  remove  parts  of  sai* 
place  through  said  holes  being  cut,  and  dc 
cies  or  holes  to  be  made  in  said  stone  wall, 
poles  to  extend  many  feet  above  said  slab 
retained  permanently,  and  on  which  are 
large  number  of  wires  to  be  used  for  tele 
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that  said  acts,  if  permitted  to  be  done,  will  be  a  continuing 
nuisance  and  constitute  a  continuing  danger  to  life  and 
property  connected  with  said  building,  and  the  business 
carried  on  therein,  and  to  persons  and  vehicles  having  occa- 
sion to  visit  said  building,  and  will  cause  and  result  in  great 
and  daily  recurring  loss  and  injury  to  said  premises  and 
building  and  to  plaintiff,  for  which  it  has  no  adequate 
remedy  at  law.  The  petition  concludes  with  a  prayer 
asking  the  court  to  restrain  defendant  from  doing  the  acts 
being  done  and  threatened  to  be  done. 

The  answer  of  the  defendants  denies  that  they  are,  or 
either  of  them,  without  license  or  authority,  is  or  have  been 
engaged  in  cutting  holes  in  the  slabs  or  rock,  or  that  they 
are  about  to  take  oat  or  remove  parts  of  said  stone  wall  as 
alleged  in  the  petition,  or  erect  and  maintain  poles  with 
wires  strung  on  the  same,  so  as  to  constitute  a  continuing 
nuisance,  or  to  the  injury  of  plaintiff  as  charged  in  the 
petition.  It  admits  that  in  the  construction  of  said 
building  the  space  covered  by  the  sidewalk  on  Sixth 
street  was  excavated  and  dug  out  by  plaintiff  and  that  the 
said  sidewalk  was  then  re-laid  over  said  excavation,  and 
that  part  of  the  building  below  the  surface  was  so  con- 
structed by  resting  the  walls  of  the  building  upon  piers  or 
arches  with  spaces  under  or  between  them,  as  to  enable  per- 
sons occupying  the  building  to  use  in  connection  with  the 
basement  storj^  thereof,  the  said  excavation  or  hollow  space 
under  the  sidewalk,  and  that  this  space  is  so  used  by  the 
William  Barr  Dry  Goods  Company.  The  answer  denies 
that  the  said  stone  wall  is  a  part  of  said  building,  other 
than  that  it  is  availed  of  as  the  eastern  wall  of  said  excava- 
tion under  the  sidewalk  along  Sixth  street,  which  wall  the 
answer  alleges  was  built  because  of  said  excavation  and  in 
order  to  protect  the  soil  of  said  street  from  caving  in  to  the 
injury  of  the  street,  and  also  to  serve  as  a  support  for  the 
eastern  edge  of  the  stone  slabs  with  which  the  sidewalk  or 
pavement  was  re-laid.  It  is  then  averred  in  the  answer 
that  the  Bell  Telephone  Company  of  Missouri  is  a  telephone 
corporation  duly  organized  under  the  laws  of  the  State,  to 
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which  the  right  is  given  to  erect  and  ma 
telephone  wires  along  and  across  public  ros 
and  that  since  the  year  1879,  the  said  co 
purposes  of  its  business  and  the  service  of 
erected  in  and  along  the  streets  of  the  cil 
more  than  one  thousand  pole^,  and  that  it 
authorized  and  permitted  by  the  proper  au 
city  to  erect  and  maintain  poles  along  Si 
that  in  pursuance  of  such  authority  to  < 
outer  edge  of  the  sidewalk,  just  inside  tlie  < 
points  and  no  more  through  the  stone  slabs 
pavement,  on  Sixth  streets,  between  01 
streets,  the  distance  between  said  streets  be 
and  seventy  feet ;  that  in  order  to  securely 
it  was  necessary  to  cut  said  holes,  and  alsc 
portions  of  said  outer  stone  wall  should  be 
said  poles  might  be  sunk  or  planted  to  a  sr 
remain  firm  and  safe  against  accidents  ;  ths 
proceeding  to  do  this  work  in  a  careful  anc 
with  competent  workmen,  and  that  no  sue 
follow  the  execution  and  completion  of  t 
averred  in  the  petition. 

It  is  shown  by  the  evidence  that  the  groi 
building  of  plaintiff  was  erected  had  a  fr 
two  hundred  and  seventy  feet  on  Sixth 
defendant  had  permission  of  the  proper  ci1 
erect  and  maintain  two  telephone  poles  at  t 
the  pavement,  and  ]ust  inside  the  curbston 
each  one  of  them  being  eighteen  inches  thi< 
and  tapering  gradually  to  the  top,  and  eac! 
about  sixty  feet  long ;  that  defendant,  in  p 
permission  and  authority  conferred  upon  i1 
Revised  Statutes,  was  proceeding  to  erect  g 
preliminary  to  its  doing  so  was  proceed] 
through  the  slab  stones  composing  the  pav< 
plaintiff's  building,  and  to  displacie  and  rei 
the  exterior  or  retaining  stone  wall  built  bj 
forth  in  the  petition,  as  would  allow   the  i 
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poles  throagh  said  wall  to  the  depth  of  several  feet.  It  is 
also  shown  by  the  evidence  that  the  excavation  nnder  the 
pavement  was  made  by  plaintiff  with  the  acquiescence,  if 
not  by  the  express  permission,  of  the  city,  and  I  will  here 
say  that  for  the  purposes  of  this  case  it  will  be  assumed 
that  such  acquiescence  was  equivalent  to  express  permis- 
sion. It  is  also  shown  that  such  excavation  made  it  neces- 
sary to  build  a  strong  retaining  wall  in  order  to  prevent  the 
earth  from  the  street  outside  the  pavement  from  caving  in 
on  the  si>ace  made  vacant  by  the  removal  of  the  earth  in 
making  the  excavation.  It  is  also  shown  that  the  lot  or 
lots  of  ground  on  which  plaintiff's  house  is  built,  as  well  as 
the  land  in  that  vicinity,  was  originally  or  formerly  owned 
by  Chouteau  and  Lucas,  and  that  in  1816  Sixth  street  was 
dedicated  by  them  for  street  purposes,  and  has  ever  since 
been  used  as  a  street ;  that  the  plat  containing  this  dedica- 
tion was  duly  acknowledged  and  recorded ;  that  plaintiff  is 
the  owner  in  fee  of  the  ground  on  which  the  building  is 
erected,  having  acquired  all  the  title  of  said  Chouteau  and 
Lucas.  It  is  admitted  that  the  Barr  Dry  Goods  Company 
was  occupying  said  building  under  a  lease  having  some 
years  to  run,  and  that  said  company  was  using  said  build- 
ing as  a  retail  store  for  general  and  staple  and  fancy  dry 
goods,  and  it  is  shown  by  the  evidence  that  said  company 
was  doing  a  large  and  extensive  business,  and  that  the  house 
was  thronged  daily  with  a  great  number  of  persons  having 
access  to  the  building  on  said  Sixth  street,  and  that  hundreds 
of  carriages  were  daily  driven  to  said  building  on  said  street, 
numbering,  as  testified  to,  as  many  as  one  thousand  in  one 
day. 

Under  the  above  state  of  facts  it  may  be  conceded  that 
inasmuch  as  the  plaintiff  is  the  owner  in  fee  of  the  land 
abutting  on  Sixth  street,  that  it  is,  under  the  laws  in  force 
in  1816,  also  the  owner  in  fee  to  the  center  of  said  street. 
While  this  is  so,  such  ownership  is  subject  to  all  the  uses 
to  which  such  street  can  be  properly  devoted  under  the 
dedication  made  by  Chouteau  and  Lucas  in  1816.  **  When 
one  claims  land  as  being  part  of  a  street  adjoining  the 
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premises  described  in  his  deed,  he  cannot 
the  land  is  not  subject  to  a  semtude  as  s 
only  by  assuming  that  it  is  a -street  that 
title  to  the  land  therein.  And  being  a  part 
title  is  subject  to  the  easement  over  it/' 
that  the  erection  of  telephone  poles  and 
upon  the  same  as  a  means  of  transmittin 
cations  instantaneously  between  distant  p( 
is  not  a  use  to  which  Sixth  street  may,  u 
tion,  be  properly  applied,  but  that  it  is  th< 
new  and  additional  servitude.  Hence  it  I 
to  determine  whether  such  use  is  permissi 
of  the  parties  to  this  controversy  in  a  greal 
on  this  question. 

A  highway  may  be  said  to  be  i 
easement  in  the  land  and  that  t^^e 
other  right  in  it  than  the  right  oj 
the  powers  and  privileges  incident 
'' While  this  rule  as  to  the  extent 
est  which  the  public  acquires  in  high 
true  as  to  highways  in  the  country,  it  mu 
some  limitations  as  to  tlie  streets  of  a  city 
There  are  certain  uses,  such  as  the  constr 
the  laying  of  gas  and  water  pipes,  to  wh: 
generally  applied.  These — called  urban 
the  necessary  incidents  of  streets  in  lar[ 
paramount  to  the  rights  of  the  owner  in  fc 
streets  be  laid  out  and  opened  upon  propt 
corporation,  or  whether  thoy  become  pnbl: 
cation,  or  by  grant,  or  upon  compensatio 
the  owner  of  the  fee,  tliey  have  all  the  inci 
them  which  are  necessary  to  their  full  enjo 
and  the  corporation  has  the  power  to  auth 
priation  to  all  such  uses  as  are  conduci 
good  and  do  not  interfere  with  Iheir  coi 
stricted  use  as  highways  ;  and  in  doing  sc 
to  confine  itself  to  sucli  uses  as  have  a 
mitted.     As  civilization  advances  new  us 
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ezX>ddi6iif    Angell  on  Corp.,    sec.   312;    Thompson   on 
Highways,  chapter  2,  pp.  26-7. 

In  1816,  when  Sixth  street  was  dedicated  by  Chontean  and 
Lacas  to  the  public,  St.  Louis  was  a  small  French  village, 
and  the  necessity  of  devoting  any  part  of  its  streets  for  the 
ODDBtraction  of  sewers,  water  and  gas  pipes  did  not  exist ; 
at  that  time  street  horse  railroads  were  unknown  and  the 
transmission  of  messages  by  means  of  electricity  was  not 
only  unknown,  but  not  thought  of.  But  in  the  advance  of 
civilization  and  the  growth  of  the  village  into  a  large  and 
populotis  city,  public  necessity  has  demanded  and  required 
the  devotion  of  many  of  its  streets  to  the  above  uses,  and 
hence  the  laying  of  tracks  of  street  horse  railroads  in  its 
streets  has  been  authorized  and  sanctioned  both  by  legisla- 
tive and  municipal  enactment,  and  it  has  been  held  that 
sach  use  of  a  street  is  not  an  improper  use.  These  streets 
are  required  by  the  public  to  promote  trade  and  facilitate 
oommunication  in  the  daily  transactions  of  business 
between  the  citizens  of  one  part  of  the  city  with  those  of 
another,  as  well  as  to  accommodate  the  public  at  large  in 
these  respects.  If  a  citizen  living  or  doing  business  on  one 
end  of  Sixth  street  wishes  to  communicate  with  a  citizen 
living  and  doing  business  on  the  other  end,  or  at  any 
intermediate  point,  he  is  entitled  to  use  the  street, 
rither  on  foot,  on  horseback  or  in  a  carriage  or  other 
vehicle  in  bearing  his  message.  The  defendants  in  this  case 
propose  to  use  the  street  by  making  the  telephone  poles 
and  wires  the  messenger  to  bear  such  communications 
instantaneously  and  with  more  dispatch  than  in  any  of  the 
above  methods,  or  any  other  known  method  of  bearing  oral 
oommunications.  Not  only  would  such  communication  be 
borne  with  more  dispatch,  but,  to  the  extent  of  the  number 
of  communications  daily  transmitted  by  it,  the  street  would 
be  relieved  of  that  number  of  footmen,  horsemen  or  car- 
riages. If  a  thousand  messages  were  daily  transmitted  by 
means  of  telephone  poles,  wires  and  other  appliances  used 
in  telephoning,  the  street  through  these  means  would  serve 
the  same  purpose,  which  would  otherwise  require  its  us^ 
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either  by  a  thonsand  footmen. 
etEectaate  the  same  parpose.  I 
of  telephone  poles  and  wires  f( 
sages,  so  far  from  Imposing  a  m 
would,  to  the  extent  of  each  i 
the  street  of  a  seiritade  or  use 
carriage. 

If  it  be  tme.  as  laid  down  by 
that  when  the  public  acquires  t 
dedication,  grant  or  condemoat' 
power  to  appropriate  it,  not  o 
mon  and  In  vogue  at  the  time  o 
sach  new  uses  as  advanced  civil 
dncive  to  the  public  good,  the 
the  use  of  Sixth  street  in  the  i 
projwsed  is  allowable,  for  it  cat 
be  denied  that  the  means  thest 
the  instantaneous  transmission 
transaction  of  business,  withou 
common  methods  of  bearing  t 
the  public  good,  and  make  the 
one  of  the  chief  purposes  for  w 

But  it  is  urged  that  the  erect 
each  eighteen  inches  at  the  bot 
the  top,  would  obstruct  the  sti 
the  complete  and  unrestricted  n 
ment  I  think  is  more  specious  1 
to  the  extent  of  the  space  of 
poles  proposed  to  be  erected  w( 
the  same  could  be  said  of  the 
streets  of  a  city,  the  necessities 
streets  to  be  lighted  with  oil,  gi 
no  one  would  be  heard  to  compl 
stituted  such  an  obatroction  or 
of  the  street  as  to  demand  tht 
along  the  pavement  of  Sixth  str 
of  the  sidewalk  as  for  the  timi 
that  extent  the  free  and  nnobst 
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woald  be  denied  to  B  walking  just  behind  A,  or  immedi- 
ately in  front  of  and  approaching  him.  The  carriage  or 
wagon  being  driven  by  C  in  the  street  would  be  an  obstruc- 
tion to  the  carriage  or  wagon  being  driven  by  D,  just  in 
front  of  and  approaching  the  carriage  driven  by  C,  and 
which  would  have  to  be  avoided  by  the  one  or  the  other 
turning  to  the  right  or  left,  as  the  case  might  be,  and  yet 
each  would  have  the  right  thus  to  obstruct  the  street  for  the 
time  with  his  carriage  or  wagon  because  such  obstruction  is 
necessary  to  the  use  of  the  street  in  that  way.  Take  the 
ease  of  a  street  horse  railroad,  with  the  rails  permanently 
imbedded  in  the  center  of  the  street,  upon  which  its  cars  are 
placed,  confined  to  the  track  between  its  rails,  drawn  by 
horses  or  mules  along  the  entire  length  of  its  line,  during 
all  the  time  the  street  is  being  generally  used,  and  incapable 
of  being  turned  either  to  the  right  or  left,  except  at  its  tracks 
or  turnouts,  and  we  have  a  serious  and  permanent  obstruo- 
tion  to  the  free  use  of  the  street  by  footmen,  horsemen,  car- 
riages and  wagons ;  and  yet  it  has  been  held  not  only  that 
such  an  obstruction,  but  railroads  operated  by  steam,  are 
permissible,  because  such  methods  of  transportation  and 
travel  are  among  those  to  which  the  street  may  be  properly 
applied,  as  not  being  inconsistent  with  its  free  and  unre- 
stricted use.  Handle  v.  Railrodd^  65  Mo.  326  ;  Railroad 
V.  TTie  Oity  of  St.  Louis,  66  Mo.  228  ;  Porter  v.  Railroad^ 
38  Mo.  128 ;  Lackland  v.  Railroad,  34  Mo.  259 ;  Tate  v. 
Railroad,  64  Mo.  150. 

It  is  also  argued  by  the  learned  counsel  tl  at  defendants, 
in  making  holes  through  the  slab  stones  and  in  removing 
portions  of  the  stone  wall  in  which  to  plant  the  poles,  are 
invading  the  property  rights  of  plaintiff  in  appropriating 
private  property  to  public  use  without  compensation.  The 
ovmership  of  the  soil  by  plaintiff  to  the  center  of  Sixth 
street,  being  subject  to  all  the  uses  to  which  the  street 
could  properly  be  devoted,  and  the  erection  of  telephone 
poles  as  proposed,  being  one  of  the  uses  to  which  the  street 
may  thus  be  devoted,  defendants,  having  obtained  author- 
ity from  the  legislature  as  well  as  the  city,  would  have  had 
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the  right  to  remove  so  much  of  the  soil  (where  the  wall  nov 
stands),  had  it  not  been  removed,  as  to  allow  the  poles  to  be 
securely  and  safely  planted  against  accidents,  and  so  as  to 
answer  the  public  purposes  intended  to  be  accomplished  hj 
their  erection,  without  being  subject  to  the  charge  of  appro- 
priating private  property  t )  a  public  use  without  compenst- 
tion.  The  earth  where  this  retaining  ex  erior  wall  was 
built  was  the  private  property  of  plaintiff,  subject,  however, 
by  reason  of  the  dedication,  to  the  paramount  right  of  the 
public  to  use  he  street  in  any  way  to  which  it  might  be 
properly  devoted  as  a  street.  Chouteau  and  Lucas,  the 
dedicators  of  this  street,  though  retaining  the  ownership  in 
fee  of  the  soil,  agreed,  by  dedicating  it,  that  the  puhlie 
might  appropriate  so  much  of  the  soil  as  would  make  the 
street  available  for  all  the  purposes  of  a  street^  and  tiie 
plaintiff  who  claims  under  them  is  bound  by  all  liie  conse- 
quences flowing  from  the  dedication.  It,  therefore,  follows 
that  if  the  earth  composing  a  part  of  the  street  where  the 
stone  wall  built  by  plaintiff  now  stands  had  not  been 
removed,  that  defendants,  without  infringing  plaintiff's 
right  of  proper  y,  could  rightfully  have  displaced  so  mnch 
of  it  as  would  have  allowed  the  secure  planting  of  the  poles. 
The  stone  wall  in  question,  erected  by  plaintiff  to  supply  the 
place  of  the  earth  removed,  sustains  the  same  relation  to 
the  street  and  the  right  of  the  public  to  use  it  that  the 
earth  itself  would  have  sustained  had  it  never  been 
removed.  The  removal  of  the  earth  created  the  necessity, 
so  far  as  the  street  was  concerned,  for  building  the  stone 
wall,  and  if  plaintiff's  private  property  in  the  earth 
removed  could,  before  its  removal  by  virtue  of  the  street 
dedication,  have  been  used  so  as  to  allow  holes  to  be  dug  for 
planting  telephone  poles,  the  stone  wall  built  to  supply  the 
place  of  the  removed  earth,  though  the  private  property  of 
plaintiff,  is  nevertheless  as  subject  to  such  use  for  street  pur- 
poses as  the  removed  earth  which  it  represents  would  have 
been  had  it  not  been  removed. 

The  principle  here  stated  is  fully  recognized  by  this  coort 
in  the  case  of  FerrenJxich  v.  Turner^  86  Mo.  416,  where  it 
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held  that  the  city  had  the  right  to  fill  up  wells,  without 
oompensation  to  the  lot  owners,  who  had  been  permitted  by 
tiie  city  to  dig  them  in  the  streets,  as  afi&rming  the  doctrine 
announced  in  the  case  of  Belcher  Sugar  Be/lning  Co.  v.  8t. 
LouU  Grain  Mevatar  Co.^  82  Mo.  121,  that  the  city  would 
not  contract  away  the  streets  for  private  purposes.  In  the 
disposition  of  the  question  involved  in  that  case,  as  well  as 
in  this,  it  is  there  said  :  '^The  power  to  regulate  the  use  of 
streets  is  not  limited  to  a  mere  right  of  way,  but  extends  to 
all  beneficial  uses  which  the  public  good  and  convenience 
may  require  from  time  to  time,  as  for  laying  gas,  water  and 
sewer  pipes,  and  the  like.  New  uses  are  constantly  arising. 
All  these  uses  and  many  others  may  be  made  of  the  streets 
without  the  consent  of  the  lot  owners.  Private  rights  must 
yield  to  them.  Dill,  on  Mun.  Corp.,  3rd  ed.,  sec.  690.  So, 
too,  the  local  authorities  may  build  reservoirs  and  cisterns 
in  the  streets.  West  v.  Bancroft,  32  Yt.  367.  All  these 
uses  are  to  be  regarded  as  included  in  the  original  appropri- 
ation, and  it  would  not  do  to  curtail  the  legislative  power 
in  these  respects."  I  think  it  may  be  safely  aflbrmed  that 
all  the  authorities  to  which  we  have  been  cited  by  counsel 
on  both  sides  of  this  case  agree  that  when  the  public 
acquires  a  street,  either  by  condemnation,  grant,  or  dedica- 
tion, that  it  may  be  applied  to  all  uses  consistent  with  and 
not  subversive  of  the  proper  uses  of  a  street,  and  not  incoii- 
dstent  with  the  uses  contemplated  in  the  dedication,  grant, 
or  condemnation,  and  that  it  is  only  when  the  street  is  sub- 
jected to  a  new  servitude,  inconsistent  with  and  subversive 
of  its  use  as  a  street,  that  the  abutting  owner  can  complain. 
The  diversity  of  opinion  is  not  as  to  the  rule  itself,  but  as  to 
its  application  —  that  is,  as  to  whether  this  or  that  particular 
use  is  not  consistent  with  the  proper  use  of  the  street. 
While  in  this  State  laying  down  the  rails  of  a  railroad  oper- 
ated by  steam  in  the  streets  of  a  town  or  city,  when  author- 
ised by  the  legislature,  is  deemed  to  be  a  use  not  inconsist- 
ent with  the  proper  use  of  such  streets,  the  courts  of  New 
York  and  Illinois  have  held  otherwise  as  to  railroads  oper- 
ated by  steam,  but  not  as  to  street  horse  railroads. 
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Wii  have  been  cited  to  the  case  of  the  B 
Teleyrmph  Co.  r.  BarneU,  107  IlL  607,  s 
proposition  that  the  use  to  which  Sixth  st 
to  be  put  is  inconsistent  with  the  proper  ni 
That  case  simply  decides  that  the  erect: 
poles  along  a  highway  in  the  country  is  i 
the  proper  use  of  the  highway.  When 
between  roads  in  the  country  and  streets  ir 
urban  servitude  which  may  be  imposed  uj 
borne  in  mind,  the  opinion  referred  to,  th* 
respectful  consideration,  is  not  even  pers 
in  considering  the  question  whether  such  ] 
in  a  city  is  a  proi)er  one.  Bat  it  is  arg 
article  2,  section  21,  of  our  Constitutioi 
*^  that  private  property  shall  not  be  taken 
public  use  without  just  compensation,"  tl 
plaintiff's  private  property  is  not  taken  in  i 
in  question,  that  plaintiff  must  be  comp 
damage  resulting  from  their  erection  whi* 
its  adjacent  property.  If  the  conclusions  i 
foregoing  part  of  this  opinion,  that  all  the 
street  may  properly  be  devoted  are  to  be 
mitted  by  and  included  in  the  original 
dedication  of  the  street,  and  that  the  erec 
nance  of  telephone  poles  as  proposed  is  oi 
and  that  in  digging  holes  through  the  ston 
walls  in  which  to  plant  them  there  is  no  1 
property  of  the  abutting  lot  owner  entitlin 
sation,  are  correct,  it  would  seem  logicall 
damages  resulting  from  such  use  need  nol 
for.  If  by  reason  of  the  dedication  the 
right  to  api^ly  the  private  property  of  the 
use  proposed  without  his  being  entitled  t 
how  can  it  b(^  that  he  becomes  entitled  to  < 
damages  flowing  as  an  incident  from  at 
dedicator  by  his  dedication  has  authorized 

If  the  dedication  of  the  street  is  sufficiei 
allow  private  property  in  the  soil  of  the  stn 
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invaded  and  physically  taken  for  a  street  use  without  com- 
pensation, why  is  it  not  sufficiently  operative,  if  in  such 
taking  damages  ensue,  to  relieve  the  taker  from  the  pay- 
ment of  such  damages  ?  If  by  dedicating  property  for  a 
street  the  dedicator  gives  up  his  right  to  compensation  for 
the  uses  included  in  the  dedication,  how  can  it  be  said  that 
he  does  not  also  give  up  his  right  to  compensation  for  dam- 
agos  to  adjacent  property  not  taken,  resulting  from  the 
application  of  the  street  to  a  use  to  which  by  his  dedication  he 
authorized  it  to  be  put  ?  Without  returning,  but  waiving 
nn  answer  to  these  questions,  let  it  be  conceded,  for  the  pur- 
pose of  this  case,  as  is  contended  by  counsel,  that  it  has 
boon  held  by  this  court  in  the  cases  of  Werth  v.  City  cf 
Springfield,  78  Mo.  107,  and  Householder  v.  City  o/KaTisas, 
83  Mo.  488,  that  damages  resulting  from  changing  the  grade 
ol  a  street  can  be  recovered  by  an  adjacent  lot  owner,  yet 
Gach  damages,  to  be  recoverable,  as  was  said  by  Hiokey,  C. 
J.,  in  his  concurring  opinion  in  the  case  of  Rigney  v.  City 
iff  CMcago^  102  111.  64,  relied  upon  and  cited  by  counsel, 
most  bd  real  and  substantial  and  flow  from  a  sudden  and 
•ztraordinary  change  of  grade,  and  not  from  such  improve- 
ments of  the  street  in  any  ordinary  and  reasonable  mode 
deemed  beneficial  to  the  public  good,  for  as  to  these  the  lot 
owner  must  be  assumed  to  have  consented. 

The  evidence  in  this  case  has  failed  to  satisfy  us  that  the 
damage  against  which  relief  is  sought  is  of  this  character. 
That  on  the  part  of  plaintiff  tended  to  show  that  the  action 
of  the  wind  would  be  likely  to  cause  the  poles  to  vibrate  so 
as  to  crumble  the  cement  or  mortar  between  the  poles  and 
the  stone,  and  allow  the  water  to  percolate  into  the  base- 
ment between  the  stone  wall  and  brick  wall,  and  that  if  it 
percolated  in  sufficient  quantities  to  cause  dampness  in  the 
basement^  the  goods  kept  there  would  be  injured  by  mould, 
and  that  this,  together  with  the  obstruction  of  the  sidewalk 
with  two  poles,  would  greatly  lessen  the  rental  value  of  the 
building.  The  evidence  on  the  part  of  the  defendant  tended 
to  show  that  it  was  practicable  to  so  insert  the  poles  that  no 
such  results  would  follow  ;  that  a  number  of  poles  had  been 
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SO  inserted  in  other  streets  of  the  city  without  any  such 
injnrions  results.  While  the  evidence  of  defendant  tended 
to  show  that  no  damage  would  result  if  the  work  were  dons 
in  a  skillful  and  workmanlike  manner,  that  of  plaintiff  only 
tended  to  show  speculative  and  contingent  damiiges  resting 
in  idea ;  that  is,  if  the  wind  caused  the  x)oles  to  vibrate  so 
as  to  occasion  crevices,  and  if  water  percolated  throngh 
these  crevices  in  sufScient  quantities  to  so  dampen  the  base- 
ment as  to  mould  the  goods  kept  there,  damages  would 
result.  If  the  damages  anticipated  should  come  to  jmiss  by 
reason  of  the  work  being  done  unskilfully  and  negligently, 
plaintiff  would  be  entitled  to  redress.  Judgment  affirmed. 
Judges  Black  and  Ray  concurring.  Hxnbt,  C.  J.,  and 
Sherwood,  J.,  dissent. 


NoTB.—ThiB  oaM  is  eitod  in  CHty  of  St.  LauU  ▼.  BeU  nUpfume  Co., 
pott. 
See  Index,  title  "  Poles  and  Wiree  in  Streets :  Bight  of  Abutting  Owners.'' 


The  Western  Union  Telegraph  Compant  v.  Hardino. 

Supreme  Court  of  Indiana^  Nov.  6, 1886. 

(108  Ind.  506.) 

Indiana  penalty.— ''Usual  oftiob  houbs." 

A  dispatch  was  received  for  transmission  at  an  hour  later  than  the  "nsnal 
office  hours  "  at  the  receiving  office  ;  in  consequence  of  which  it  was  not 
delivered  until  the  next  day. 

Held,  that  the  company  did  not  by  this  delay  in  delivery  subject  itself  to 
the  statutory  penalty  (§4176  Rev.  St.  1881).    That  '  usual  office  hours" 
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in  the  atalnte  means  sach  honrs  at  both  th^  tiansmitting  and  receiving 


That  it  had  Uie  right  to  fix  reasonable  office  hours  at  its  different  offices, 
and  was  not  obliged  to  make  them  uniform,  nor,  so  far  as  an  action  for 
penaltj  is  concerned,  to  inform  the  sender  of  a  dispatch  of  any  difference 
In  the  office  hoars  of  the  two  offices. 

AonoK  for  i>enalt7.  Facts  api)ear  in  the  opinion.  Appeal 
by  defendant  below. 

Appeal  from  Fountain  Circuit  Court 

•71  JB.  McDoncUdj  J.  M.  BtUlerj  A.  L.  Mdsan^  and  H.  L. 
OnrdoTiy  for  appellant. 

C.  M.  McCabe^  for  api>ellee. 

MiTOHSLL,  C.  J. :  This  suit  was  brought  by  Charles  N. 
Harding  agaiucst  the  Western  Union  Telegraph  Company  to 
recover  the  statutory  penalty  for  negligently  failing  to 
transmit  a  message  received  by  it  from  the  plaintiff.  The 
complaint  charges  that  the  message  was  delivered  to  the 
defendant's  agent  at  its  office  in  Crawfordsville,  Indiana,  on 
the  twenty-seventh  day  of  September,  1884,  during  usual 
office  hours,  to  be  transmitted  to  Covington,  Indiana,  and 
that  payment  for  transmission  had  been  made  according  to 
the  regulations  of  the  company.  The  message  set  out  is  of 
the  tenor  foi  lowing : 

*'To  a  H.  McCabe,  CoTington,  Ind.: 
**  Cannot  come  to-night.    Write  us  to-morrow.    AU*s  well. 

"  C.  N.  Habdhto." 

It  is  charged  that  the  defendant's  agent  at  Covington 
received  the  message  in  the  evening  of  the  day  on  which  it 
was  left  for  transmission,  but  that  he  neglected  to  deliver  it 
until  after  noon  of  the  day  following. 

With  the  general  denial  the  defendants  filed  a  special 
answer.  In  this  it  is  averred  that  the  message  was  delivered 
to  its  agent  at  Crawfordsville  at  ten  minutes  after  seven 
o^dock  P.  M.,  on  September  27,  1884,  that  being  Saturday, 
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and  that  it  was  promptly  transmitted,  anc 
wire  at  Covington  l;y  the  night  operator 
Bloomington  &  Western  Railroad  Compai 
minutes  past  seven  o'clock  P.  M.  of  the 
answer  alleges  farther  that  the  defendant 
Covington  are  from  seven  o'clock  A.  M. 
P.  M. ;  that  between  these  hours  its  offic< 
open  to  the  public,  and  its  agent  and  mess 
to  receive,  deliver,  and  transmit  messages 
no  night  operator  or  messenger  in  its  emj 
to  send  or  receive  messages  for  the  pal 
office  hours ;  that  its  agent  and  messenger 
at  seven  in  the  evening,  and  do  not  retu 
until  the  regular  office  hour  on  the  day  fo 
it  does  not  keep  its  Covington  office  open, 
to  the  public  to  transact  business  there 
than  between  the  hours  mentioned  ;  that 
from  or  received  at  that  office,  except  dui 
hours,  are  sent  and  rec(  ived  by  the  nigl 
railroad  company,  or  by  some  other  pert 
the  agent  nor  in  the  employ  of  the  defendj 
that  tlie  message  sent  to  the  plaintiff  wa 
ington  by  tlie  night  operator  of   the  i 
defendant's  regular  office  hours,  and  tl 
received  by  any  person  who  was  in  its 
office  was  not  kept  o])en  on  Sundays  for  th 
acting  business  with  the  public,  but,  as  w 
defendant's  messenger  went  to  the  office 
the  Sunday  morning  after  the  message  wa 
discovering  it  there,  he  went  out  to  deliv 
to  whom  it  was  addressed,  but  failed  to  fi 
noon,  when  he  delivered  it.     The  paragr; 
averment  that  the  message  was  transmi 
ality  and  good  faith,  and  without  delay  i 
in  which  it  was  received,  without  postpoi 
A  demurrer  was  sustained  to  the  seco 
an  exception  taken.     Afterwards  the  de 
the  general  denial,  and,  refusing  to  plead 
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was  rendered  for  the  statutory  penalty.  Upon  this  appeal 
the  question  is  presented  whether  the  facts  pleaded  in  the 
answer  constituted  a  sufficient  excuse  for  the  alleged  default 
of  the  telegraph  company.  The  defense  is  predicated  upon 
the  fact  that,  although  properly  sent,  the  message  in  it(^ 
usual  course  was  not  received  at  Covington  within  the  regu- 
lar or  usual  office  hours  of  the  company  at  that  point.  Sec- 
tion 4176,  B.  S.  1881«  provides,  in  substance,  that  companies 
engaged  in  telegraphing  for  the  public  shall  ^^  during  usual 
office  hours  receive  dispatches, ' '  and,  on  payment  of  the  usual 
charge,  ''transmit  the  same  with  impartiality  and  good 
laith,"  in  the  order  of  time  in  which  they  are  received, 
under  penalty,  etc.  The  statute  recognizes  the  common  law 
right  of  the  company  to  make  reasonable  regulations  for 
the  transaction  of  its  business.  It  implies  that,  to  a  rea- 
sonable extent,  it  may  prescribe  the  hours  during  which  it 
will  transact  business  for  and  with  the  public.  Obviously 
this  must  include  the  right  to  regulate  its  office  hours 
according  to  the  requirements  of  the  service  at  the  various 
points  where  it  holds  itself  out  for  public  service.  It  cannot 
be  implied  that  because  the  public  service  may  require  that 
its  office  hours  should  include  a  given  time  at  one  point,  all 
other  offices  or  places  at  which  it  serves  the  public  must  be 
open  and  fully  equipped  for  such  service  an  equal  length  of 
time.  No  reasonable  requirement  would  demand  this.  The 
question  then  comes  to  this :  did  the  defendant  incur  the 
statutory  penalty  by  receiving  the  message  at  Crawfords- 
ville  during  its  usual  office  hours  there,  and  failing  to  trans- 
mit it  to  the  person  to  whom  it  was  addressed  at  Covington 
at  any  other  than  the  usual  office  hours  at  that  point  ?  The 
reasonable  oonstruction  of  the  statute  is  that  the  penalty  is 
incurred  by  a  failure  to  receive  and  transmit  messages 
imi>artially  and  in  good  faith  during  usual  office  hours. 
We  know,  as  a  matter  of  common  knowledge,  that  the  trans- 
mission of  a  communication  by  telegraph  involves,  neces- 
sarily, two  offices :  one  at  the  point  at  which  it  is  delivered 
for  transmission,  and  another  at  that  to  which  it  is  trans- 
VoL.  1—61. 
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mitted.  What,  then,  is  meant  by  usual  office  hours,  as 
used  in  the  statute  ?  In  construing  a  i)enal  statute,  it  must 
be  remembered  that  the  law  will  intend  nothing  in  favor  of 
the  imposition  of  a  penalty  until,  upon  a  strict  construction, 
it  appears  there  has  been  a  clear  violation  of  the  statutory 
obligation  for  which  the  penalty  is  imposed. 

In  this  view  it  seems  clear  to  us,  contrary  to  our  first 
impression,  that  the  penalty  is  not  incurred  unless  there  is 
a  failure  to  receive  and  transmit,  during  the  usual  office 
hours  both  at  the  point  where  the  message  is  received  and 
that  to  which  it  is  to  be  transmitted.  To  hold  otherwise 
would  involve  the  telegraph  company  in  the  necessity  of 
having  its  offices  open  for  the  reception  and  delivery  of 
messages  at  all  points  an  equal  length  of  time.  If  the 
requirements  of  its  business  at  one  point  made  it  necessary 
to  keep  its  office  open  twenty-four  hours  in  the  day,  its 
usual  office  hours  at  such  point  would  be  continuous.  It 
would,  according  to  the  construction  contended  for,  be  com- 
pelled to  receive  messages  during  usual  office  hours  at  that 
point.  If  it  must  transmit  them  without  delay  to  every 
other  point  to  which  they  may  be  directed,  or  incur  the 
statutory  penalty,  irrespective  of  the  requirements  of  its 
business  at  other  points,  then  of  necessity  it  must  have  no 
offices  at  all  at  points  where  it  cannot  have  them  open  con- 
tinuously. We  do  not  think  this  was  the  purpose  of  the 
statute. 

The  question  arises  whether  the  telegraph  company  should 
not  keep  its  agents  at  all  points  informed  concerning  the 
office  hours  at  all  other  points,  so  that,  when  a  message  is 
l^resented  for  transmission,  the  sender  may  be  api)rised  of 
any  probable  delay  which  may  intervene  at  the  other  end. 
If  the  question  should  be  as  to  the  mere  civil  liability  of  the 
company  for  damages,  there  might  a  case  arise  in  which 
such  a  requirement  would  be  reasonable.  Even  in  such  a 
case  we  find  eminent  authority  the  other  way.  In  the  case 
ot  Given  r.  Western  Union  Tel.  Co.,  which  was  an  action 
brought  in  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Iowa  to  recover  judgment  for  delay  in 
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the  delivery  of  a  message,  this  question  arose.  The  mes- 
sage, for  the  non-delivery  of  which  damages  were  claimed, 
was  addressed  to  Marsballtown,  Iowa,  and  was  delivered  to 
defendant  at  its  office  in  Des  Moines  at  9  o'clock  P.  M.  It 
was  not  transmitted  to  Mai-shalltown  until  twenty  minutes 
after  8  o'clock  A.  M.  on  the  next  day,  for  the  reason  that 
the  office  at  Marshalltown  closed  at  9  o'clock  P.  M.  for  the 
night.  It  was  urged  by  the  plaintiff  that,  having  received 
the  message  at  9  o'clock  at  Des  Moines,  and  having  received 
full  day  rate  charges  for  its  transmission,  the  defendant  was 
bound  to  transmit  it  to  the  person  addressed  at  Marshall- 
town  on  that  night.  The  defendant  responded  that  the 
office  at  Marshalltown  closed  at  9  o'clock  P.  M.  for  the 
night,  and  that  the  message  could  not  be  transmitted  until 
the  next  day,  which  was  done.  The  question  as  to  the  duty 
of  defendant  to  keep  its  employes  at  one  office  informed  as 
to  office  hours  at  every  other  office  very  naturally  arose  upon 
the  issue  joined  by  defendant's  answer,  and  the  court  was 
called  upon  to  decide  it.  In  doing  so,  Mr.  Justice  Miller 
said: 

"Nor  do  we  see  that  it  is  the  duty  of  the  Western  Union 
Telegraph  Company  to  keep  the  employees  of  every  one  of 
its  offices  in  the  United  States  informed  of  the  time  when 
every  other  office  closes  for  the  night.  The  immense  num- 
ber of  these  offices  all  over  the  United  States,  the  frequent 
changes  among  them  as  to  time  of  closing,  and  the  prodigi- 
ous volume  of  a  written  book  on  this  subject,  seem  to  make 
this  onerous  and  inconvenient  to  a  degree  which  forbids  it 
to  be  treated  as  a  duty  to  its  customers,  for  neglect  of  which 
it  must  be  held  liable  for  damages.  There  is  no  more  obli- 
gation to  do  this  in  regard  to  offices  in  the  same  State  than 
those  four  thousand  miles  away,  for  the  communication  is 
between  them  all,  and  of  equal  importance."  €Hven  t. 
W.  U.  Tel.  Co.l  24  Fed.  Rep.  119. 

So,  in  the  case  of  Stevenson  v.  Montreal  Tel.  Ob.,  16  U.  C. 
Q.  B.  630,  Burns,  J.,  said : 

^'Having  selected  that  route,  it  may  be  asked,  was  there 
any  obligation  on  the  part  of  the  defendants  to  inform  him 
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on  the  twenty- third  of  November  that  the  li 
the  receipt  of  the  message,  out  of  order.     I 
any  such  obligation  existed.      The  compa 
only  to  transmit  as  soon  as  it  could  reaso 
*    ♦    *    Therefore  it  appears  to  me  it  is  no 
expect  that  the  company  is  bound,  on  every 
a  person  desires  a  communication  to  be  forwi 
him  that  possibly  the  message  may  not  be 
some  minutes  or  some  hours.    It  is  more  reac 
to  cast  the  burthen  of  responsibility  upon 
senting  messages  to  be  forwarded  of  inquirii 
can  be  sent  within  auy  particular  time,  or  of 
tion  of  the  particular  importance  it  may  be  1 
the  message  should  be  forwarded  without  d 
It  may  be  well  to  state  that  the  members 
not  all  agreed  as  to  the  validity  of  the  reas( 
in  the  foregoing  opinions,  and  are  not,  i 
deemed  as  committing  themselves  to  thei 
Whatever  we  might  conclude,  however,  as 
of  the  cases  cited  when  applied  to  actions  f 
of  civil  damages,  we  are  satisfied  that  wh( 
sought  to  be  enforced  their  principles  sho 
It  might  well  be  that  in  a  case  where  a  me^ 
ered  wliich  showed  upon  its  face  the  impor 
transmission,  and  other  means  of  making 
tion  were  available  to  the  sender,  which  mi 
to  if  he  was  informed  that  tlm  one  chosen 
or  his  conduct  might  otherwise  be  mate: 
thereby,  the  company  would  be  bound  at  i1 
tain  and  disclose  its  inability  to  serve  him, 
liable  to  respond  in  damages.    The  rule  w 
the  case  of  a  passenger  who  purchases  a  tic 
to  passage  on  a  railway  train  has  some  an 
such  a  case  it  is  settled  that  it  is  the  duty 
to  inquire  before  embarking  upon  the  trail 
carrry  him  to  the  point  of  his  destination 
W.  Co.  V.  Applewhite,  62  Ind.  540;  Pittsl 
Co.  V.  Nuzum,  60  Ind.  141  (19  Am.  T?.  703) 
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Internationalj  etc.  H.  R.  Co.^  9  Amer.  &  Eng.  R.  R.  Cas. 
307,  and  note. 

It  is  argued  that  the  answer  does  not  show  bnt  that  the 
defendant's  agent  or  messenger  was  present  at  the  Coving- 
ton office  when  the  message  was  received ;  and  it  is  said,  if 
they  were,  the  company  are  liable  for  their  failure  to  deliver 
the  message,  even  though  it  was  after  usual  office  hours. 
We  do  not  think  so.  The  statutory  liability  of  the  com- 
pany is  predicated  upon  the  failure  to  receive  and  trans- 
mit during  usual  office  hours,  and  we  cannot  by  con- 
stmction  enlarge  its  operation  so  as  to  make  it  include 
more  than  is  expressed  in  its  terms.  When  it  is  admitted 
that  the  company  has  the  right  to  prescribe  office  hours 
for  a  given  place,  and  that  the  message  was  trans- 
mitted promptly  according  to  the  usual  office  hours  as 
prescribed,  then,  unless  it  is  made  to  appear  that,  under  the 
circumstances  involved,  the  hours  prescribed  are  unreason- 
able, penal  liability  does  not  attach.  The  complaint  having 
averred  that  the  message  was  delivered  at  Grawfordsville 
during  usual  office  hours,  and  that  the  agent  at  Covington 
failed  and  neglected  to  deliver  it  seasonably,  was  presump- 
tively sufficient  to  cast  the  burden  upon  the  defendant  of 
excusing  its  apparent  default.  The  assignment  that  the 
complaint  was  not  sufficient  is  therefore  not  well  taken. 

For  the  error  in  sustaining  the  demurrer  to  the  second 
answer  the  judgment  is  reversed,  with  costs. 

HowK,  J.,  doea  not  concur  in  this  opinion. 
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WssTSBN  Union  Telegraph  Company  v.  1 

Electrio  Light  Company. 

Clark  Co.  (Ohio)  Common  PUaa,  Nov.  1$ 
(14  On.  Law  BuUetin,  887.) 

IHTRRFBBIWCB  OF  WIRES. 

Conrto  will  not*  interfere  with  the  exerciee,  by  muni 
their  power  to  regulate  the  erection  and  maintenanoi 

Tiiey  will,  however,  in  a  proper  case,  as  between  two 
electrical  wires  in  the  streets,  restrain  the  one  from 
its  wires  as  to  injure  the  other. 

Application  for  temporary  injunction. 
Oscar  T.  Martin^  for  plaintiff. 
8.  A.  BotDTnaUy  for  defendant. 

White,  J.:  The  petition  charges  as  g 
plaint :  1.  That  the  erection  and  maintena 
poles  for  stringing  its  electric  wires  thereon 
ant  along  the  south  side  of  Main  and  other  e 
field,  Ohio,  where  plaintiff  has  its  telegrapl 
and  parallel  thereto,  will  cause  great  and  i 
age  to  the  plaintiff  and  its  property  in  this, 

That  it  will  destroy  the  property  and  im] 
the  operators  of  the  plaintiff  in  its  various 
mnnicating  to  the  wires  of  the  plaintiff  vei 
trie  currents,  sufficient  to  instantly  ignite 
materials  necessarily  used  in  the  offices 
melting  the  machinery  and  destroying  the  i 
imperil  the  lives  of  its  linemen  in  prosecut 
in  coming  in  contact  with  the  electric  light 
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'  Also,  that  the  construction  of  defendant's  wires  parallel 
with  plaintifTs  wires  impairs,  by  induction,  the  use  of  the 
wires  of  the  plaintiff  and  renders  them  wholly  inoperative 
and  useless  because  of  their  proximity  thereto,  and  destroys 
the  insnlation  of  plaintiff's  wires,  and  conducts  the  current 
of  electricity  to  the  ground. 

•    That  the  defendant,  in  so  doing,  is  acting  without  author- 
ity of  law  and  against  the  protest  of  plaintiff. 

Wherefore,  it  prays  a  preliminary  injunction  restndning 
defendant  from  so  doing,  and  that  on  the  final  hearing  such 
injunction  may  be  made  perpetual. 

Upon  presentation  of  this  petition  I  was  requested  to 
allow  a  temporary  injunction  as  prayed,  but,  in  accordance 
with  my  rule  when  the  injunction  asked  interferes  with  a 
public  enterprise,  I  declined  to  allow  an  injunction  on  the 
petition^  though  the  facts  stated  therein  were  positively 
Terified,  but  set  the  application  on  last  Monday  and  allowed 
an  injunction  pending  the  application.  On  Monday  the 
defendant  appeared  and  filed  its  answer  asserting  five 
defenses  thereto : 

1.  Admitting  that  plaintiff  and  defendant  are  each  prop- 
erly incorporated  ;  that  plaintiff  acquired  a  right  to  locate 
a  line  of  its  poles  on  Limestone  street,  from  Washington  to 
Main  street,  in  said  city  of  Springfield,  and  that  it  has 
erected  certain  poles  on  streets  other  than  Limestone  (but 
without  authority  from  said  city),  which,  with  the  wires, 
are  necessary  for  its  business.  Defendant  admits  that  it 
has  erected  a  few  poles  on  the  south  side  of  Main  street, 
and  on  said  poles,  with  others  to  be  erected  on  said  Main 
street,  expects  and  desires  to  place  electric  wires  to  light 
the  lamps  of  the  defendant,  and  that  to  a  greater  or  less 
extent  said  poles  and  wires  would  be  located  on  the  south 
side  of  Main  street  and  run  parallel  with  the  said  wires  of 
plaintiff.  Further,  it  denies  each  and  every  other  allegation 
in  the  petition. 

2.  Further  answering,  the  defendant  alleges  in  substance 
that  it  has  a  contract  ^limited)  with  the  city  council  of  the 
city  of  Springfield,  for  lighitng  the  streets  of  the  city  in 
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the  night  season,  and  for  the  purpose  of 
contract  and  of  lighting  said  streets  it  is  ai 
city  council,  by  resolution,  to  erect  its  p< 
its  wii*es  at  such  i)oints  as  might  be  necessa 
upon  Main  street  and  other  streets  and  alle 
to  operate  its  system  for  the  purposes  stat< 
venience,  comfort  and  safety  of  the  citizens 
that  the  defendant,  so  far  as  the  work  has  1 
yet  to  be  done,  will  erect  such  poles  and  st 
in  a  reasonable  and  proper  manner,  causing 
venience  possible  to  the  plaintifF,  and  kec 
taut  from  its  property  as  would  be  posfi 
cable. 

8.  That  the  plan  adopted  by  the  defenda 
for  a  double  line  of  wires  on  each  pole,  I: 
and  return  wire,  and  which  wires,  at  the  m 
short  distance  only,  will  be  about  3  to  4  1 
plaintiff's  wires,  while  much  the  greater  d 
more  of  space  will  separate  said  wires ;  th 
the  defendant  will  be  thoroughly  insulated 
cesses,  and  will  cause  no  appreciable  induci 
wires,  and  will  be  of  sufficient  strength  to  p 
while  at  no  point  will  the  wires  of  the  defe 
the  poles  of  the  plaintiff  than  about  fon: 
arms  provided  by  the  defendant  being  nin 

4.  Further  answering,  defendant  says  t 
perfectly  practical  for  the  plaintiff  to  prob 
employees  by  adopting  proper  and  kn 
which  are  described,  and  consist  of  rublx 
etc. 

5.  The  defendant  further  says  that  it  hi 
capital  of  $50,000,  with  $40,000  thereof  paic 
not  owe  $200,  and  is  entirely  solvent  and 
able  to  respond  for  any  damage  it  occasic 
that  the  city  of  Springfield  is  a  necessary  ] 
ceeding. 

The  plaintiff  also,  a:  the  same  time,  a 
what  is  entitled  a  supplemental  petition, 
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fact  a  sapplement  and  amendment  to  its  petition,  in  which 
it  charges  that  the  city  council  attempted  to  grant  to 
defendant,  by  a  resolution  adopted  at  its  November  3rd, 
1886,  session,  such  power  and  authority  to  erect  its  poles  at 
such  points  as  may  be  necessary  or  desirable  upon  Main 
street  and  other  streets  and  alleys  of  said  city,  which  is  an 
extraordinary  grant  and  was  beyond  the  authority  of  the 
city  council  to  give,  and  further  cites  several  ordinances  of 
such  city  council  granting  authority  to  plaintiff  to  erect  and 
in^^ntJtiTi  its  poles  and  wires  through  and  over  the  streets  in 
the  city  of  Springfield,  and  that  the  plaintiff  has  been 
maintaining  its  poles  and  wires  in  said  city  for  over  twenty- 
five  years,  and  has  always  conformed  to  the  regulations  and 
ordinances  of  said  city. 

The  answer  and  supplemental  petition  materially  change 
the  situation  from  what  it  was  alleged  to  be  in  the  petition. 
There  the  defendant  Electric  Light  Co.  was  alleged  to  be 
proceeding  to  erect  poles  and  string  wires  over  the  city, 
streets  and  alleys,  without  authority  from  the  city  council, 
the  body  having  charge  and  control  thereof.  And  it  had 
no  such  authority  in  fact,  except  a8  it  might  be  implied 
from  its  lighting  contract  with  the  city  council. 

If  the  defendant  had  no  authority  to  establish  its  poles 
and  string  its  wires  over  and  on  the  streets  of  the  city, 
a  court  of  equity  would  probably  restrain  such  unauthor- 
ixed  acts  upon  the  petition  of  any  resident  taxpayer 
affected  thereby. 

The  city  council  of  a  city  of  the  class  of  Springfield  is 
vested  by  law  in  Ohio  with  the  control  and  management  of 
the  streets  and  alleys  thereof.  As  incident  thereto,  it 
grants  or  refuses  authority  and  permission  to  street  and 
other  railways,  telegraph  and  electric  light  companies,  to 
use  the  same  so  far  as  necessary  for  laying  of  tracks  and 
erecting  poles  and  maintaining  the  same  thereon.  Such 
grant  does  not  affect  the  private  rights  of  any  individual 
property  owner  in  the  street,  which  remain  unimpaired 
thureby,  and  over  which  the  council  of  the  city  have  no 
such  power  or  authority. 


826  AMERICAN  ELECTRICAL  CA! 

Westem  Union  Telegraph  Co.  v.  The  Champlain  El 

The  city  council  having  legislated  upon 
action  will  not  be  reviewed  by  the  court  h< 
that  element  disappears  from  the  case;  I 
rights  of  the  plaintiff  in  its  property  remai 
such  action. 

The  plaintiff  and  the  defendant  seve 
exercise  the  delegated  power  of  eminent  dc 
rations,  so  far  as  necessary  to  accomplish 
their  organization  respectively.  Such  powc 
of  them  to  appropriate  individual  property 
proceedings  in  condemnation,  upon  makii 
therefor. 

The  Western  Union  Telegraph  Co.  appea 
owning  and  operating  a  valuable  and  ext 
system,  with  offices  established,  poles  er 
strung  over,  through  and  on  the  streets 
Springfield. 

A  telegraph  company  operating  a  comph 
telegraph  system  with  established  poles,  li 
and  offices,  will  be  presumed  to  be  ow 
possessed  of  the  right  to  use  and  maintai 
terruptedly,  in  a  proceeding  brought  by  it 
injunction  to  restrain  an  interference  the 
company,  unless  the  same  is  directly  and  < 

It  may,  therefore,  be  assumed  for  the 
hearing,  although  partially  denied  by  the 
plaintiff  has  heretofore  lawfully  establis 
maintains  its  poles,  wires,  offices,  etc., 
streets  of  the  city  of  Springfield.  A 
threatened  invasion  of  such  rights  of  tl 
operating  its  system  of  telegraphy  would 
if  it  materially  injuriously  affected  tlie  s 
impaired  its  property,  a  court  of  equity  t 
in  preventing  the  same  by  the  extraon 
injunction,  upon  the  principle  that  privat 
be  taken  except  in  accordance  with  law  i 
sation  is  made  therefor. 

If  the  rights  and  property  sought  to 
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tangible  and  real,  as  a  railroad  and  its  operations,  there 
wonld  be  comparatively  little  difficulty  in  applying  the 
principle  stated;  but  when,  as  here,  the  actual  visible 
property  consists  only  of  the  poles  and  wires,  and  are  com- 
paratiyely  of  slight  importance,  but  the  operation  of  elec- 
tricity thereon,  which  lends  the  real  value  to  the  enterprise, 
is  intangible,  and  in  a  measure  unknown,  it  becomes  vastly 
more  difficult  and  unsatisfactory,  because  of  the  uncertainty 
of  the  extent  to  which  protection  should  be  afforded. 

The  plaintiff  does  not  assert  its  claim  to  an  injunction 
herein  as  a  protection  to  any  alleged  right  to  string  addi- 
tional wires  upon  poles  already  established,  but  only  for  the 
protection  of  its  system  of  telegraphy  as  already  in  operation. 

It  says  that  it  is  necessary  that  no  other  line  of  wires 
should  be  run  on  the  same  side  of  the  street  with  its  tele- 
graph wires,  for  the  reasons  already  stated. 

Its  petition  herein  is  verified  i)ositively,  and  indicates 
that  its  claim  is  well  founded ;  but  the  defendant's 
answer  denies  all  such  indications,  and  is  also  verified 
positively. 

The  plaintiff  produces  the  affidavits  of  seventeen  wit- 
nesses in  support  of  its  claim,  and  the  defendant  produces 
the  affidavits  of  forty-two  persons,  each  of  which  substanti- 
ally denies  that  any  danger  will  result  to  the  plaintiff's 
rights  or  property,  if  said  electric  light  wires  are  properly 
insulated,  and  are  strung  at  a  distance  of  three  feet  or  more 
from  the  plaintiff's  wires. 

The  affidavits  are  made  by  two  classes  of  persons.  One 
class  consists  of  scientific  men,  skilled  in  the  science  of 
electricity,  who  give  opinions  therein  as  to  the  effect  of 
electric  currents  passing  over  electric  wires  in  proximity 
to  the  telegraph  wires.  All  agree  that  there  is  a  point  in 
distance  between  said  wires  at  which  both  said  wires  may 
be  strung  without  serious,  or  any,  inconvenience  or  danger. 
The  affidavits  produced  by  the  defendant  fix  such  point  at 
three  feet  or  less,  and  one  affidavit,  that  of  Wm.  J.  War- 
rance,  produced  by  plaintiff,  fixes  such  i>oint  at  the  same 
distance.     Others  of  plaintiff's  affidavits  fix  the  point  at 
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greater  distances,  and  some  even  go  to  the  extent  of  saying 
the  lines  of  wire  ought  not  to  be  strung  on  the  same  side  dt 
the  street. 

The  other  class  of  affidavits  tend  to  show  that  in  New 
York  city,  Brooklyn,  Detroit,  Cleveland,  Dayton,  Cin- 
cinnati, and  many  other  places,  the  wires  of  the  electric 
light  companies,  telegraph  comx>anies,  telephone  and  fiie 
alarm  companies  are  strung  on  the  same  poles,  and  wifUn 
close  proximity,  even  nearer  than  two  feet,  without  incon- 
venience or  danger. 

I  am  unfamiliar  with  the  effects  of  electricity  when  ran 
upon  wires  in  telegraphy  and  electric  lights  respectively, 
and  am,  therefore,  obliged  to  rely  upon  these  affidavits  in 
determining  to  what  extent  the  defendant  shall  be 
restrained  in  stringing  its  said  wires. 

2.  Tbat  the  stringing  of  such  wires  in  that  manner  on  the 
ends  of  the  cross  bars  nine  feet  long,  on  ^poleB  at  that  dis- 
tance below  the  plaintiff's  wires,  will  not  endanger  the  line- 
men of  the  plaintiff  in  repairing  plaintiff's  lines,  if  proper 
care  is  used  in  ascending  the  plaintifTs  poles,  except  at 
times  when  it  may  become  necessary  to  substitute  new 
wires  for  old  wires  or  to  repair  breaks,  when  the  operation 
of  the  electric  light  wires  on  notice  should  be  stopi>ed. 

3.  The  danger  from  breaks  and  falling  wires  during 
storms  is  so  uncertain  and  indefinite  that  a  court  cannot 
take  that  into  consideration. 

A  temporary  injunction  will  be  awarded  with  these 
limitations,  if  plaintiff  desires,  though  the  defendant 
asserts  that  it  does  not  propose  to  violate  such  restric- 
tions. 

I  do  not  intimate  what  would  be  done  in  the  final  hear- 
ing, but  only  intend  to  give  effect  to  the  present  decision. 
On  final  hearing,  if  the  plaintiff  finds  itself  to  be  injured 
by  such  proximity  of  the  wires  of  the  defendant  within 
proper  rules,  the  court  can  make  such  order  as  will  be 
proper  and  right. 

And,  indeed,  this  decision  does  not  prevent  plaintiff  from 
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making  a  motion  to  modify  the  order,  if  on  actual  experi- 
ment it  is  shown  to  work  injuriously. 


NOTB.— See  Index,  titles  **  Poles  and  Wires  in  Streets :  Duty  to  Protect 
the  Public,'  *<  Municipal  Control." 

Also,  note  to  Ward  y.  A,  A  P,  Tel.  Co.,  ante,  p.  259. 

This  case  is  inaerted  here,  not  that  it  is  important  or  authoritatiTe,  but 
because  it  is  the  earliest  case  I  have  found  upon  a  subject  which  has  since 
become  of  considerable  importance. 


Western  Union  Telegraph  Co.  v.  E.  W.  Valentine. 

Appellate  Court$  of  Illinois,  Third  District,  December  J^  1S8S, 

(18  111.  App.  57.) 
FaILUBB  to  DBUTEB  TBLBGRAM.— CIRCUXSTANCBB  W4BRANTnfO  BSODVERT. 

—  Damaobs. 

Where  a  telegraph  company,  haying  received  for  transmission  a  telegram, 
of  the  importance  of  which  the  transmitting  operator  was  apprised, 
.aUed  to  deliTer  it  at  the  place  to  which  it  was  addressed,  and  as  a  result 
of  such  failure  the  person  to  whom  it  was  to  be  transmitted  suffered  a 
certain  and  fixed  loss,  which  ought  to  haye  been  in  the  contemplatioii  of 
the  company,  a  judgment  awarding  him  the  amount  of  such  loss  will 
not  be  disturbed. 

Stevenson  A  JShoing^  for  appellant. 

Porter  <£  Bughes^  for  appellee. 

Pleasants,  J. :  In  December,  1882,  appeUee,  a  resident 
of  Bloomington,  was  employed  as  a  traveling  salesman  of 
tobacco  and  cigars  for  a  Chicago  house.    Early  in  that 
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month,  on  the  train  from  Bloomington  to  Chenoa,  he  fell  in 
\v  ith  Mr.  P.  M.  Schwartz,  a  cigar  manafactnrer  of  Pontiac, 
and  an  acquaintance  of  several  years,  who,  having  learned 
in  conversation  with  him  that  his  engagement  was  about  to 
expire  and  would  not  be  renewed,  asked  how  he  would  like 
to  work  for  him.  The  subject  was  then  talked  over,  but  no 
conclusion  reached.  Appellee  told  him  he  had  not  thought 
of  it,  and  was  negotiating  with  some  parties  in  Chicago,  but 
would  consider  it  and  see  him  again.  A  week  later  he 
stopped  off  at  Pontiac  for  the  purpose  and  had  some  f urthei 
conversation  with  him,  in  the  course  of  which  Schwarb 
said  if  he  employed  him  it  would  be  necessary  to  make 
some  change  in  his  route  as  he  already  had  a  traveling  man 
over  part  of  it.  No  contract  was  then  made  between  them^ 
but  the  subject  was  left  under  consideration. 

On  the  31st  appellee  sent  him,  by  mail,  the  following 
letter : 

«  Offioe  of  E.  Hoffman,  188  and  187  Madiaon  street. 

''CmoAOO,  111.,  Deeember  21, 1888. 
<*P.  M.  Schwartz,  Esq.,  Pontiac,  IlL: 

**  Dear  Sir : — I  am  settled  up  here  and  ready  for  further,  etc  I  wu 
over  to  look  at  the  stock  of  Strauss  and  Hamburger  and  find  they  have 
very  fine  stock.  They  left  word  for  me  to  be  sure  and  be  here  on  the  24th. 
But  I  have  concluded  I  would  prefer  to  travel  for  you,  for  I  feel  confident 
if  every  thing  goes  O.  K.  that  I  will  do  better.  Of  course  I  may  keep  mj 
appointment  with  them  and  pay  them  the  visit  they  desire. 

'*  I  have  never  sold  goods  for  a  factory,  and,  as  you  say,  may  do  bettei 
than  with  a  jobber.  I  will  contract  my  first  year  with  you  for  thirteen 
hundred  dollars,  and  if  I  am  worth  more  money  for  the  year  after  we  can 
determine  that  afterward,  and  I  will  endeavor  to  sell  all  the  goods  for  yon 
in  my  power.  I  would  want  one  or  two  five  cent  brands,  also  unflavored, 
to  take  my  route  up  January  Ist  to  16th.  I  think  your  goods  will  please 
my  trade,  and  if  not  I  can^t  be  blamed  for  it.  Hoping  to  hear  from  you  by 
first  mail  or  telegraph  to  Bloomington,  IlL,  so  I  may  know  what  to  do. 

"  Yours  truly, 

**E.  W.  Valentinb. 

**  P.  S.— How  many  brands  have  you  to  carry  regularly  ?  I  can  give  yoc 
all  the  personal  and  bank  reference  you  want." 

Schwartz  accordingly  telegraphed  him  to  Bloomington  as 
follows : 
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"  Dec,  23,  1882. 
*'  E.  Valentine,  Bloomington,  111." 

"  Gan  you  come  up  ta morrow?    Have  to  make  some  changes  in  route. 


<( 


P.  M.  SCHWABTZ.*' 


Appellee,  however,  was  detained  by  business  in  Chicago 
and  did  not  receive  it  until  his  return  home,  on  the  30th, 
but  on  the  23rd  he  wrote  out  a  dispatch  for  defend{^;it  to 
transmit  to  Pontiac,  as  follows : 

''CmoAGO.  ni.,  Dee.  dtrd. 
"  F.  If.  Schwartz,  Pontiac  111. : 

*'  Not  heard  from  my  letter.    Please  answer.    Canal  &  Adams. 

**VALlMTnfB.'' 

This  he  delivered  on  the  morning  of  that  day,  between 
ten  and  eleven  o'clock,  to  D.  J.  Shine,  telegraph  operator 
for  the  Pennsylvania  Company,  at  the  Union  depot,  corner 
of  Canal  and  Adams  streets,  where  dispatches  were  received 
to  be  sent  over  the  Western  Union  lines  for  the  telegraph 
company.  It  is  the  railroad  telegraph  office  proper,  but 
also  the  Western  Union  office  for  the  receipt  of  messages, 
which  are  sent  from  it  to  the  central  office  of  the  telegraph 
company  and  thence  directly  transmitted  to  the  party 
addressed.  Messages  by  the  telegraph  company  from  other 
places  to  persons  in  Chicago  are  also  first  received  at  the- 
central  office  and  thence  sent,  either  directly  to  the  party, 
or  repeated  to  a  distributing  office  for  delivery  from  it,  by 
the  messenger  boys  there  employed.  The  railroad  telegraph 
office  at  the  Union  depot  was  not  a  distributing  office  of 
the  telegraph  company.  The  one  nearest  to  it  was  at  the 
Washington  Hotel,  about  a  block  and  a  half  distant. 

Its  agency  for  the  company  was  limited  to  receiving  mes- 
sages for  it  and  transmitting  them  to  the  central  office. 
When  this  dispatch  was  delivered  to  Shine  he  was  fully 
informed  of  its  object,  of  the  negotiation  pending  between 
appellee  and  Schwartz,  and  of  the  contents  of  the  letter 
referred  to  in  it.  He  and  the  other  operator  in  the  office 
were  acquaintances  and  friends  of  appellee.  The  evidence 
tends  to  show  that  he  was  told  by  appellee  that  he  wanted 
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the  answer  sent  to  that  office  and  therefore  di 
add  to  it,  for  that  purpose,  the  words  ' '  Cana] 
as  they  appear  thereon.  He  says  that  as  ai 
understood  they  meant  his  office,  and  that 
boys  at  the  Washington  Hotel  were  in  the  ha 
there  disi>atches  so  addressed. 

This  dispatch  he  promptly  transmitted  ' 
office,  whence  it  was  sent  to  Schwartz  at  Pod 
received  by  him  during  the  same  forenoon, 
on  the  same  day  Schwartz  delivered  to  def em 
at  Pontiac  for  transmission,  the  following ; 

"PONTIAC,  I 

"  To  E.  Valentine,  comer  Ganal  and  Admi  itreeto. : 

«<  AU  right,  if  we  can  arrange  route.   HaTe  some  chai 
TOO  come  down  to-morrow?    Answer. 

This  was  received  at  the  central  office  in  ( 
o'clock  P.  M.  of  the  same  day,  but  not  by 
the  1st  of  January,  when  he  called  there  to 
obtain  it.    He  remained  in  and  about  the  Ui 
during  all  day  of  the  23rd  Dec,  after  he  se 
to  Schwartz,  frequently  inquiring  of  Shine 
operators    if    any    answer    had    been    rec€ 
throughout  the  following  day    until    eve: 
engaged  with  Straus  &  Hamburger  by  the 
per  month ;    worked  two  months  for  thei 
charged ;  remained  without  employment, 
gently  sought  and  expended  something  like 
until  the  following  fall,  when  he  went  to  w« 
house,  at  $75  per  month,  and  received  therei 
in  all  the  sum  of  $600  for  that  yearns  labor. 

He  brought  this  action,  in  case,  to  the  ] 
1883,  to  recover  the  difference  between  whs 
and  what  he  claims  he  would  have  received 
as  damages  for  alleged  negligence  of  the 
promptly  delivering  the  dispatch  of  Decen 
quoted.  The  cause  was  tried  by  jury,  oi 
guilty,  at  the  May  term,  1884,  and  a  verd 
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the  plaintiff  for  $500,  which  was  set  aside.  A  new  trial  by 
the  court  without  a  jury,  at  the  February  term,  1886, 
resulted  in  a  finding  and  judgment  thereon  for  plaintiff,  for 
$650  damages  and  the  costs  ;  exceptions  were  duly  taken, 
and  the  record  is  brought  here  by  appeal. 

A  brief  statement  of  our  view  upon  what  we  regard  as  the 
controlling  points  in  the  case  must  suffice  for  answer  to 
those  more  specifically  urged  by  counsel.  If  the  dispatch 
of  December  23rd,  from  Schwartz  to  appellee  at  Chicago, 
had  been  delivered  promptly,  it  would  have  made,  in  fact, 
a  contract  between  the  parties  in  the  interest  of  appellee. 
That  is  to  say,  his  offer  by  the  letter  of  the  21st  having 
been  made  without  reservation  as  to  route,  and  with  the 
distinct  information  that  if  he  should  be  employed  some 
changes  must  be  made  in  it,  was  a  concession  to  Schwartz 
of  the  right  to  dictate  them,  at  least  within  reason,  and 
Schwartz's  answer  ''all  right''  was  an  acceptance  at  least 
upon  that  condition  ;  so  that,  although  he  added  ^4f  we 
can  arrange  route,  have  some  changes  to  make,''  and  what- 
ever may  be  its  effect,  in  technical  strictness,  there  was  in 
fact  no  *'  if  "  about  it.  Any  change  to  be  reasonably  antici- 
pated was  a  matter  of  indifference  to  him,  and  his  obtain- 
ing the  employment  upon  the  terms  he  proposed  was 
reasonably  certain. 

It  is  unnecessary  to  refer  particularly  to  the  other  facts 
ill  proof  —  the  expectation  and  conduct  of  Schwartz  with 
reference  to  it  —  tending  to  support  this  conclusion.  The 
value  of  this  contract  is  also  certain.  It  was  not  for  gains 
or  profits,  which  might  be  speculative  or  contingent,  but 
for  a  salary  definite,  fixed  and  sure. 

Its  loss  to  appellee  was  the  direct,  proximate  and  natural 
effect  of  the  failure  to  deliver  promptly  the  dispatch  in 
question. 

Of  the  importance  of  this  dispatch  and  of  its  delivery  on 

that  day,  if  not  sufficiently  apparent  on  its  face,  appellant, 

through  its  agent,  had  full  notice,  and  the  damages  claimed 

were  such  as  ought  to  have  been  within  its  contemplation. 

The  questions  of  negligence  on  the  part  of  the  appellant 
Vol.  1—52. 
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and  also  on  the  part  of  appellee  in  respect  U 

given,  his  efforts  to  obtain  employment  or  o1 

questions  of  fact,  upon  which  the  finding  oi 

sufficiently    supported  by  the  evidence.      1 

views,  there  is  no  occasion  to  notice  the  poi: 

sented  or  the  authorities  cited. 

Judgnu 


Note.— See  Index,  titles  "  Duty  to  Cuitomen,**  **  Dam 


. '" 


Pennington  v.  The  Western  Union 

Company. 

Supreme  Court  of  Iowa,  December  /4,  U 

(67  Iowa,  631.) 
Error  in  tranbmittino  tblbqram. —  Measure 

By  the  defendant's  error  in  transmitting  a  telegram  to 

lost  an  opportunity  to  buy  apples  at  a  certain  place  a: 
Held  that  bis  measure  of  damages  was  the  excess  of  i 

apples  at  the  specified  place  at  the  time  of  the  off( 

which  they  were  offered. 
And  in  the  absence  of  proof  of  that,  held  that  the  pla 

on]y  the  cost  of  the  telegram. 

Action  for  damages. 
Appeal  by  the  defendant  from  judgme 
Winneshiek  District  Court. 

Cooley  &  Akers^  for  appellant. 

(^yrus  Wellington^  for  appellee. 
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Adams,  J. :  The  telegram  in  question  was  delivered  to 
the  defendant  at  its  office  in  Vicksburg,  Michigan,  by  one 
A.  B.  Huntley,  the  plaintiflPs  agent,  and  is  in  the  following 
words : 

*'  Vicksburg,  Michigan,  October  11, 1888. 
"  To  Oeorge  Penningtorif  Decorah,  Iowa  : 
"  Can  buy  apples  two  dollars.    Shall  I  ship  one  car? 

"  HUNTLET.** 

How  it  was  transmitted  to  the  company's  agent  at  Decorah 
does  not  appear,  nor  is  it  material.  It  was  r^d  and  written 
by  the  Decorah  agent  as  follows : 

*' Dated  Vicksburq,  Mississippi,  11. 

"  To  Gfeorge  Pennington,  Decorah.  Iowa : 

*'  Can  buy  apples  two  dollars.    Shall  I  ship  one  car? 

•Haulkby." 

This  was  the  telegram  delivered  to  the  plaintiff.  Having 
no  agent  at  Vicksburg,  Mississippi,  and  no  agent  anywhere 
by  the  name  of  Haulkey,  the  plaintiff  paid  no  attention  to 
the  telegram,  and  made  no  order  for  apples  at  that  time 
through  Huntley,  and  afterwards  the  price  of  apples  was 
higher,  and  in  purchasing  he  was  obliged  to  pay  more  than 
the  price  mentioned  in  the  telegram.  The  court  found  that 
the  plaintiff  sustained  damages  in  the  sum  of  $122.35,  and 
rendered  judgment  against  the  defendant  therefor.  The 
defendant  assigns  as  error  that  the  court  erred  in  allow- 
ing the  plaintiff  more  damages  than  the  amount  paid  for 
the  telegram,  to  wit,  fifty  cents  and  interest. 

In  Hibbard  t.  W.  U.  Tel.  Co.,  83  Wis.  567,  the  court 
said:  ^^ Profits  on  a  contract  never  made  are  quite  too 
remote  and  uncertain  to  be  taken  into  consideration.^'  In 
the  case  at  bar,  the  plaintiff  merely  lost  an  offer,  and,  if  we 
were  to  apply  the  rule  above  mentioned,  it  would  be  clear 
that  the  plaintiff  could  not  recover  more  than  the  cost  of 
the  telegram.  But  we  need  not  go  so  far  as  to  hold  the 
above  rule  applicable.  In  no  event  could  the  plaintiff 
recover  more  than  the  value  of  the  offer,  and  that  could  not 
be  greater  than  the  value  of  the  contract  would  have  been. 
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in  case  the  offer  had  been  received  and  accepi 
value  of  the  contract  for  the  purchase  of  p 
nothing  is  paid,  is  the  difference  between  the 
to  be  i>aid  and  such  greater  amount,  if  any,  s 
may  be  worth  in  the  market ;  and  where  dama^ 
for  a  breach  of  the  contract,  they  are  to  b 
of  the  time  of  the  breach.  See  Sedg.  Dam., 
cited. 

The  offer  in  this  case,  which  the  defendan 
transmit,  was  a  car  load  of  apples  at  two  d( 
is  said  meant  two  dollars  a  barrel,  and  w  oul 
understood  by  the  plaintiff.    Now  the  loss  c 
not  greater  than  the  difference  between  th 
load  of  apples  at  two  dollars  a  barrel,  an 
amount,  if  any,  as  a  car  load  was  worth  in  t) 
and  at  the  same  time  the  defendant' sliabilit 
rise  or  fall  in  the  price  of  apples  after  that  o 
defendant's  liability.     But  the  offer  contai] 
gram  is  not  an  offer  of  specific  apples  at  tw< 
a  given  kind  or  quality  ;  nor  is  there  any  e 
to  show  that  apples  of  any  kind  or  quail 
burg,  Michigan,  market,  were  worth  more  1 
a  barrel  at  the  time  of  the  defendant's  fail 
transmit  the  telegram  delivered  to  it.     Sue) 
we  are  unable  to  see  how  the  plaintiff  has  j 
ages  beyond  the  cost  of  the  telegram. 

Many  other  questions  are  presented,  b 
which  we  have  taken  of  the  case,  they  wil 
arise  upon  another  trial. 

Supplemental  Opinion. 

Adams,  J.:  The  plaintiff  has  filed  a 
rehearing,  in  which  he  insists  that  the  c< 
its  rule  concerning  the  measure  of  damage 
contends  that  the  true  rule  is  that  where  a 
chase  is  not  entered  into  by  reason  of  loss  < 
contract  through  the  negligence  of  the  par 
its  transmission,  the  measure  of  damages 
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between  the  contract  price,  as  would  have  been  offered, 
and  such  greater  price  as  the  commodity  may  bear  at 
the  time  the  party  losing  the  offer  obtained  knowledge  of 
the  failure  of  transmission,  by  reason  of  which  it  had  not 
been  made. 

Several  authorities  are  cited  and  relied  upon,  but  in  our 
opinion  none  of  them  sustain  the  plaintiff's  position.  We 
can  conceive  that  knowledge  of  the  loss  of  an  offer  of  a  con- 
tract like  the  one  in  question — an  offer  for  the  sale  of 
apples — might  not  be  obtained  until,  in  the  progress  of  the 
season,  sound  apples  would  naturally  be  much  higher,  or 
it  might  not  be  obtained  until  the  next  season,  when  they 
might  be  much  lower. 

The  general  rule  is  that,  where  a  person  sustains  an 
injury  through  the  negligence  of  another,  he  is  entitled  to 
recover  to  the  extent  of  the  injury  which  the  wrong-doer 
should  reasonably  have  apprehended.  Under  this  rule,  we 
thought  that  the  loss  of  the  offer  could  not  be  greater  than 
the  difference  between  the  price  which  would  have  been 
offered,  but  for  the  failure  of  transmission,  and  the  market 
price,  if  greater ;  and,  as  bearing  upon  that  question,  there 
was  no  evidence.  It  is  true  that,  where  a  party  has 
received  an  offer  and  acted  upon  it  by  an  attempted  accept- 
ance, and  governs  himself  upon  the  just  supposition  that  he 
can  rely  upon  a  completed  contract,  and  waits  as  long  as  he 
might  reasonably  wait,  and  he  loses  his  contract  through 
the  negligence  of  the  party  charged  with  the  duty  of  trans- 
mission, his  damages  are  not  necessarily  to  be  estimated 
with  reference  to  the  point  of  time  when  there  was  a  breach 
of  the  duty  of  transmission.  In  7}rue  v,  InterTiationaJ' 
Tel.  Co.^  60  Me.  9,  the  defendant  was  employed  to  transmit 
the  acceptance  of  an  offer  of  contract,  and,  by  failure  of  the 
defendant,  the  plaintiff  lost  the  contract,  which  was  a  con- 
tract of  purchase,  and  the  commodity  rose  in  value  while 
the  plaintiff  was  relying  upon  the  contract,  and  the  court 
held  that  the  plaintiff  might  recover  as  damages  the  differ- 
ence between  the  contract  price  and  the  greater  amount 
which  the  plaintiff  was  obliged  to  pay,  in  the  exercise  of 
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reasonable  diligence,  after  notice  of  the  fail 
gram.  But  that  case,  which  seems  to  us  ih< 
for  the  plaintiff  of  any  cited,  differs  in  im{ 
from  the  one  at  bar.  The  plaintiff  had  rea 
that  he  had  a  completed  contract,  and  had 
to  pay  for  the  commodity,  and  mnst  hold  1 
ness  to  do  so  for  sach  reasonable  time  as 
required. 

Knowledge  of  the  defendant's  failure  c< 
nature  of  the  case,  be  long  kept  from  the  { 
rights  of  the  plaintiff  would  then,  or  imi 
after,  be  fixed.  The  defendant  was  boun 
the  plaintiff  would  rely  upon  the  contract  : 
able  time,  and  govern  himself  with  referei 
case  at  bar  there  was  a  mere  uncommunic 
plaintiff  did  not  rely  upon  it  in  any  pre 
if  he  expected  it,  because  he  did  nol 
would  be. 

Again,  the  time  within  which  knowledj 
could  be  expected  to  come  to  the  plain 
entirely  uncertain.  Offers  of  sale  are  1 
made  by  telegraph,  and  it  will  happen  occ 
offer  will  be  attempted,  but  will  not  rea 
account  of  a  failure  of  transmission.  At  y 
edge  of  the  failure,  if  ever,  will  come  to  th 
there  was  an  attempt  to  make  it,  no  one  ca 
mate  in  the  slightest  degree.  The  rule 
appears  to  us,  would  be  dangerous  in  the  c 

There  is  one  other  view  of  this  case  to  w 
refer.  The  acceptance  of  the  offer  rested 
plaintiflPs  volition.  He  was  allowed  to  tes 
would  have  done,  and  the  court  made  a  f 
he  would  have  done.  We  do  not  wish  to  T 
holding  that  it  was  competent  to  go  into  ; 
what  the  plaintiff  would  have  done.  It  is 
determine  such  question,  and  we  do  not  ui 
The  plaintiff  cites  cases,  and  expressly  ca 
to  them,  in  which  it  was  held  competent 
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agent  to  whom  a  telegram  of  instructions  was  directed,  but 
whom  it  did  not  reach,  would  have  obeyed  its  instructions ; 
but  it  is  manifest  that  those  cases  are  not  strictly  in  point. 
We  think  that  the  petition  for  a  rehearing  should  be  over- 
roledt 


WxsTXBir  Union   Telegraph   Company   y.    Harris   & 

COMSTOCK. 
Appellate  Courts  of  Illinois,  Second  District,  December,  1886. 

(19  111.  App.  847.) 

HALB-RATE  MB88AOB.— LlMinNO  UABfUTY.— DAMAGES. 

▲  telegraph  company  cannot  stipulate  away  or  limit  its  liability  for  injury 
caused  by  its  own  failure  to  exercise  ordinary  care  and  diligence  in  the 
transmission  of  telegrams. 

Where  the  error  was  caused  by  the  gross  negligence  of  the  company,  the 
actual  damage  sustained  may  be  recovered. 

This  rule  applies  in  the  case  of  an  ordinary  commercial  message,  intelligible 
to  persons  engaged  in  the  particular  business  to  which  it  relates,  although 
not  to  the  general  public      The  measure  of  damages  in  a  given  case 

AonoN  for  damages  for  error  in  transmitting  a  mes- 
sage written  on  the  ordinary  half-rate  night  message 
blank. 

Api)eai  by  defendant  below. 

SieDenSj  Lee  &  Horton^  for  apx)ellant. 

OrcMy  Bros.^  Fuller  &  Gallup  and  Miles  A.  Fuller ^  for 
appellee. 

Baker,  J. :   In  OTyler,  JJllnian  &  Co.  v.  W.  U.  Tel.  Co.f 

60  ni.  421;  and  W.  V.  Tel.  Co.  v.  Tijhr  et  al.,  74  id.  16P. 
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it  was  held  that  regulations  exempting  telegi 
from  liability  for  errors  in  unrepeated  me 
them  only  from  errors  arising  from  canses 
own    control ;  and    that    notwithstanding 
tions  in  a  contract,  snch  companies  are  hi 
least  ordinary  care  and  diligence  in  their  br 
responsible  for  mistakes  happening  by  their  < 
as  defective  instruments,  carelessness  or  ui 
their  operators.     In  the  T^Ier  case  the  quest 
court  had  reference  to  an  unrepeated  messaj 
matter  now  under  consideration  is  in  respect 
sage  ;  but  as  a  telegraph  company  is  bound 
care  and  diligence  as  well  in  the  transmissic 
of  a  night  message  as  of  a  day  message, 
would  apply.     In  True  v.  Irit,   Tel.  Co.^  6 
dispatch  was  a  night  message,  and  was  wri 
message  blank  that  contained  a  provision 
here  involved,  and  it  was  held  that  the  term 
tioTis  were  not  reasonable  and  did  not  exoi 
pany  from  liability  for  damages  occasioned  I 
A  similar  stipulation  with  reference  to  a  nig 
ill   niMmrd  v.  W.   U.  TeJ.  To.,  33  Wis.  . 
unreasonable  and  void,  and  against  sound 
inasmuch  as  it  undertook  to  protect  the  c 
the  consequences  of  the  negligence  or  fn 
agents.     The  same  doctrine  with  reference 
gram  is  aimounced  in  Candee  v.  W.  XT.  T 
471 .     In  BarfJeft  \.  W.  V.  Tel.  Co.^  62  Mf 
was  an  action  to  ref^over  damages  for  a  mist; 
mission  of  a  night  dispatch,  it  was  decide 
tion  of  the  kind  under  considenition  was 
policy,  and,  therefore,  void  even  when   ass 
sender.     These  two  latter  cases  are   expn 
and  approved  by  our  Supreme  Court  in  II 
Tyler,  supra.     The  only  circumstance  of  di 
the  present  case  and  those  we  have  cited 
damages  are  limited  to  ten  times  the  chargf 
ing,  instead  of  the  exact  amount  so  expe 
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or  contracti  whichever  it  may  be,  claimed  to  be  now  in  qnes- 
tion,  covers  all  errors  or  delays  from  any  cause,  and  it  must 
be  regarded,  so  far  as  it  proposes  to  relieve  the  corporation 
from  responsibility  for  the  negligence  or  misconduct  of  its 
own  employees,  as  unreasonable  and  unjust,  alike  hurtful 
to  private  rights  and  against  public  policy,  and  conse- 
quently void.  The  provision  to  pny  a  sum  as  damages, 
that  shall  in  no  event  exceed  ten  times  the  trifling  amount 
received  as  compensation  for  sending,  is  a  mere  shift  or 
device  to  evade  legal  liability. 

It  is  the  established  law  in  this  State  that  a  mistake  in 
the  transmission  of  a  message  is  prima  facie  evidence  of 
negligence,  and  the  burden  of  proof  is  shifted  to  the  com- 
pany to  show  the  contrary.  There  is,  however,  in  the 
record,  affirmative  proof,  other  than  the  fact  of  error,  to 
establish  the  negligence  of  appellants.  It  appears  that 
when  the  telegram  reached  Portland  and  was  delivered,  it 
was  marked  '^12  pd.  66,''  and  this  is  shown  by  the  testi- 
mony to  mean  that  vhe  message  sent  contained  twelve  words, 
and  that  fifty-six  cents  had  been  paid  for  its  transmission. 
It  must  be  regarded  as  evidence  of  gross  negligence  to 
deliver  a  message  purporting  to  contain  twelve  words,  and 
■actually  consisting  of  but  eleven,  without  inquiry  as  to  the 
lost  word. 

It  is  urged  that  before  the  company  can  be  held  liable  for 
more  than  nominal  damages  it  must  appear  that  they  had 
knowledge  of  the  meaning  and  purport  of  the  message,  at 
least  to  the  extent  that  they  conld  judge  of  the  nature, 
character  and  amount  of  damages  that  might  be  sustained 
through  a  failure  to  correctly  transmit.  The  evidence  shows 
that  it  was  an  ordinary  commercial  dispatch,  intelligible  to 
those  engaged  in  the  grain  business,  and  no  doubt  under- 
stood by  the  operators  having  charge  of  that  character  of 
telegrams  sent  from  the  office  of  appellants  in  the  board  of 
trade  building.  It  was  at  least  evident  it  was  a  commercial 
message  of  importance  ;  and  it  disclosed  the  nature  of  the 
business  as  fully  as  the  case  demanded.  Tylers  l/Uman 
Jb  Co.  V.  W.  77.  T^.  Ck>.9  ante. 
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A  principal  point  in  this  litigation  is  wi 
the  proper  rale  for  the  assessment  of  dan 
able  to  the  facts  of  the  case.    We  have  al 
the  damages  should  not  be  restricted  to 
recovery  as  iixed  by  the  terms  of  the  snppc 
tract  printed  apon  the  blanks  used  for  writ 
sages.    It  is  claimed  by  appellees  that  th 
to  recover  $651.26,   that  being  six  cents 
9|187 1-2  bushels  of  oats  shipped,  and  beiu 
between  the  price  at  which  they  suppose 
sold  and  that  at  which  they  actually  were 
also  the  amount  they  were  obliged  to  pf 
Flouring  Company.    We  are  unable  to  ind 
the  matter ;  the  evidence  shows  that  if 
August  tenth  had  been  transmitted  and  de 
written,  the  offer  to  sell  would  have  been  < 
damage  was  allowed  upon  the  basis  sug 
would  recover  a  profit  they  would  not  and 
realized  if  there  had  been  no  default  on 
appellants.     Turner  v.  Hawkeye  Tel.  i 
cited  by  appellees,  we  do  not  consider  an  ai 
There  Turner  had  a  contract  for  the  del 
wheat  in  Chicago  at  $1.32  a  bushel,  and  od 
dispatch  in  which  the  mistake  was  made,  < 
mission  merchant  there  to  purchase  whea 
tmct,  which  was  done.   The  price  reported 
company  was  $1.21 1-2  per  bushel,  and  the 
$1.50  per  bushel,  a  difference  of  twenty-ei 
cents  per  bushel,  and  the  court  sustained  ] 
basis  of  this  difference.    But  the  evide 
showed  that  Turner  could  have  purchase 
market  at  even  $1.12  per  bushel  within  fiv( 
the  time  prescribed  by  his  contract  for  tt 
wheat  he  had  sold.    In  that  case  the  c 
recognized  as  the  basis  of  recovery  could  ] 
made,  while  here  the  contract  that  we  ar< 
as  the  basis  of  assessment  could  not  have 

Appellees,  supposing  they  had  a  contnu 
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per  bushel,  bought  on  the  market  in  Peoria  oats  to  fill  it  at 
an  average  price  of  45  ceuts  per  bnshel,  and  the  freight  was 
10  1-2  cents  a  bnshel ;  making  the  cost  of  the  oats  delivered 
in  Portland  the  sum  of  55  1-2  cents  per  bnsheL  The  party 
who  sends  a  message  by  telegraph  makes  the  telegraph 
company  his  agent  for  its  transmission  and  delivery,  and  is 
bonnd  by  the  message  as  delivered ;  and  when  the  legal 
rights  of  the  receiver,  founded  upon  such  message,  are  in 
question,  he  is  entitled  to  put  in  evidence  the  message 
actually  received,  as  the  original.  DurJcee  v.  Yt.  C  JR. 
B.  Co.,  29  Vt.  127;  Saveland  \.  Oreen,  40  Wis.  431; 
Morgan  v.  The  People,  59  111.  58.  The  telegraph  company, 
then,  was  the  agent  of  the  appellees,  and  the  real  and 
binding  contract  between  appellees  and  the  Paris  Flouring 
Company  was  at  fifty  and  one-half  cents  per  bushel,  and 
the  oats  having  cost  appellees  delivered  in  Portland  fifty- 
five  cents  per  bushel,  there  was  a  clear  loss  to  appellees  of 
five  cents  per  bushel.  The  verdict  of  the  jury  and  judgment 
of  the  court  were  upon  that  basis,  and  were  coriect. 

There  were  no  such  errors  in  the  ruling  of  the  court  in 
respect  to  admitting  or  excluding  testimony  as  should 
reverse  the  judgment.  The  instructions  were  substantially 
correct,  and  as  favorable  to  the  appellants  as  the  law  war- 
ranted. 

The  judgment  is  affirmed. 

AffirTned. 


NOTB.— See  Index,  titles  "  limiting  Liability,"  «apher  DiBpatch.'* 
See  notes  to  ManvQle  ▼.  W.  U.  Td.  Co,,  ante,  p.  92 ;  Hibbard  v.  W.  U. 
Tel,  Co,,  onto,  p.  62,  and  Bartlett  v  W,  U.  TeL  Co.,  ante,  p.  45. 
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Western  Union  Telborapu  Company  v. 

OF  Assessment. 

Supreme  Court  of  Alabama,  Deeember,  J 

(80  Ala.  278.) 
Occupation  tax. — Ck>NtiTiTunoMAL  u 

A  law  prescribing  an  "  occupation  tax  "  of  two  per  c< 
receipts  of  telegraph  companies  does  not  violate  tl 
State  Constitution  which  limits  property  taxes  to  tl 
per  cent,  of  the  valuation ;  nor  the  intentate  oomi 
the  Constitation  of  the  United  States. 

Certiorari  to  set  aside  tax.     The  opinion 
Dismissed  below. 

Oaylord  B,  Clark  and  T7tos,  G,  JoneSy  fo 

Clopton,  J. :  Subdivision  6  of  section  6 
Law  levies  a  tax  of  two  j^er  centv/m  *'  on  tl 
of  the  receipts  by  any  and  every  telegr 
electric  light  and  express  company,  derive 
done  by  it  in  this  State."     Acts  1884-85,  p. 

The  constitutionality  of  the  statute  is  th 
of  contestation,  which  question  we  shall  coe 
of  its  importance  to  both  the  State  and  th 
termitting  any  expression  of  opinion  as  to  1 
ness  or  regularity  of  the  proceedings.  Ap] 
the  statute  vijlatf»s  section  1  of  article  11 
tion,  which  requires  that  *'all  taxes  levie( 
this  State  shall  be  assessed  in  exact  proporl 
of  such  property ;  and  also  section  4  of  1 
which  provides,  *'  The  general  assembly  sh; 
power  to  levy,  in  any  one  year,  a  greater  r 
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than  three-fourths  of  one  per  centum  on  the  value  of  taxa- 
ble property  within  this  State." 

Prior  to  the  Constitution  of  1865,  the  only  limitations  on 
the  power  of  taxation  were,  that  no  one  shall  be  obliged  to 
pay  any  tithes,  taxes  or  other  rate,  for  the  building  or  repair- 
ing of  any  place  of  worship,  or  for  the  maintenance  of  any 
minister  or  ministry  ;  that  no  power  to  levy  taxes  shall  be 
delegated  to  individuals  or  private  corporations  ;  and  taxes 
shall  not  be  levied  for  their  benefit,  without  the  consent  of 
the  taxpayer.  The  ad  valorem  rule  was  first  introduced, 
and  then  only  applicable  to  real  property,  in  the  Constitu- 
tion of  1865  by  the  mandate,  '^  All  lands  liable  to  taxa- 
tion in  this  State  shall  be  taxed  in  proportion  to  their 
value." 

On  personal  property  taxes  could  be  imposed  as  the  legis- 
lature might  consider  most  expedient.  The  rule  was 
extended  and  its  aj  plication  enlarged  in  the  Constitution  of 
1868,  by  incorporating  therein  an  article  providing  *'A11 
taxes  levied  on  property  in  this  State,  shall  be  assessed  in 
the  exact  proportion  of  the  value  of  such  property."  And 
also  a  prohibition  that  the  general  assembly  shall  not  have 
power  to  authorize  any  municipal  corporation  '^to  levy 
a  tax  on  real  and  personal  property  to  a  greater  extent  than 
two  per  centum  of  the  assessed  value  of  such  property." 
The  provision  of  the  Constitution  of  1868,  first  quoted, 
entered  in  totidem  verbis  into  the  present  Constitution, 
with  the  superadded  prohibition  as  to  the  rate  of  taxation 
to  be  levied  by  the  general  assembly ;  and  the  rate  author- 
ized by  municipal  corporations  was  reduced.  There  are 
other  provisions  relating  to  taxation  in  the  two  later  Con- 
stitutions which  it  is  unnecessary  to  note,  as  they  have  no 
Qiaterial  bearing  on  the  question  under  consideration. 

Having  been  taught  by  experience  that  no  legislative 
power  is  more  liable  to  oppressive  use  than  the  taxing 
power,  and  having  suffered  evils  by  resting  it  too  broadly 
on  discretion,  the  i)eople  have  shown,  in  the  history  of  the 
successive  Constitutions,  a  progressive  policy  to  restrain 
the  power  of  the  legislative  department  in  this  respect. 
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and  to  remedy  existing,  and  guard  against  s 
evils,  by  imposing  limitations  consistent  wit 
needs  and  the  pnblic  safety.      The  just  expos 
preting  the  constitutional  mandates  and  inh 
consult  the  changes  tliat  have  been  made  i 
time,  the  causes  which  produced  them  and 
intended    to   be    remedied.     The  words  use 
allowed    such    operation    and   force    as   wil 
accomplish  the  purpose  proposed,  but  withe 
beyond  the  legitimate  meaning,  and  so  as  to 
rassing  and  disabling  proper  governmental  ac 
Thus  considered  and  interpreted,  do  the  pro^ 
Constitution  apply  to  every  subject  of  taxa* 
resort  is  usually  and  may  be  legitimately  i 
money  f  ;:r  public  purposes  and  needs,  or  c 
taxation  on  property  as  such,  by  prohibiting 
8i>ecific  standard,  and  requiring  assessment 
to  its  value?     Was  it  intended  to  limit  the  sr 
tion,  or  only  to  prescribe  the  mode  of  assese 
when  levied  on  a  particular  subject  ? 

Fortunately  we  are  not  without  aid  in  inte 
provisions.  Substantial! y  similar  provisions  ^ 
in  the  Constitutions  of  some  of  the  other  Stal 
received  judicial  construction  prior  to  their  in 
either  of  our  Constitutions.  The  Constitution 
Texas,  Virginia,  Louisiana,  Illinois,  Ohio,  an 
contain  similar  or  equivalent  provisions,  wh 
construed  not  to  prescribe  a  limit  as  to  the  si 
ation,  but  as  intended  to  prohibit  an  arbitn 
property,  as  to  kind  or  quality,  without  re| 
People  V.  Coleman,  4  Cal.  46 ;  JSyre  v.  Ji 
422  ;  Sawyers  v.  City  of  Alton,  3  Scam.  127 
Oovernor^  1  Tex.  653 ;  Baker  v.  Cincinnat 
534.  In  AvZanier  v.  Governor,  supra,  it  i 
word  property,  as  used  in  the  Constitution, 
forced  construction,  be  tortured  into  meaning 
calling  or  profession."  In  Glasgow  v.  Mou 
AVaoner,  J.,  says:   "That  taxes  should  b 
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levied  in  proportion  to  the  value  of  the  property  to  be 
taxed,  is  so  manifestly  just  that  it  commends  itself  to 
nniversal  assent.  But  notwithstanding  the  constitutional 
provisio.  ,  there  are  some  kinds  of  taxes  that  are  not  usually 
assessed  according  to  the  value  of  the  property,  and  some 
which  could  not  be  thus  assessed  ;  and  there  is,  perhaps, 
not  a  State  in  this  Union,  though  many  of  them  have  in 
substance  the  same  constitutional  provision,  which  does  not 
levy  other  taxes  than  those  imposed  on  property.  *  *  * 
*  *  It,  therefore,  seems  plain  that  the  constitutional 
requirement,  that  *  taxation  upon  property  shall  be  in  pro- 
X)Ortion  to  its  value,'  does  not  include  every  8i)ecies  of  taxa- 
tion ;  nor  indeed  would  it  be  possible  to  place  such  an 
interpretation  upon  it  without  doing  the  grossest  injustice. '' 
In  Burroughs  on  Taxation,  §  54,  referring  to  such  limita- 
tions, the  author  observes :  *' These  provisions,  as  a  geueral 
rule,  are  held  to  apply  to  property  alone,  and  not  to  include 
taxation  on  privileges  or  occupations,  or  upon  the  exercise 
of  a  civil  right,  as  taking  by  devise  or  descent."  Cooley's 
Con.  Lim.  619 ;  Western  U.  Tel.  Co.  T.  Mayer,  28  Ohio 
St.  521 ;  State  r.  Westem  U.  Tel.  Co.,  63  Me.  618. 

It  is  conceded  that  the  word  property  is  sometimes 
employed  in  the  revenue  law  in  its  comprehensive  sense, 
and  as  synonymous  with  subjects;  and  will  be  so  construed, 
when  required  by  the  context,  or  when  the  manifest  pur- 
pose of  the  law  will  be  otherwise  defeated.  Such  is  the 
case  of  Lehman^  Durr  &  Co,  v.  Robinson,  59  Ala.  319. 
Being  used  in  more  than  one  sense  the  inquiry  is,  in  what 
meaning  is  it  employed  in  respect  to  the  levying  of  taxes? 

If  there  be  nothing  showing  a  different  intention,  words 
ordinarily  are  to  be  taken  in  their  usual  and  f amilar  import ; 
and  when  general  and  continuous  usage  in  legislation 
respecting  a  particular  subject-matter  has  imparted  a  par 
ticular  meaning,  subsequent  use  of  the  same  word  in  legis- 
lation relating  to  the  same  subject  matter  creates  a  reason- 
able inference  that  it  was  intended  to  be  employed  in  the 
same  sense,  there  being  nothing  in  the  context  showing  a 
different  intention.  Taxes  are  not  levied  upon  the  rigJU  a  man 


848  AMERICAN  ELECTRICAL  CASES.        [vc 

Weetern  Union  Telegraph  Company  v.  State  Board  of  Asseasment 

may  have  to  anything  —  the  right  of  possession,  use,  en 
ment  and  disposition,  which  is  property,  taken  in  its  legal 
technical  signification,  but  apon  the  subject  of  these  rig 
Therefore,  in  specifying  the  subjects,  generally,  an  obv 
distinction  is  recognized  and  maintained  between  prop 
taxed  as  such  and  other  subjects  of  taxation.  In  Lou 
RoBty  38  Ala.  156,  the  question  was  whether  the  authc 
conferred  on  the  county  of  Mobile  to  assess  and  colic 
tax  not  exceeding  twenty  cents  on  each  $100.  of  tax 
property  within  the  county,  conferred  a  power  to  levy  a 
of  twenty  cents  upon  each  $100  of  the  gross  amount  oi 
sales  of  merchandise.  The  authority  was  claimed  on 
ground  that  the  State  revenue  law  assessed  a  tax  on 
gross  amount  of  sales  of  merchandise,  thereby  constiti] 
such  sales  taxable  property.  It  was  held  that  every 
ject  of  taxation  under  the  State  laws  cannot  be  consid 
as  embraced  by  the  terms  ''taxable  property"  emph 
in  the  special  act ;  and  that  in  various  sections  of  the 
eral  revenue  law  the  distinction  between  property  n 
liable  to  taxes  and  other  subjects  of  taxation  is  cle 
drawn.  It  is  said  \  "A  tax  upon  the  gross  amount  of  fi 
of  merchandise,  under  section  391  of  the  Code,  is  not  a 
upon  the  goods  themselves,  or  the  fruits  of  the  sale, 
upon  the  business  of  the  act  of  selling.  This  is  not  th 
property  or  income  tax,  but  an  occupation  or  privilege 
the  amount  being  regulated  by  the  extent  to  which 
privilege  has  been  enjoyed." 

Properiu^  when  employed  in  connection  with  the  a« 
ment  and  levy  of  taxes,  had  thus  received  a  judicial  inter 
tation,  which  we  must  presume  was  in  the  contemplatic 
the  framers  of  the  organic  law. 

Not  only  wore  the  provisions  of  the  Constitution  ado] 
in  view  of  the  jadicial  construction  placed  upon  the  m< 
ing  of  '*  property,''  as  used  in  the  revenue  laws  seT' 
years  previously,  but  the  special  matter  of  considera 
was  the  necessity  and  expediency  of  restraining 
power  to  tax,  as  conferred  by  the  general  grant  of  h 
lative  power. 
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The  convention  was  advised  that,  independent  of  si)ecial 
restrictions,  the  taxing  power  extends  to  ^^  persons,  or 
property,  or  possession,  franchise  or  privilege  or  occupation 
or  right ;"  and  reaches  every  source  of  revenue  and  subject 
of  taxation  within  the  jurisdiction  of  the  State,  only  limited 
by  public  purposes,  and  only  restrained  by  the  protection 
guaranteed  to  private  rights  against  oppression ;  and  that 
all  the  sources  and  subjects  of  taxation  had  been  and  were 
resorted  to.  Property  always  had  been  and  was  the  main 
reliance  for  raising  revenue.  The  apprehended  evils  and 
dangers  of  oppressive  and  arbitrary  taxation  were  especi- 
ally directed  to  this  subject  —  property,  tangible  and 
visible,  capable  of  being  reached  and  easily  confiscated. 
The  desideratum  was  the  protection  of  the  proi)erty  of  the 
citizen  against  forced  contributions  of  legislative  plunder. 
Assessment  in  exact  proportion  to  value  is  the  mode  and 
means  of  protection,  with  an  added  limitation  on  the  rate  of 
taxation.  Hence  the  limitation  in  the  Constitution  of  1868, 
from  lands  to  property  as  embracing  the  subjects  of  owner- 
ship, whether  real  or  personal;  and  the  same  clause  is 
brought  into  the  present  Constitution  without  any  modifi- 
cation or  change.  With  a  knowledge  of  the  various  sub- 
jects of  taxation;  of  the  well-defined  distinction  between 
property  when  made  liable  to  taxes,  and  subjects  of  taxa- 
tion ;  and  that  among  such  other  subjects  were  occupations, 
privileges,  business  and  licenses,  which  in  the  nature  of 
things  are  incapable  of  determinate  value,  valuation  was 
adopted  as  the  basis  and  measure  of  assessment. 

The  limitations  by  their  terms  signify  an  intention  that 
the  provisions  shall  be  only  applicable  to  property  the  value 
of  which  is  capable  of  definite  ascertainment  by  the  ofiicer 
whose  duty  it  is  to  make  the  assessment ;  and  that  all  other 
subjects  of  taxation  should  be  excluded  from  their  opera- 
tion. The  language  is:  '*A11  taxes  levied  on  property 
in  this  State  shall  be  assessed  in  exact  proportion  to  the 
value  of  such  property. ^^  The  terms  are  restricted  to 
property,  as  a  species  of  the  genus ^  **  subjects  of  taxation.'  ' 

The  context  shows  that  the  word  is  employed  in  its  usual 
Vol.  1—53. 
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and  ordinary  meaning,  designating  the  thing  < 
same  sense  in  which  it  was  generally  used  in  1 
the  revenue  laws,  relating  to  the  assessment 
taxes.  The  legal  and  logical  sequence  of  tl 
appellant  would  be,  that  the  limitations  open 
the  levy  of  taxes  on  any  subject  not  suscept 
minate  value. 

It  is  contended  that  if  the  word  "property 
section  one  of  article  eleven,  be  construed  a 
mous  with  '*  subjects  of  taxation,"  the  te: 
property,"  as  used  in  section  four  of  the 
include  any  subject  which  can  be  taxed  ;  and 
tion  forbids  a  greater  rate  of  taxation  on  an 
three-fourths  of  one  per  cent.  If  the  terms 
had  been  general — prohibiting  a  greater  rate  < 
2?raperty  —  without  qualifying  words,  ther 
been  much  force  in  the  argument  of  count 
also  we  find  valuation  constituting  the  basi; 
prohibition  as  to  the  rate  rests,  and  bj 
determined. 

In  Lott  V.  Hose^  supra,  these  words  were  i 
is  said  :  '*  Where  the  words  '  taxable  proper  I 
independent  act,  it  would  seem  that  they  sh( 
stood  in  the  sense  of  things  taxed  which  are 
ownership  or  possession,  unless  there  is  son 
context  which  aflSxes  to  them  a  diflferent  mea 
the  plain  object  of  the  law  will  be  defeated,  i 
held  to  cover  subjects  of  taxation  which  are  i 
the  ordinary  sense."  If  so  construed  when  ( 
independent  act,  a  fortiori  such  should  be  tl 
when  used  in  a  section,  composing  with  oth 
of  the  Constitution  relating  to  the  subject  c 
the  sections  of  which  being  in  pari  materia 
Ktrued  together.  The  framers  of  the  presem 
experieucinr;  that  the  limitation  in  the  c 
requiring  taxes  levied  on  property  to  be  asse 
tion  to  value,  was  ineffectual  to  prevent  oppn 
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connected  therewith  a  prohibition  as  to  the  rate  of  taxation 
on  such  valuation. 

It  may  be  considered  that  the  gross  receipts  from  business 
are  property,  in  its  strict  meaning  In  such  sense  it  was 
undoubtedly  employed  in  the  majority  opinion  in  J^cUe 
FreigM  Tax^  15  Wall.  284  ;  the  authority  of  which  is  weak- 
ened by  the  dissenting  opinion,  in  which  it  was  said  that 
the  tax  on  gross  receipts  of  railroad  companies  is  a  tax  for 
the  privilege  of  transportation.  In  Lott  v.  Rose^  supra^ 
it  was  held  that  a  tax  on  the  gross  amount  of  sales  of  mer- 
chandise, which  are  gross  receipts,  is  not  a  proi)erty  or 
income  tax,  but  an  occupation  or  privilege  tax,  the  amount 
regulated  by  the  extent  of  the  business  done.  In  Board  of 
Hevenue  v.  Oas  Light  Co.,  64  Ala.  269,  and  in  State  v. 
Board  of  Bevenuej  73  Ala.  65,  the  tax  was  imposed  on  the 
net  income,  and  not  on  the  business.  The  money,  held  and 
owned  by  the  company,  as  the  net  result  of  the  business, 
was  the  subject  of  taxation.  An  income  tax  stands  on  dif- 
ferent principles ;  its  value  is  determinable  ;  and  the  rules 
governing  such  tax  are  inapplicable  to  a  tax  on  gross 
receipts.  One  of  the  recognized  modes  of  taxing  business 
is  a  tax  on  gross  receipts,  which  generally  are  not  regarded 
as  property  for  taxing  purposes.  State  v.  P.  W.  &  B,  H.  H, 
Co.y  45  Md.  361 ;  Phil.  Con.  Ins.  v.  Commonwealth,  98  Penn 
St.  48;  Sa/yramento  v.  Crocker,  16  Cal.  120;  Warring  v 
Savannah,  60  Ga.  99  ;  Winby  v.  Girardy,  31  La.  Ann.  382 
Taxable,  as  used  in  the  fourth  section,  qualifies  and  desig 
nates  property  not  which  it  may  be  in  the  power  of  the  leg 
islature  to  make  liable,  but  which  is  made  liable  to  taxation 
The  value  of  such  property  must  be  determined  before  it 
can  be  ascertained  that  the  rate  of  taxation  imposed  exceeds 
the  rate  limited  by  the  Constitution.  By  what  measure  or 
criteria  can  the  business  be  ascertained,  which  so  largely 
depends  upon  the  vigilance,  energy  and  skill  exercised  in  its 
prosecution  ?  The  gross  receipts  constitute  no  measure  of 
value,  for  they  may  be  large,  and  yet  the  business  be  value- 
less, by  reason  of  losses,  misfortune  or  mismanagement. 
Business,  though  made  a  subject  of  taxation,  not  being  cap- 
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able  of  determinate  value,  is  not  taxable  proi)erf y,  in  tb 
meaning  of  the  terms  employed  in  the  constitutional  limits 
tion  of  the  rate  of  taxation. 

It  is  further  insisted  that  the  section  of  the  revenue  la 
under  consideration  is  violative  of  the  Constitution,  in  th^ 
the  rule  of  equality  and  uniformity  is  disregarded  by  pa 
ting  an  arbitrary  value  on  the  gross  receipts  of  telegraf! 
companies,  and  a  different  value  on  the  gross  receipts  < 
other  kinds  of  companies.  The  proposition,  as  stated  i 
the  argument  of  counsel,  is,  ''when  income  or  gross  receip 
are  taxed,  every  body  that  is  taxed  in  this  State  must  I 
taxed  alike."  The  fallacy  of  the  proposition  consists  in  tl 
assumption  that  the  tax  on  gross  receipts  is  levied  by 
standard  of  valuation,  instead  of  by  the  character  and  extei 
of  the  business.  Whilst  there  is  no  provision  of  the  Coi 
stitution  commanding  in  terms  equality  and  uniformity 
the  principle  should  underlie  and  regalate  the  provisions  < 
every  law  imposing  public  burdens  and  charges.  It  is  n< 
controverted  that  the  taxing  power  may  select  the  subjeci 
of  taxation  and  constitutionally  classify  them.  Taxe 
should  be  imposed  on  any  subject  in  just  proportion  to  tl 
benefits  and  protection  which  such  subject  receives  moi 
than  other  subjects  of  taxation.  The  rule  of  uniformit 
does  not  require  that  all  subjects  be  taxed,  nor  taxed  alik< 
The  requirement  is  complied  with  when  the  tax  is  levie 
equally  and  uniformly  on  all  subjects  of  the  same  class  an 
kind.  It  extends  to  the  class  upon  which  the  tax  sha 
operate. 

Different  occupations  maybe  taxed  at  different  rates,  an 
some  may  be  altogether  exempted  ;  and  the  requirement  c 
uniformity  is  not  infringed  if  the  various  classification 
include  all  occupations  similarly  circumstanced  and  of  th 
same  kind.  Moog  v.  Randolph^  Tl  Ala.  597 ;  State  Hal 
road  Tax  Cases,  92  U.  S.  675 ;  Worth  v.  WiL  &  Wei.  I 
H.  Co.  J  16  Am.  &  Eng.  R.  R.  Cas.  286;  County  of  Sa 
Mateo  y.  So.  Pac,  R.  R.  Co.,  8  Am.  &  Eng.  R.  R.  Cas.  1 
Cooley  on  Taxation,  170.  The  tax  complained  of  may  b 
onerous  and  apparently  unequal  with  the  tax  levied  on  th 
business  of  other  corporations  or  companies.    This  is 
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matter  submitted  to  the  discretion  and  judgment  of  the 
legislature,  and  their  action  must  be  regarded  as  conclusive. 
The  courts  cannot  interfere,  unless  an  illegal  or  unauthor- 
lased  exaction  is  attempted. 

A  construction  which  limits  the  tax  to  gross  receipts 
derived  from  business  done  between  points  both  of  which 
are  within  the  territorial  limits  of  the  Stare  is  more  restric- 
tive than  the  words  and  purposes  of  the  statute  import. 
The  legislature  knew  that  the  appellant  company  operated 
extensive  telegraph  lines  from  places  beyond,  into  and 
through  the  State,  and  intended  to  make  the  tax  com- 
mensurate with  the  benefits  and  protection  received  from 
the  government.  Receiving  messages  at  oflSces  located  in 
the  State,  for  transmission,  and  transmitting  them  without, 
is  business  done  in  this  State,  though  the  service  may  not 
be  complete  until  the  delivery  to  the  sendee  at  some  place 
beyond  its  boundaries.  The  statute  does  not  purport  to 
tax  gross  receipts  not  collected  in  Alabama,  but,  by  fair 
interpretation,  includes  all  receipts  derived  from  business 
done  in  this  State,  and  actually  received  here,  though  the 
message  may  have  to  be  delivered  at,  or  may  be  sent  for 
delivery  from  some  oflBce  without  the  jurisdiction  of  the 
State.  Though  thus  construed,  the  statute  is  not  an 
unauthorized  interference  with  interstate  commerce.  The 
question  is  fully  and  ably  considered  and  discussed  in  the 
following  cases :  Western  V.  Tel.  Co.  v.  Richnwnd,  26 
Gratt.  1 ;  Western  U.  Tel.  Co.  v.  Stcae,  56  Texas,  314 ; 
Western  U.  Tel.  Co.  w.  Mayer,  28  Ohio  St.  supra  ;  Part 
of  Mobile  v.  Leloup^  76  Ala.  401,  and  is  expressly  decided 
in  respect  to  a  tax  on  the  gross  receipts  of  railroad  com- 
panies, though  consisting  in  part  of  freights  received  for 
transportation  of  merchandise  from  the  State  to  another 
State,  or  into  the  State  from  another,  in  State  BVeight  Tax 
Cases,  16  Wall.  284 ;    Osborne    v.   Mobile,  16  Wall.  479. 

Further  discussion  would  be  superfluous. 

Affirmed. 


NoTS.— See  Index,  titles  **  Taxation,"  **  Interstate  Ck>mmerce/'  *'Gon- 
stitational  Law.** 
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Charles    D.    Shepard,    Appellant,   v.  Thi 
Stock  Telegraph  Company,  Respoi 

N,  Y.  Supreme  Court,  Oen,  Term,  Second  Department, 

(38  Hun,  838.) 
BRBAOH  of  bulbs  AlVD  8TIFULA1I01I8. 

While  a  telegraph  companj  is  a  public  corporation,  and 
diaoriminate  against  patrons,  yet  the  latter  are  boai 
reasonable  rules  and  stipulations. 

A  stipulation  in  a  contract  for  placing  a  telegraph  insi 
tomer's  office,  that  the  customer  should  use  the  repo 

.  only  in  his  own  business,  held  reasonable. 

A  customer  who,  in  breach  of  such  stipulation,  habitual 
information  received  by  private  wire  to  other  offices,  I 
an  injunction  restraining  the  removal  of  the  instrume: 
ance  of  reports. 

Appkal  from  order  vacating  injunction. 
Oeorge  F,  Oardlner^  for  the  appellant. 
C.   W.   West^  for  the  respondent. 

Dykman,  J. :  The  object  of  this  action  is 
defendant  from  removing  the  gold  and  $ 
instraments from  the  plaintiffs  placeof  busi 
liminary  injunction  was  obtained  which  d 
removal.  That  order  was  vacated  at  Specia 
have  an  appeal  from  that  order.  The  apj 
merit.  In  the  contract  by  which  the  plaint 
possession  of  the  instruments,  the  compai 
unqualified  right  to  discontinue  the  reports 
instruments  without  notice  when  they  were 
which  it  considered  detrimental  to  itsintere 
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tion  prohibited  the  exercise  of  the  right  thus  reserved,  and 
was  for  that  reason  properly  vacated. 

The  order  should  be  affirmed,  with  costs  and  disburse- 
ments. 

Pratt,  J.:  Defendants  are  a  public  corporation  under 
obligation  to  render  their  services  impartially  and  without 
discrimination  to  all  persons  who  comply  with  their  reason- 
able rules.  Yet  the  contract  entered  into  by  the  parties  is 
not  to  be  disregarded,  and  such  reasonable  stipulations  as 
it  contains  will  be  respected  and  enforced  by  the  court.  The 
contract  provides  as  follows :  ^'  These  reports  are  furnished 
to  subscribers  for  their  private  use  in  their  own  business, 
exclusively.  It  is  stipulated  that  such  will  not  sell  or  give 
up  the  copies  of  the  reports,  in  whole  or  in  part,  nor  permit 
any  outside  party  to  copy  them  for  use  or  publication. 
Under  this  rule  subscription  by  one  party  for  the  benefit  of 
himself  and  others  at  their  joint  expense  will  not  be 
received."  The  stipulation  is  reasonable  and  not  in  conflict 
with  the  duty  owed  by  defendants  to  the  public.  The  proof 
shows  that  plaintiff  habitually  caused  the  quotations,  when 
received  upon  defendant's  instruments,  to  be  transmitted 
by  private  wire  to  Lawrence  Gross  &  Co.,  at  574  Fifth 
avenue. 

Plaintiff  seeks  to  justify  this  breach  of  the  conditions 
upon  which  he  received  the  instrument  by  alleging  that  he 
is  interested  in  business  with  that  firm.  We  think  this 
affords  no  justification.  If  plaintiff,  by  entering  into  busi- 
ness relations  with  another  firm,  could  gain  a  right  to  repeat 
the  quotations,  he  might,  if  diligent,  absorb  a  great  share  of 
defendant's  business.  Plaintiff's  attempted  justification 
brings  out  clearly  the  reasonableness  of  the  clause  in  the 
contract  to  which  we  have  referred.  The  violation  by 
plaintiff  of  the  stipulation  upon  which  he  received  the 
instrument  amply  sustains  the  order  vacating  the  injunc- 
tion. 

Present:  Pratt  and  Dykhan,  JJ.;  15abnabd,  P  J.,  not 
sitting. 

Order  vacdting  injunction  affirmed^  tjoith  costs. 
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Thx  following  are  memoranda  of  cases  deck 
period  covered  by  this  volame,  which,  while 
important  and  appropriate  to  this  series,  ha 
reasons  not  been  selected  for  reprinting  in  fa! 

Damages. 

William  Elden  v.  Western  Union  Tel.  • 
Court  of  Cincinnati,  1888.  10  Weekly  Cinciii 
letin,  38. 

Under  the  rule  that  the  damages  in  an  a 
error,  delay,  &c.,  in  the  transmission  of  teh 
only  such  as  may  be  supposed  to  have  been  i 
templation  of  the  parties  as  the  probable  resi 
held,  that  a  broker  cannot  recover  his  cont 
missions  on  a  sale ;  that  only  the  direct  da 
buyer  and  seller  can  be  presumed  to  have  beer 

Damages. — Duty  to  customers  and  ti 

Behm  v.  Western  Union  Tel.  Co.  United 
Court,  1878.     8  Biss.  131. 

In  case  a  dispatch  is  unintelligible  and  t 
the  oi)erator,  only  nominal  damai^es  can  b 
case  of  error,  etc. 

At  a  small  station,  a  telegraph  company  ii 
employ  suflScient  operators  so  that  messages 
any  moment. 

Damages. — Prepayment. 

Western  Union  Tel.  Co.  v.  Pells  and  Ray 

of  Appeals.     Nov.  1,  1883.     2  Texas  Law  R 

(roods  ordered  by  telegraph  not  being  shi 
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failure  to  transmit  the  message,  and  the  sender  thus  having 
to  purchase  other  goods  at  a  higher  price,  held  that  his 
measure  of  damages  against  the  telegraph  company  was  the 
•difference  between  the  cost  of  the  goods  ordered,  at  the 
place  of  delivery,  and  the  cost  of  those  purchased  by  reason 
of  the  non-transmission. 

Prex>ayment  is  not  essential  to  recovery  against  a  tele- 
graph company  for  negligence  in  the  transmission  of  a  mes- 
sage, when  there  was  an  agreement  between  the  parties  that 
the  toll  for  plaintiflTs  message  should  be  paid  monthly,  and 
this  was  acted  on. 

DisoRiMnrATioif. 

Slate  of  Missouri  ex  rel.  The  Baltimore  A  Ohio  Tel. 
<Jo.  V.  The  Bell  Telephone  Co.  of  Missouri.  U.  S.  Cir- 
cuit Court,  Eastern  District  of  Missouri.  March  81,  1886. 
23  Fed.  B.  639. 

Application  for  mandamus  to  compel  a  local  telephone 
company  to  furnish  instruments  to  the  relator,  although  by 
the  terms  of  its  license  it  was  forbidden  to  afford  facilities 
to  telegraph  companies,  except  such  as  should  be  designated 
by  its  licensor,  the  American  Bell  Telephone  Co.,  a  foreign 
corporation.     Court  equally  divided. 

Duty  to  customeks  and  the  public. 

F.  Oriffin  &  Co.  v.  Western  Union  Tel.  Co.  Cuyahoga 
Co.,  Ohio,  Common  Pleas.  9  Weekly  Cin.  Law  Bui.  22 
(Jan,  16,  1883).  F.  A.  Bradley  v.  Western  Union  Tel. 
Go.  Hamilton  Co.,  Ohio,  Com.  PI.  1883.  9  Weekly  Cin. 
Law  Bui.  223. 

The  proprietor  of  a  '*  bucket  shop"  has  no  standing  to 
prevent  a  telegraph  company  from  removing  its  ** ticker," 
in  pursuance  of  an  order  of  the  Chicago  board  of  trade 
forbidding  the  telegraph  company  from  giving  information 
to  bucket  shops,  on  penalty  of  the  exclusion  of  its  reporters 
from  the  board  rooms  in  case  of  failure  to  comply  with  the 
order. 

Metropolitan  Orain  A  Stock  Exchange  v.  Mvinat  Union 
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Tel.  Co.  et  al.    U.  S.  Circuit  Court,  Northi 
lUinois.    March,  1883.    11  Biss.  631. 

''  It  is  no  part  of  the  corporate  duty  of  a  1 
pany  to  collect  and  transmit  information.  If 
to  follow  that  class  of  employment,  they  a 
haps,  to  do  it  with  fidelity  while  tlieir  contr 
but  whenever  they  terminate  their  contract, 
compel  them  to  enter  into  another,  or  to  co 
they  wish  it  terminated." 

WhitCj   Wether  &  King  v.  Tlit  Western 
U.  S.  Circuit  Court,  District  of    Kansas.     J 
Fed.  ».  710. 

A  telegraph  company  is  not  an  insurer,  bi 
gross  negligence,  its  liability  for  which  it  c 
stipulation.  It  is  not  liable  for  damages  ca 
pheric  disturbances.  The  burden  of  provii 
gence  is  upon  the  party  alleging  it. 

Evidence,  use  of  telegrams 

Smith  V.  Boston.  Maryland  Court  of  A 
1880.     64  Md.  138. 

The  message  delivered  by  the  sender  for 
the  original,  and  the  copy  made  at  the  re< 
admissible  only  as  secondary  evidence,  af 
usual  proof  of  its  correctness  and  of  the  lose 

Whilden  v.   Merchants^  &  Planters*   1 
Supreme  Court  of  Alabama.      December,  1 

Whether  the  message  as  delivered  for 
that  delivered  to  the  addressee,  is  the  oi 
query. 

If  the  original  message  be  without  the  ja 
court,  secondary  evidence  of  its  contents  n 

8,  H.  Barons  et  al.  v.  N,  B.  Brown  et 
Court  of  Kansas.    January,  1881.     25  Kan 

In  an  action  between  the  sender  and  rec 
contents  of  a  message  becomes  material,  tl 
of  it  is  the  original  message  as  written  for 
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To  establish  the  loss  of  a  message,  in  order  to  lay  the  foun- 
dation for  parol  evidence  of  its  contents,  the  supposition  of 
the  agent  in  charge  of  the  telegraph  office  who  succeeded 
the  one  in  charge  at  the  date  of  the  message,  that  the  origi- 
nal message  was  destroyed,  based  solely  on  the  custom  of 
the  office  to  destroy  them  after  six  months,  is  insufficient. 

Samuel  8.  Chisholm  et  oZ.  v.  Beaver  Lake  I/umber  Co. 
Appellate  Courts  of  Illinois,  First  District,  October,  1886. 
18  HI.  App.  131. 

Before  a  telegram  can  be  received  in  evidence  against  a 
party,  it  must  clearly  appear  that  he  authorized  its  trans- 
mission. 

United  States  v.  Badcock.  U.  S.  Circuit  Court,  1876. 
3  Dillon,  666. 

The  fact  that  a  telegram  was  dispatched  is  prima  facie 
evidence  that  it  was  received  by  the  addressee. 

In  a  subpoena  directed  to  an  officer  of  a  telegraph  com- 
pany, to  produce  telegrams,  they  need  only  be  described 
with  such  certainty  as  to  inform  him  what  is  required.  It 
is  his  duty  to  use  reasonable  diligence  to  obey  it. 

The  Oregon  Steamship  Company  v.  Oeorge  K.  Otis. 
N.  Y.  Court  of  Appeals.    November,  1886.     100  N.  Y.  446. 

A  similar  presumption  of  fact  follows  the  delivery  of  a 
message,  properly  addressed,  to  a  telegraph  company  for 
transmission,  to  that  which  follows  the  delivery  of  a  letter 
to  the  post-office,  to  wit,  that  it  was  transmitted  and 
delivered.  And  in  the  absence  of  proof  to  the  contrary,  the 
presumption  becomes  strong  and  convincing. 

While  the  telegram  delivered  to  the  company  for  trann- 
mission  is  the  primary  evidence  that  it  was  so  delivered, 
still  if  the  original  has  been  destroyed  by  the  company, 
secondary  proof  of  its  contents  may  be  given. 

Cairo  &  St.  Louis  Railroad  Co.  v.  0.  L.  Mahony.  Illi- 
nois Supreme  Court.    June,  1876.    82  HI.  73. 

In  the  absence  of  notice  to  produce  a  dispatch,  or  proof 
of  its  loss  or  destruction,  parol  evidence  of  its  contents  is 
improper. 
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Lewis  V.  Hwoens.  Connecticut  Sapreme  C 
1873.    40  Conn.  863. 

A  paper,  taken  from  the  files  of  a  telegrs 
offered  in  evidence  by  plaintiff  as  an  original 
appeared  that  the  original  was  written  by  t 
while  the  one  offered  was  not  in  her  handw 
properly  rejected. 

Saveland  v.  Oreen.  Sapreme  Coart  < 
Angast,  1876.    40  Wis.  481. 

One  who  sends  an  order  by  tel^^ph  make 
company  his  agent  and  is  bonnd  by  the  mef 
ered  by  the  company ;  and  the  message  as 
competent  in  behalf  of  the  receiver  of  the 
action  involving  his  rights  based  on  the  ord< 
nal  message. 

Evidence. —  Conversation  over  tei 

People  V.  Ward.  Court  of  Oyer  and  T 
York  City.     October,  1885.     3  N.  Y.  Crim. 

Charge  to  a  jury.  The  head  note  is  as  f< 
competent  for  a  witness  to  testify  to  a  con^ 
telephone,  and  to  statrements  made  by  tl 
thereto,  where  the  witness  called  said  partj 
ment  and  recognized  his  voice  in  response." 

Orozer  v.  Byre.  Common  Pleas  of  Del 
March,  1884.     1  Lancaster  Law  Review,  102 

^'  A  valid  agreement  cannot  be  made  thron 
because  of  the  uncertainty  of  the  means  of 
Unless  there  is  some  way  of  recognizing  t 
whom  the  conversation  is  alleged  to  be  had 
that  he  was  at  the  other  end  of  the  telephoi 
the  objection  would  seem  to  be  well  taken.' 

Sullivan  v.  Kuykendall,  Supreme  Cou: 
1886.     82  Ky.  483. 

Kuykendall  went  to  a  telephone  office  i 
and  requested  the  operator  there  to  call 
Bowling  Green. 
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Snllivan  testified  that  he  had  a  conversation  by  telephone 
with  some  one  at  Morgantown,  at  the  time  and  upon  the 
subject  in  point,  and  gave  his  version  of  the  conversation. 

The  oi)erator  at  Morgantown  testified  to  the  fact  of  the 
conversation,  but  did  not  remember  what  it  was. 

The  latter  being  in  dispute,  it  v^as  held  competent  to 
prove  what  the  Morgantown  operator  said  to  Kuykendall 
at  the  time  of  the  occurrence. 

This  upon  the  ground  that  the  operator  was,  like  an 
Interpreter,  the  agent  of  both  parties ;  it  seems ^  also,  a» 
being  res  gestcB. 

Indiana  statute. 

Western  Union  Tel.  Co.  v.  Hvff  et  aZ.  Supreme  Court 
of  Indiana.     April  24,  1884.  ^  102  Ind.  636. 

Form  of  complaint  held  sufficient  to  meet  the  require- 
ments of  the  statute  infiicting  a  penalty  of  $100  for  error, 
delay,  etc.,  in  the  transmission  of  telegrams. 

Injunction. 

Western  Union  Tel.  Co.  v.  Kansas  Pacific  R.  R.  Co. 
tJ.  S.  District  Court,  Colorado.  April,  1880.  1  Colorado 
Law  Reporter,  77. 

Injunction  held  proper  restraining  a  railroad  company 
from  interfering  with  the  possession  of  a  telegraph  line  by 
a  telegraph  company,  joint  owner  thereof. 

Limiting  liability. —  Damages. 

Qeorge  M.  Hord  v.  Western  Union  Tel.  Co.  Superior 
Court  of  Cincinnati,  Gen.  T.  1878.  3  Week.  Cin.  Law. 
Bui.  147. 

In  an  action  for  damages  caused  by  delay  in  transmitting 
a  telegram,  held,  that  the  trial  judge  properly  charged  the 
jury  that  the  defendant  could  not,  by  a  repetition  clause  in 
its  blank,  make  a  binding  stipulation  exempting  itself 
from  the  fraud  or  culpable  negligence  of  itself,  its  agents 
or  servants.  Also,  that  as  there  was  no  evidence  tending 
to  prove  that  the  sender  informed  the  operator  of  the  cir- 
cumstances under  or  purpose  for  which  he  sent  the  dis- 
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patch,  only  the  price  paid  for  transmission, 
oonld  be  recoTered.     The  message  was:    ^ 
dear  rib,  buyer  March  seven,  can  sell  more." 

LlMITIKG   LIABILITY. —  UnREPEATKD  M 

Western  Union  Tel.  Co.  v.  Caiclvpole.  T 
Appeals,  1883.    1  Texas  Law  Review,  6. 

A  telegraph  company  may  limit  its  liabi 
against  the  misconduct,  fraud,  or  want  of  d 
company,  its  servants  and  agents.  Applied 
rei)etition  of  messages. 

In  such  case  the  mere  fact  of  error  is  nc 
warrant  recovery. 

RSOSIVEB    OR  ADDRESSEE. 

Samuel  M.  Marktl  v.  Western  Union  2 
City  Court  of  Appeals.     Oct.  26,  1885.     19  I 

Under  statute  887  R.  S.,  ''  Every  telephoi 
company  now  organized,  or  which  may  be  o 
the  laws  of  this  State,  shall  be  liable  for  8 
occasioned  by  failure  or  negligence  of  their  c 
vants  in  receiving,  cop3ring,  transmitting  or 
patches,"  etc.,  held,  that  the  addressee  may 
action  though  no  contract  relation  existed  b 
the  company. 

Rules  and  regulations. 

ComvumweaUJi  ex  rel.  Tidier  v.  Weste 
Co.  Court  of  Common  Pleas  of  Philadelph 
12,  1884.     14  Weekly  Notes  of  Cases,  635. 

Action  for  penalties  under  act  of  Marc 
Purdon,  1394,  pi.  1. 

*' The  various  telegraph  companies  withi 
this  State  shall  be  required  to  forward  and  i 
lines  all  messages  that  may  be  offered  for 
individuals  or  incorporated    companies  : 
parties  offering  such  messages  or  dispat 
the  transmission  thereof  the  amount  of  ther 
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transmission.    And  in  case  of  a  refusal,  etc.,  the  company 
shall  be  liable  for  a  penalty  of  $100." 

Because  of  a  general  strike  among  it8  operators,  the 
defendant  refused  to  accept  telegrams  unless  marked, 
'  ^  Accepted  subject  to  mailing  or  other  delay. ' '  Held,  under 
the  circumstances  a  reasonable  condition. 

Taxation. 

The  ComfJumweaUh  v.  The  Pennsylvania  Tdq>hane 
Ccmpcmy.  Common  Pleas  of  Dauphin  Co.,  Pa.,  1886.  42 
Legal  Intelligencer,  180. 

A  telephone  company  is  a  telegraph  company  for  purposes 
of  taxation. 

Telegraph  line  upon  b.  b.  bight  of  way. 

Prather  et  al.  v.  Western  Union  Tel.  Co.  et  aL  Indiana 
Supreme  Court.     May,  1883.    89  Ind.  601. 

A  railroad  company  has  the  right  to  erect  or  contract  for 
the  erection  by  another  of  a  line  of  telegraph  poles  along 
its  right  of  way. 
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INDEX. 


Statutory  aetion  for  penalty  for  error,  fto.,  ii 
mission  of  tele^am  surrives  the  death  of  the 
Western  Union  Tel.  Co.  ▼.  Soirole  (End.) 


AbnttlBif  owner.     (See  *'  Poles  and  icnret  in  strteta :  i 
abutting  aumers,^) 

AdmUsioiiSt  declarations  and  acts  of  achats  or  ■ 
otteimgirmph  eompaniee. 

Admissions  of  operator  will  not  bind  the  c* 
unless  part  of  res  gesUB. 

Aikin  ▼.  W.  U.  Tel.  Co.  (8.  C.)     .     .      . 

Same  of  acts. 

Grinnell  ▼.  W.  U.  Tel.  Co.  (Mass.)     .     . 

Operator  cannot  waive  stipulation  in  contract 
time  to  present  claim  for  damages  caused 
gence  in  transmission  of  telegram. 

Rains  v.  W.  U.  Tel.  Co.  (lU.)     .     ,     .     . 

Nor  does  officer,  by  mere  parol  promise  to  *' 
the  matter." 

Massengale  v.  W.  U.  TeL  Co.  (Mo.)    ,    . 

Telegraph  company  not  bound  by  act  of  o] 
attempting  to  change  message  at  request  < 
Western  Union  Tel.  Co.  v.  Foster  (Tex.), 

Verbal  instructions  to  messenger  as  to  place 
telegrams  not  binding  on  company. 

Given  v.  W.  U.  Tel.  Co,  (U.  S.)     .     .     . 

Atmospheric  cause. 

As  an  excuse  for  failure  to  transmit  or  erro 
mission  of  telegram. 

Western  Union  Tel.  Co.  v.  Cohen  ((Hl) 
White  V.  W.  U.  Tel.  Co.  (U.  8.)        ,    . 

Question  for  the  jury. 

Western  Union  Tel.  Co.  v.  Hope  (111.), 


INDEX. 


806 


Borden  of  proof  in  aeiions  brouffbt  to  eharg^e  telegnkph 
eompanies  for  error*  delay?  ftct  in  transmission*  (See 
Note,  page  32.) 

Faot  of  error,  delay,  &c.,  in  tranamission  prima  facie 
sufficient  proof  of  negHgenoe. 

Bartlett  v.  W.  U.  Tel.  Co.  (Me.)    .... 
Little  Bock,  &c.,  TeL  Co.  v.  Davis  (Ark.) 
Telegri^h  Co.  v.  Griswold  (Ohio)     .     •    . 
Turner  v.  Hawkeye  TeL  Co,  (Iowa)     .     . 

Tyler  v.  W.  U.  Tel.  Co.  (111.) 

Western  Union  Tel.  Co.  v.  EdsaU  (Tex.) 
"       "      "   ▼.  Scircle  (Ind.) 

Contra^  in  a  particular  case. 

Womack  v.  W.  U.  Tel.  Co.  (Tsx.) 

Burden  on  telegraph  company  to  show  that  dslaj  of 
unrepeated  message  was  due  to  cause  beyond  its 
control. 

Western  Union  Tel.  Co.  ▼.  Tyler  (111.)    .    i    •    •    • 

Bo  of  half -rate  message. 

Bartlett  v.  W.  U.  Tel.  Co.  (Me.) 

Burden  on  person  injured  to  show  that  error,  Ac,  in 
half-rate  message  was  due  to  gross  negligence  or 
fraud. 

Becker  v.  W.  U.  Tel.  O).  (Neb.) 

Hart  V.  W.  U.  TeL  Co.  (Cal.) 

Jones  ▼.  W.  U.  Tel.  CJo.  (U.  a) 

Neill  V.  W.  U.  Tel.  Co.  (Tex.) 

Burden  on  company  to  show  freedom  from  negli- 
gence ;  not  to  show  how  error  caused. 

Pinckney  v.  W.  U.  TeL  Co.  (a  a) 

Burden  on  company  receiving  message  for  transmis- 
sion to  prove  that  the  error  was  of  a  connecting 
company. 

De  La  Grange  v.  Southwestern  Tel.  Co.  (La.)     .    • 
Turner  v.  Hawkeye  Tel.  Co.  (Iowa) 

Sender  of  dispatch  need  not  show  presence  of  re- 
ceiver at  time  and  place  of  delivery. 

Pope  V.  W.  U.  Tel  Co.  (HL) 

Sprague  v.  W.  U.  Td.  Co.  (N.  Y.) 

Cijphmr  aad  uaiBiellicibU  dispatches.    (See  '^Damoffm,'^ 

A  telegraph  company  cannot  stipulate  away  its  lia- 
bility for  gross  negligence,  even  as  to  unintelligible 
dispatches. 

Hart  V.  W.  U.  TeL  Co.  (CW.) 
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Company  liable  for  unreasonable  delay  of    < 
di^atoh. 

Western  Union  TeL  Co.  v.  Falman  (Ga.)    . 

In  case  of  failure  to  deliver  at  all,  immateris 
message  was  in  cipher. 

Western  Union  Tel.  Ck>.  ▼.  Reynolds  (Va.) . 

Expressions  in  common  use  in  trade  not  cipher. 

Western  Union  TeL  Co.  v.  Blanohard  (Oa.) 
"        "     **    ▼.  Harris  (lU.) .    . 

^<Sell  one  hundred  (100)  Western  Union.     A 
price," — held  not  cipher. 

Tyler  v.  W.  U.  Tel.  Co.  (111.) 


•    .    •    • 


CoBB«etlB|r  Unes  of  telepaph* 

The  telegraph  company  which  receives  a  messs 

transmission  has  the  burden  of  showing  tl 

error,  etc.,  was  the  fault  of  a  connecting  coe 

De  La  Grange  v.  Southwestern  Tel.  Co.  (La. 

So  of  a  company  contracting  to  furnish  correct  i 
reports. 

Turner  y.  Hawkeye  Tel.  Co.  (Iowa)  .    .    . 

CoBstltntioiubl  Law. 

A  State  statute  authorizing  the  maintenance  c 
graph  poles  and  wires  in  the  streets  of  a  cit; 
out  compensation  to  abutting  owners,  he 
unconstitu  tional. 

Pierce  v.  Drew  (Mass.) 

Statute  authorizing  condemnation  of  a  turnpik 
telegraph  line,  held  constitutional. 

State,  Trenton,  etc.,  pros.  v.   Am.  and   Ev 
Co.  (N.J.) 

Statute  making  arbitration  compulsory  in  pro< 
for  condemnation  for  telegraph  line,  and  pr 
no  means  for  enforcing  the  award,  held  unc( 
tional. 

Southwestern  R.  R.  (^o.  v.  Southern  and  j 
Tel.  Co.  (Ga.) 


..... 


The  "Post-roads  Act'*  would  be  unconstitutio 
authorized  telegraph  companies  to  erect  an< 
tain   lines   on  right  of  way  of   railroads, 
compensation  or  consent. 

Atlantic  and  Pacific  Tel.  Co.  v.  Chicago, 
Pac.  R.  R.  Co.  (V.  S.) 


■         ■ 
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PAOB. 

State  statute  taxing  non-resident  telegraph  company, 
held  to  tax  the  business  and  not  the  property  and  so 
not  unoonstitutional. 

State  of  Maine  v.  W.  U.  Tel.  Co.  (Me.) 415 

State  statute  imposing  tax  on  gross  receipts  of  tele- 
graph companies  not  obnoxious  to  State  or  United 
States  Constitution  ; 

Western  Union  Tel.  Co.  y.  State  Board  of  Assess- 
ment (Ala.)    844 

EiYen  as  to  messages  passing  in  part  through  other 
States,  and  those  having  either  terminus  in  another 
State; 

Western  Union  Tel.  Co.  y.  Commonwealth  (Pa.)    .  756 

Or  even  though  the  receipts  were  mostly  derived  from 
messages  pertaining  to  interstate  commerce. 

Western  Union  Tel.  Co.  v.  Mayer  (Ohio)   ....  214 

State  statute  imposing  tax  on  interstate  and  govern- 
ment messages  held  unconstitutional. 

Telegraph  Co.  v.  Texas  (U.  S.) 873 

C^ty  charter  aUowing  imposition  of  license  fee  upon 
telegraph  companies  held  not  unconstitutional. 

Western  Union  Tel.  Co.  v.  Richmond  (Va.)    .    .     .  149 

Indiana  statute  imposing  penalty  for  error,  etc.,  in 
telegrams,  held  constitutional  even  as  to  messages 
to  be  delivered  without  the  State. 

Western  Union  Tel.  Co.  v.  Ferris  (Ind.)    ....  783 

**  '*  *'      V.  Meredith  (Ind.)     ...  648 

•«  **  *•       y.  Pendleton  (Ind.)  ...  633 


(See  **  DiMerimifMtianr') 

Whether  a  stipulation  printed  in  a  telegraph  blank, 
purporting  to  limit  the  liability  of  the  company, 
makes  a  bindinpr  contract,  is  a  question  for  the  jury. 

Western  Union  Tel.  Co.  v.  Fairbanks  (111.)    ,    .    .  6»4 

A  telegraph  company  contracting  to  furnish  correct 
information  cannot  excuse  itself  by  showing  that 
its  source  of  information  was  defective. 

Bank  of  New  Orleans  ▼.  W.  U.  Tel.  Co.  (La.)     .    •  147 

Turner  v.  Uawkeye  Tel.  Co.  (Iowa) 208 

Contract  of  railroad  company  with  telegraph  com- 
pany construed. 

Railroad  Co.  v.  Tel.  Co.  (Ohio) 895 
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WeBtern  Union  Tel.  Go.  v.  Chicago  and  Pad 
RRCo.  (111.) 

Western  Union  Tel.  Co.  v.  Webtern  and  Ail 
RB.CO.  (U.  a) 

Contraot  for  exclusive  right  to  maintain  telegrapl 
along  right  of  way  of  railroad,  held  void  : 

Aa  against  public  policy  ; 

Western  Union  Tel.  Co.  v.  B.  A  O.  Tel.  Co.  ( 

And  in  restraint  of  trade  ; 

Western  Union  TeL  Co.  v.  Burlington  and 
Ry.  Co.  (U.  8.) 

And  in  conflict  with  the  right  of  eminent  doma 
Western  Union  TeL  Co.  v.  Am.  Un.  Tel.  Co 

Against  public  policy  and  in  violation  of  law  ; 
Baltimore  A  Ohio  Tel.  Co.  v.  W.  U.  Tel.  Co. 

As  against  '*  Post-roads  act ;'' 

Pensaoola  Tel.  Co.  v.  W.  U.  Tel.  Co.  (U.  8.) 
Western  Union  Tel.  Co.  v.  Am.  Un.  Ttel.  Co. 

**        •*       **     •*    v.  B.  A  O.  Tel.  Co. 

"        "        "     '•     V.  8.  W.  Ry.    Co. 

By  statute  in  Texas. 

Western  Union  Tel.  Ct).  v.  B.  A  O.  Tel.  Co. 

Held  ineffective  to  bar  right  of  eminent  domai 
New  Orleans,  etc.  R  R  Co.  v.  So.  A  Alt.  1 
(Ala.) 

Held  valid,  as  not  creating  a  monopoly,  or  rep 
competition. 

Western  Union  Tel.  ('o.  v.  Chicago  A  Paducfl 
Co.  (111.) 

Contributory  negligenee.    (See  Note,  p.  308.) 

Is  a  complete  defense   to  an   action  against 
graph  company  for  statutory  penalty. 

Western  Union  Tel.  Co.  v.  McDaniel  (Ind.) 

Failure  of  sender  to   give   Christian  name  oi 
number  of  addressee,  when  asked  by  operat 
to  be. 
id. 

Receiver  chargeable  with,  for  failure  to  have  i 
repeated  when  he  suspected  error. 

Western  Union  Tel.  Ck).  v.  Neill  (Tex.)  .    . 
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PAas. 
But  not  otherwise. 

Tyler  v.  W.  U.  Td.  Co.  (111.) 14 

Sender  not  bound  to  inquire  if  message  has  been  sent. 

Sprague  v.  W.  U,  Tel.  Co.  (N.  Y.) 304 

Act  of  wife  of  receiver  in  a  given  case  held  contrib- 
utory negligence  to  bind  him. 

Given  v.  W.  U.  Tel.  Co.  (Iowa) 766 

Act  or  omission  of  sender  prior  to  delivery  of  mes- 
sage for  transmission  not  contributory  negligence. 

Pope  V.  W.  U.  Tel.  Co.  (111.) 615 


and  measure  of  damages  for  error*  ete«t   in 
iraosmiasion  of  telei^rams.    (See  Notes,  pp.  58,  69, 108.) 

Must  be  such,  and  such  only,  as  may  be  presumed  to 
have  been  within  the  contemplation  of  the  parties 
when  the  message  was  presented  for  transmission. 

Beaupr6  v.  Pac.  &  Atl.  Tel.  Co.  (Minn.)    ,    •    .    .  141 

Elden  v.  W.  U.  Tel.  Co 856,  note. 

First  Nat.  Bank  of  Bamesville  v.  W.  U.  Tel.  Co. 

(Ohio) 221 

Hibbard  v.  W.  U.  Tel.  Co.  (Wis.) 63 

McCoU  V.  W.  U.  Tel.  Co.  (N.  Y.) 280 

Tyler  v.  W.  U.  Tel.  Co.  (111.) 14 

Western  Union  Tel.  Co.  v.  Edsall  (Tex.)     ....  715 

And  as  were  the  proximate  result  of  the  default. 
Beaupre  v.  Pac.  A  Atl.  Tel.  Co.,  supra. 
First  Nat.  Bank  of  Bamesville  v.  W.  U.  Tel.  Co., 
supra, 

Daughtery  v.  Am.  Un.  Tel.  Co.  (Ala.) 588 

Smith  V.  W.  U.  Tel.  Co.  (Ky.) 743 

Company  liable  to  the  extent  of  the  actual  damage 
sustained,  where  the  importance  of  the  message  was 
either  manifest  by  its  own  words  or  made  so  by 
explanation  to  the  operator  or  other  agent. 

Mackay  v.  W.  U.  Tel.  Co.  (Nev.) 862 

Sprague  v.  W.  U.  Tel.  Co.  (N.  Y.) 204 

Thompson  v.  W.  U.  Tel.  Co.  (Wis.) 772 

Western  Union  Tel.  Co.  v.  Harris  (HI.) 889 

"     *•    V.  Valentine  (III.)    ...  829 

So  held,  also,  in  case  of  a  cipher  dispatch. 

Daughtery  v.  Am.  Un.  Tel.  Co.  (Ala.) 588 

Western  Union  Tel.  Co.  v.  Fatman  (Qa.)    ....  666 
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In  case  of  an  unexplained  cipher  or  unintelligib 
patoh)  only  the  cost  of  transmiasion  can  be  reco 

Behm  ▼.  W.  U.  Tel.  CJo.  (U.  S.)  .  . 
Candee  ▼.  W.  U.  TeL  Co.  (Wia.)  .  . 
Daniel  v.  W.  U.  Tel.  CJo.  (Tex.)  .  . 
Mackay  v.  W.  U.  Tel.  Co.  (Nev.)  .  . 
Western  Union  Te).  Co.  v.  Martin  (111.) 

Bat  that  must  be  allowed. 

First  Nat.  Bank  of  BamesyiUe  y.  W.  U.  T 

(Ohio) , 

Logan  V.  W.  U.  Tel.  Co.  (111.) 

In  case  of  failure  to  transmit  at  all,  immateri 
it  was  in  cipher. 

Western  Union  Tel.  Co.  ▼.  Reynolds  (Va.) . 

Unless  substantial  damage  proven,  nominal  o 
be  recovered. 

Beaupr6  v.  Pac.  &  Atl.  Tel.  Co.  (Ifiss.)  .    . 
First  Nat.  Bank  of  Bamesville  v.  W.  U.  ' 

(Ohio.) 

Pennington  v.  W.  U.  Tel.  Co.  (Iowa)    .    . 

Actual  damage  unnecessary  in  action  for  pen 
Little  Rock  &  Fort  Bmith  Tel.  Co.  v.  Davis  ( 

No  recovery  where  mental  distress  the  only  ii 

Russell  v.  W.  U.  Tel.  Co.  (Dak.)  .... 
Gulf,  Colorado,  etc.  Co.  v.  I.  Levy  (Tex.)  . 

Though  proper  in  case  of  wilful  default. 

So  Relle  v.  W.  U.  Tel.  CJo.  (Tex.)   .... 

Exemplary  damages  not  recoverable,  unless  ( 
showD  negligent  in  selection  of  employees  < 
ing  their  negligent  acts. 

Reliance  Lumber  Co.  v.  W.  U.  Tel.  Co.  (T 
Western  Union  Tel.  Co.  v.  Brown  (Tex.) 

But  proper  in  case  of  wilful  delay,  etc. 

Gulf,  etc.  Co.  V.  J.  T.  Levy  (Tex.)     .     . 

Measure  of  damages,  in  case  of  loss  of  a 
caused  by  delay  m  transmission,  is  the 
which  would  have  accrued  as  profit. 

W.  U.  Tel.  Co.  V.  Fatman  (Ga.)     .    .    . 
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In  case  of  lots  caused  by  rise  or  fall  of  values  during 
delay  in  transmission,  measure  is  amount  of  snoh 
rise  or  falL 

Bartlett  v.  W.  U.  Tel.  Co.  (Me.) 45 

Manvillev.  W.  U.  Tel.  Co.  (Iowa) 92 

Tyler  v.  W.  U.  Tel.  Co.  (IlL) 14 

Western  Union  TeL  Co.  v.  Blanchard  (Ga.)  ...  404 

"     •'    V.  PeUs  and  Ray  (Tex.)  .  857,  note. 

V.  Pennington  (Iowa)   .    .  884 


<<  «(        «(      (( 


In  case  of  loss  caused  by  erroneous  report  of  market 
price,  is  difference  between  actual  and  reported 
price. 

Turner  y.  Hawkeye  Tel.  Co.  (Iowa) 208 

Western  Union  Tel.  Co.  v  Shotter  (Ga.)     ....  657 

Tlie  sender  of  a  dispatch  is  bound  to  take  steps,  on 
learning  of  error,  etc.,  to  reduce  the  loss. 

Daughtery  v.  Am.  Un.  Tel.  Co.  (Ala.) 688 

Womack  v.  W.  U.  Tel.  Co.  (Tex.) 454 

This  rule  held  sufficiently  complied  with  in  a  given  case. 

Bartlett  V.  W.  U.  Tel.  Co.  (Me.) 45 

The  addressee  is  bound  to  have  the  message  repeated, 
when  he  suspects  error,  etc. 

Western  Union  Tel.  Co.  v.  Neill  (Tex.) 862 

P^Uttj  of  UHmgrmau 

Included  in  duty  of  transmission,  under  penal  statute. 

Little  Bock,  etc.  Tel.  Co.  v.  Davis  (Ark.)    ....  628 

Western  Union  Tel.  Co.  v.  Gougar  (Ind.)  ....  412 

Not  completed  by  delivery  at  receiving  office. 

Western  Union  TeL  Ca  v.  Undley  (Ind.)  ....  275 

Duty  held  performed  in  a  given  case. 

Given  V.  W.  U.  TeL  Co.  (U.  8.)    .......  766 


Failure  to  deliver  after  receipt  at  terminal  station 
cannot  be  stipulated  against. 

Smith  V.  W.  U.  Tel.  Co.  (Ky.) 748 

Failure  to  place  dispatch  in  hands  of  messenger  for 
delivery  until  three  days  after  it  reached  receiving 
office,  held  such  negligence  as  stipulation  against  lia- 
bility on  nnrepeated  messages  does  not  cover. 

Manville  v.  W.  U.  Tel.  Co.  (Iowa) t9 


872  AMERICAN  ELECTRICAL  CASE 

What  is  reasonable  time  for  delivery  is  a  quest 
the  jury. 

Western  Union  TeL  Co.  ▼.  Fatman  (Ga.)   . 

IMecriwfa>tlon>    (See  Nom,  pp.  92,  808.) 

A  telephone  oompany  is  a  public  servant,  and 
discriminate  against  any  person  within  its 
and  willing  to  abide  by  its  reasonable  reguli 

State  of  Nebraska  ez  rel.  Webster  ▼.  N< 
Teleph.  Co.  (Neb.) 

LouisTille  Transfer  Co.  ▼.  Am.  Dist  Tele 
(Ky.) 

So  of  a  stock  telegraph  company. 

▼.  Gold  and  Stock  TeL  Co.  (N.  Y 


Contract  of  American  Bell  Telephone  Compa? 
local  telephone  company,  providing  for  disc 
tion  in  favor  of,  or  against  certain  telegraf 
panics,  held  void. 

Stete  ex  rel.  Am.  Tin.  Tel.  Co.  v.  Bell  Te 

Co.  et  al.  (Ohio) 

State  ex  rel.  Am.  U.  Tel.  Co.  v.  Bell  Telepb 
Missouri  (Mo.) 

Contra^  statutory  duty  to  not  discriminate, 
to  contract  rights. 

American  Rapid  Tel.  Co.  v.  Connecticut 

Co.  (Conn.) 

See  State  of  Missouri  ex  rel.  B.  &  O.  Tel 
Bell  Telepb.  Co.  of  Missouri  (U.  S.) 

C]llause  in  statute,  permitting  discrimination  ai 
parallel  and  competing  lines  of  telegraph,  c< 
and  applied. 

Atl,  &  Pac.  Tel.  Co.  v.  W.  U.  Tel.  Co.  (N. 

Doty"  of  tele§^aph  companies  to  their  customers  i 
public.    (See  Note,  p.  80.    See  ^^DiMeriminatum.'') 

A  telegraph  company  is  not,  like  a  common 
an  insurer. 

Abraham  v.  W.  U.  Tel.  Co.  (U.  8.)    .    .     . 
Pinckney  Bros.  v.  W.  U.  Tel.  Co.  (S.  C.) 
Telegraph  Co.  v.  Griswold  (Ohio) .    .     . 
Western  Union  Tel.  Co.  v.  Edsall  (Tex.) 
White  V.  W.  U.  Tel.  Co.  (U.  S.)      ... 

ESxpressly  not  an  insurer,  by  statute,  in  Calii 
Hart  V.  W.  U.  Tel.  Co.  (Cal.)     .... 
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PAas. 
Nor  IB  its  Mabilitj  generally  that  of  a  common  carrier, 

Bartlett  ▼.  W.  U  Tel.  Go.  (Me.) 45 

Grinnell  v.  W.  U.  Tel.  Co,  (Maes.) 70 

Macpherson  y.  W.  U.  Tel.  CJo.  (N.  T.) 755 

Schwartz  v.  Atl.  &  Pac.  Tel.  Co.  (N.  T.)    .    .    .    .  284 

Tyler  ▼.  W.  U.  Tel.  Co.  (HI.) 14 

Though  it  has  analogous  duties  and  obligations. 

Telegraph  Co.  v.  Griswold  (Ohio) 929 

Western  Union  Tel.  Co.  v.  Reynolds  (Va.) ....  487 

It  is  a  bailee  loccUio  operU  faeiendi. 

Pinckney  Bros.  y.  W.  U.  TeL  Co.  (S.  C.)     .     .    .    .  516 

It  is  bound  to  the  degree  of  care  of  a  pradent  man 
in  his  own  affairs. 

Smith  V.  W.  U.  Tel.  Co.  (Ky.) 743 

It  is  liable  for  its  own  negligence. 

Abraham  ▼.  W.  U.  TeL  Co.  (U.  S.) 798 

And  for  failure  to  exercise  the  highest  degree  of  dili- 
gence in  the  performance  of  its  duty. 

Tyler  v.  W.  U.  TeL  Co.  (HI.) U 

A  mistake  in  a  single  letter  held  consistent  with  a 
high  degree  of  care. 

Womack  v.  W.  U.  Tel.  Co.  (Tex.) «  454 

Bo  of  a  word  or  figure. 

Jones  y.  W.  U.  Tel.  Co.  (U.  S.) 661 

The  following  circumstances  have  been  held  not  con- 
sistent with  the  degree  of  care  required  : 

Failure  to  transmit  a  telegram  delivered  one  afternoon 
until  the  evening  of  the  next  day. 

Candee  v.  W.  U.  TeL  Co.  (Wis.)        M 

Failure  to  deliver  in  less  than  forty-eight  hours  at  dis- 
tance of  twelve  miles  from  the  transmitting  station. 

Thompson  v.  W.  U.  Tel.  (3o.  (Wis.) 773 

Failure  to  deliver  message  within  three  days  after  it 
reached  the  receiving  station. 

Manville  v.  W.  U.  Tel.  Co.  (Iowa) 93 

Failure  to  deliver  at  all,  and  ability  to  show  only  that 
the  message  had  been  sent  to  ''some  repeating 
office ''  between  those  of  transmission  and  address. 

Western  Union  TeL  Co.  v.  Fontaine  (Ga.) .... 
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Bmploy  of  an  insuffioient  number  of  operator! 
ordinary  reqnirementa  of  the  office. 

Western  Union  Tel.  Co.  t.  Scircle  (Ind.)    . 

Employment  of  defective  apparatui  and  u 
operators. 

Tyler  v.  W.  U.  Tel.  Co.  (IlL) 

Employment  of  an  operator  who  is  ignorant 
names  of  the  stations  upon  the  company'i 
seems. 

Western  Union  Tel.  Co.  v.  Buchanan  (Ind. 

It  is  not,  howcTer,  bound  to  keep  its  empU 
every  office  advised  of  the  office  hours  of  eve 
office  on  its  line. 

Given  v.  W.  U.  TeL  Co.  (U.  8.) .    .    .    . 

Or  to  keep  enough  operators  at  everv  office 
messages  may  be  dispatched  or  delivers 
moment. 

Behm  v.  W.  U.  Tel.  Co.  (U.  8.)  .    .    .    . 

Not  bound  to  collect  and  transmit  informatic 
Metropolitan  Qrain  and  Stock  Ehcchang 
Un.  Tel.  Co.  (U.  8.) 

Not  bound  to  keep  "  ticket "  in  "  bucket-she 
forbidden  by  board  of  trade. 

Griffin  v.  W.  U.  TeL  Co.  (Ohio) .... 
Bradley  v.  W.  U.  Tel.  Co.  (Ohio)    .    .     . 

Bsetiie  Ught  and  eleetrie  licfht  companies. 

Injunction  granted,  restraining  from  interi 
proximity  or  otherwise,  with  use  of  telegrt 
Western  Union  Tel.  Co.  v.  Champlain  El< 
(Ohio) 

Use  of  streets  for  poles  proper  public  use.    I 
on  relation  of  abutting  owner  denied. 
People  ex  rel.  McManus  v.  Thompson  (N 

Such  use  imposes  no  new  burden  as  to  public 
doubted  as  to  private.     Injunction  denie< 
Tuttle  V.  Brush  Elec.  Ilium.  Co.  (N.  Y.) 

Held  new  burden  and  injunction  properly  j 
restrain  erection  of  poles. 

McLean  v.  Brush  Elec.  Ltg.  Co.  (Ohio) . 
Tiffany  v.  U.  S.  Ilium.  Co.  (N.  Y.)     .     . 
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PAOK. 

EMlBant  domain, 

A  oontraot  of  a  railroad  company  with  a  telegraph 
oompany  for  the  excluaive  use  of  its  right  of  way 
does  not  debar  the  State  from  exercising  its  right 
of  eminent  domain  in  favor  of  another  telegraph 
company. 

New  Orleans,  Mobile  and  Texas  By.  Ck>.  v.  So.  A 

AtL  Tel.  Co.  (Ala.) . 190 

Western  Union  Tel.  Ck>.  y.  Am.  Un.  Tel.  Ck).  (Ga.)  .  806 

A  private  corporation,  e.  g.,  a  telegraph  company, 
must  pay  for  land  taken  by  condemnation. 

Dusenbury  v.  Mut  Tel.  Co.  (N.  T.) 448 

By  condemnation  proceeding  for  telegraph  line,  all 
that  is  required  is  the  right  to  erect  poles  and  wires 
and  to  go  upon  the  atrip  condemned  for  purposes 
of  construction  and  repair.  Half  a  rod  held  suffi- 
cient. 

Lockie  y.  Mutual  Un.  TeL  Co.  (111.) 486 

The  use  of  a  turnpike  may  be  acquired  for  a  telegraph 
line  by  condemnation  ;  but  a  definite  portion  should 
be  prescribed. 

State,  Trenton,  etc,  Co.  pros.  y.  Am.  A  Eur.  Com. 

News  Co.  (N.  J.) 848 

A  statute  proyiding  for  condenmation  of  land  for  a 
.   telegraph   line   which  makes  no  provision  for  the 

means  of  payment  and  seeks  to  compel  arbitration, 

is  void. 

Southwestern  R  R.  Co.  v.  So.  &  Atl.  Tel.  Co.  (Ga.) 


y»rg»>d  Mid  linkiidiil«Bt  tmimgrmmm.    (See  Notb,  p.  846.) 

Company  held  liable,  on  ground  that  the  addressee 
bus  a  right  to  rely  upon  the  exercise  of  ordinary 


In  an  action  against  a  telegraph  company,  based  on 
error,  &c.,  in  transmission,  the  original  telegram 
must  be  produced  or  its  absence  accounted  for. 

Western  Union  Tel.  Co.  v.  Hopkins  (Ind.) ....  185 

Use  of  telegrams  as. 

See  Gbnkbal  Notb,  p.  868. 

See  "Produetion  of  UUgram$  as  soidanos." 

ExehislTe  rlirht.    (See  <'CofUroe^") 

(See  ''Damagti.'') 
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care  by  the  company  to  aacertain  the  ide 
the  sender. 

Bank  of  GaUfomia  y.  W.  U.  TeL  Ck>.  (OaL) 

In  a  particular  case  of  payment  of  mone; 
impoitor  by  meana  of  a  forged  telpfzrramy  hi 
the  company  was  not  liable. 

Western  Union  TeL  Go.  ▼.  Meyer  (Ala.)    . 

Qrom  a«|fll£enee.    (See  *'Dtt(y  to  eustamen,"    **Limi 


Half-rate  or  nl^ hi  aieaaages.    (See  Note,  p.  99.) 

Stipuktions  in  telegnph  bUnks  limiting  lU 
company  for  errors,  oc.,  m  transmission  o 
whatever  cause  occurringy**  held  valid  and 
except  in  case  of  fraud,  misconduct  or  wan 
care  of  the  company. 

Aikin  ▼.  W.  U.  Tel.  Co.  (8.  C.)  ,    '.    .    . 

Jones  ▼.  W.  U.  TeL  Co.  (U.  S.) .    .    .    . 

Schwarts  v.W.  U.  Tel.  Co.  (N.  Y.)     .    . 

Western  Union  Tel.  Co.  v.  Neill  (Tez.)  . 

But  ineffective  so  far  as  they  may  be  com 
exempt  in  case  of  gross  negligence. 

Hibbard  v.  W.  U.  TeL  Co.  (Wis.)  .    .    . 
and  other  cases  to  be  found  under  titl 
ing  liabUity,''  which  see. 

lamoral  purpose  of  sender  of  messai^ 

No  excuse  for  refusal  or  failure  to  transmit,  if 
proper. 

Western  Union  TeL  Co.  v.  Ferguson  (Ind 

Improper  language  oTor  telephone.    (See  ''Rules  i 
lationa.**) 

Indiana  statute,  imposing  a  penalty^  on  telegri 
panics  for  error,  delay,  etc.,  in  transmi 
teleerraas.    (Bee  ''Statutes:'    See  Note,  p.  18.) 

Penalty  accrues  only  to  the  sender  of  the  m 

Western  Union  TeL  Co.  v.  Reed  (18S4)   . 

Statute  strictly  construed  against  plaintiff. 
Western  Union  TeL  Co.  v.  Trissal  (1884) 
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PAQK. 

Penalty  not  recoverable  if  sender  did  not  pay  or 
tender  price  of  transmission  ; 

Western  Union  Tel.  Ck>.  v.  Mossier  1884)      ...  645 

Or  if  he  refused  to  make  a  deposit  to  pay  for  reply ; 

Western  Union  Tel.  Co.  v.  McGuire  (1885)     ...  777 

Or  if  the  telegram  was  presented  for  transmission 
later  than  the  usual  office  hours  of  the  receiving 
office ; 

Western  Union  Tel.  Co.  ▼.  Harding  (1885)     ...  814 

Or  if  the  contract  for  transmission  was  made  on  Sun* 
day. 

Rogers  v.  W.  U.  Tel.  Co.  (1881) 886 

Contributory  negligence  of  the  plaintiff  is  a  complete 
defense.  Failure  to  give  operator  Christian  name 
or  street  number  of  addressee  is  contributory  neg- 
ligence. 

Western  Union  Tel.  Co.  v.  McDaniel  (1885)    ...  793 

Penalty  not  recoverable  when  message  transmitted 
from  without  the  State. 

Camahan  v.  W.  U.  Tel.  Co.  (1888) 523 

Western  Union  Tel.  Co.  v.  Reed  (1884)    ....  867 

Statute  constitutional  and  effective  as  to  messages  to 
be  transmitted  without  the  State. 

Western  Union  Tel.  Co.  v.  Pendleton  (1888)  ...  882 

"     **    V.  Ferris  (1885)     ....  782 

Applies^  though  negligent  act  occurred  without  the 
State. 

Western  Union  Tel.  Co.  v.  Hamilton  (1875)    ...  181 

•*  ••       "     "   V.  Meredith  (1885)     ...  64:^ 

Right  of  action  for  penalty  cannot  be  stipulated  away. 

Western  Union  TeL  Co.  v.  Adams  (1882)     ...  442 

•*  *'        •*       ••   ▼.  Jones  (1888).       ...  580 

"      "    V.  Meredith  (1885)  ...  848 

Stipulation  limiting  time  in  which  to  sue  for  penalty 
held  valid. 

Western  Union  Tel.  Co.  ▼.  Jones  (1888)     ....  580 

*«  ''       «•      '<   V.  Meredith  (1865)     ...  648 

Cause  of  action  survives  decease  of  sender. 

Western  Union  Tel.  Co.  v.  Scircle  (1885)   ....  788 
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Id  a  given  oaae»  held  no  anretaonable  deUy  i 
miieion. 

Julian  T.  W.  U.  Tel.  Ck>  a^Si) 

Eridenee  in  a  given  case  held  tofficient  to 
▼erdict. 

Weetern  Qnion  Tel,  Co.  ▼.  Lewelling  (1877] 

Complaint  held  sufficient  to  meet  requirem 
strict  constraotion. 

Western  Union  TeL  Co.  ▼.  Boberts  (1883)  . 

•«   ▼.  Huflf  (1884)  .    . 


*i  (<        <« 


Words  of  equivalent  meaning  to  those  in  stati 
be  substituted  in  pleading. 

Western  Union  TeL  Co.  ▼.  Walker  (1886) 

*<  Engaged  in  transmitting  messages  for  hi 
equivalent  to  'telegraphing  for  the  publ 
so  not  sufficient  under  rule  requiring  strict  p 
Western  Union  Tel.  Co.  v.  Axtell  (1870) 

Necessary  to  allege  and  prove  that  the  comp 
a  telegraph  line  in  the  State,  and  was  en| 
telegraphing  for  the  public  ;  and  to  idei 
message. 

Western  Union  Tel.  Co.  v.  Ferguson  (187^ 

Not  necessary  to   allege  in  the  complaint 
penalty  is  unpaid. 

Weetern  Union  Tel.  Co.  v.  Young  (1884) 

Complaint  need  not  state  that  the  place  of 
was  within  the  delivery  limit  of  the  receivi 
Weetern  Union  Tel.  Co.  v.  Lindley  (1878) 

'* Failure  to  transmit"  includes,  in  pleadini 
to  deliver. 

Weetern  Union  Tel.  Co.  v.  Lindley  (1878) 

*•  "        **     *•    7.  Gougar  (1882) 

Variation   as  to   time,  between  pleading  s 
held  immaterial. 

Weetern  Union  Tel.  Co.  v.  Kilpatrick  (18 

Ii^iiBetioii* 

To  restrain  telegraph  company  from  erectii 
right  of  way  of  K.  R.  Co.,  held  improper! 

Southwestern  R.  R.  Co.  v.  So.  &  Atl.  Tel 
New  York  City  &  Northern  R.  R.  Co. 
Union  Tel.  Co.  (N.  Y.)   . 


•     •     »    .     . 
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PAGE. 

To  enjoin  one  telegraph  company  from  erecting  line 
infringing  exdusiye  right  oi  another  company, 
held  properly  refused  ; 

Pensaoola  Tel.  Ck>.  v.  W.  U.  Tel.  Co.  (XJ.  S.)  •  2S0 

Weetem  Union  TeL  Co.  v.  Am.  Un.  Tel.  Co.  (Ga.)  806 

Vacated; 

Western  Union  Tel.  Cio.  v.  B.  A  O.  TeL  Co.  of 
Texas  (U.S.) 601 

Denied,  but  modified  order  granted  ; 

Western  Union  Tel.  Co.  v.  Am.  Un.  TeL  Co.  (U.  8.)  988 

To  restrain  telegraph  company  from  interfering  with 
erection  of  line  by  another  telegraph  company 
along  line  of  raUroad,  granted. 

Baltimore  ft  Ohio  Tel.  Co.  v.  W.  U.  Tel.  Co.  (O.  S.)  677 

To  restrain  railroad  company  from  mterfering  with 
use  by  a  telegraph  company  of  wires  constructed 
by  the  latter  along  the  railroad,  granted. 

Western  Union  Tel.  Co.  v.  B.  &  O.  Tel.  Co.  et  aL 
(U.S.) 628 

To  prevent  railroad  company  from  interfering  with 
erection  and  maintenance  of  telegraph  line  along 
right  of  way,  refused. 

Atlantic  Sc  Pac.  Tel.  Co.  v.  Chicago,  Sec.  B.  R.  Go. 
(U.S.) Ill 

To  restrain  railroad  company  from  use  of  telegraphic 
apparatus  along  its  line,  refused. 

Western  Union  Tel.  Co.  v.  W.  A  Atl.  R.  R.  Co.  (U.  &)  !  M 

To  restrain  railroad  company  from  placing  wires  on 
poles  in  addition  to  those  placed  by  telegraph  com- 
pany under  contract,  held  improperly  granted  ; 

Railroad  Co.  y.  Telegraph  Co.  (Ohio) 899 

Bill  held  improperly  dismissed. 

Western  Union  Tel.  Co.  ▼.  Chicago,  ftc.  R.  R.  Ca  (DL)  846 

To  restrain  railroad  company  from  interfering  with 
possession  of  telegraph  line  by  telegraph  company 
joint  owner  thereof,  neld  proper. 

Western  Union  TeL  Co.  v.  Kansas  Pac  R  R.  Co. 
(U.  a)  861.  note. 
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To  restrain   oolleotion  of  occupation   tax,  held  im- 
proper. 

Western  Union  Tel.  Co.  v.  Mayer  (Ohio)   ....  214 


Provisions  of  United  States  Constitution  in  respect 
tOy  not  violated  by  State  statute  prescribing  an 
occupation  tax  on  telegraph  companies. 

Western  Union  TeL  Go.  v.  Commonwealth  (Pa.)    .  756 

**  "        "     "    V.  Mayer  (Ohio)    ....  214 

**    V.  State  Board  (Ala.)     .    .  844 


Or  authorizing  a  city  to  do  so. 

Western  Union  Tel.  Co.  v.  Richmond  (Va.)    ...  149 

Conira^  as  to  tax  on  (1)  messages  to  be  deliyered 
without  the  state,  (2)  goyemment  messages. 

Telegraph  Co.  ▼.  Texas  (U.  S.' 878 

The  Indiana  statute  imposing  a  penalty  on  telegraph 
companies  for  default  in  transmission  does  not,  as 
to  extra-state  messages,  violate  the  United  States 
Constitution. 

Western  Union  Tel  Co.  v.  Pendleton  (Pa.)     ...  756 

lBTiol»bilit7  of  telegrama.    (See  ''  Praduetian  of  Megram» 
a$ evidence"   See  None,  p.  110.) 


An  ordinance  imposing  a  license  fee  for  the  privilege 
of  maintaining  telephone  poles  and  wires  m  a  city, 
which  maintenance  is  expressly  permitted  by  statute, 
held  void. 

Wisconsin  Telephone  Co.  v.  Oshkosh  (Wis.)   .    .    .  667 

A  charter  provision  authorizing  a  license  fee  to  be 
required  of  telegraph  compames,  held  valid  and  not 
in  derogation  of  interstate  commerce  provisions  of 
United  States  Constitution  or  the  Post-roads  act  of 
Congress,  or  of  a  State  statute  providing  that  only 
one  license  shak  be  imposed  on  a  telegraph  com- 
pany. 

Western  Union  Tel.  Co.  v.  Richmond  (Va.)    ...  149 

Payment  of,  does  not  release  company  from  taxation 
on  property. 
a    Western  Union  Tel.  Co.  v.  State  (Tenn.)    .    •    •    •  166 

Vol.  1—66. 
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liimHIiii^  li»bilit|r  of  telegraph  companiea  by  eoa 
Ibr  damaged  caused  bjr  error,  delay*  ^^c**  in  tra: 
•tea  aad  deliverjr  of  messagee.    (See  Notbb,  pp.  69, 

(For  stipulatioDtf  as  printed  in  blanks,  see  pf 
87,  41,  45,  63,  71,  94,  100, 125, 140,  169,  S 
880.  858,  454.  517,  562,  673,  785,  747,  778.) 

Liability  may  be  limited,  except  as  against  t 
oonduoty  fraud  or  gross  negligence  of  the  ooi 
Becker  v.  W.  U.  Tel.  Co.  (Neb.)     .... 
Orinnell  v.  W.  U.  Tel.  Co.  (Mass.)  .      .     . 

Hart  V.  W.  U.  Tel.  Co.  (Cal.) 

Jones  V.  W.  U.  Tel  Co.  (U.  S.)     .... 
Passmore  ▼.  W.  U.  Tel.  Co.  (Pa.)      .    .    . 
Bedpath  ▼.  W.  U.  Tel.  Co.  (Mass.)     .    .    . 
Western  Union  Tel.  Co.  ▼.  Catchpole  (Tex. 
"         **     **    V.  Neill  (Tex.) 

**     •*    V.  Tyler  (111.)    ,    . 
Womaok  ▼.  W.  U.  Tel.  Co.  (Tex.) .... 

Stipulation  against  liability  for  damage  **  fron 
ever  cause  ooourring,"  held  valid  and  effec 
not  exempting  from  liability  for  fraud; 
Aikin  v.  W.  U.  Tel.  Co.  (8.  C.)     .     .      . 

Held  valid  as  to  ordinary  negligence,  howeve 

be  as  to  "  gross  negligence  or  wilful  miscon 

Schwartz  v.  Atl.  &  Pac.  Tel.  Co.  (N.  Y.)    . 

Stipulation  held  unreasonable  and   void,  as 
consideration  and  against  public  policy. 
Tyler  v.  W.  U.  Tel.  Co.  (III.) 

Liability  for  injury  caused  by  its  own  gross  ne 
cannot  be  stipulated  against  by  a  telegrs 
pany. 

Candee  v.  W.  U.  Tel.  Co.  (Wis.)    . 
Herd  V.  W.  U.  Tel.  Co.  (Ohio) 
W.  U.  Tel,  Co,  V.  Buchanan  (Ind.) 
«    (.      «<      (I    y^  Fontaine  (Ga.)    . 

White  V.  W.  U.  Tel.  Co.  (U.  S.)      . 

Nor  can  it  limit  its  liability  for  failure  to 
ordinary  care  and  vigilance. 

Abraham  v.  W.  U.  Tel.  Co.  (XJ.  8.)     .    . 
Bartlett  v,  W.  U.  Tel.  Co.  (Me.)    .     .     .    , 
Hibbard  v.  W.  U.  Tel.  Co.  (Wis.)  .     ,     . 
Manville  v.  W.  U.  Tel.  Co.  (Iowa).    .    . 
Smith  V.  W.  U.  Tel.  Co.  (Ky.)  .... 
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PAGE. 

Telegraph  Co.  v.  Oriswold  (Ohio) 829 

Thompson  v.  W.  U.  Tel.  Co.  (Wis.)       772 

Western  Union  Tel.  Co.  v.  Blanchard  (Ga.)    ...  404 

"            "         "      **    V.  Harris  (DI.) 880 

"           **         "      *'    V.  Shotter  (Ga.)     ....  667 

It  o&mnot  limit  its  liability  against  the  statutory  action 
for  damages  (in  Indiana)  ; 

Western  Union  TeL  Co.  ▼.  Fenton 196 

"        **     "    V.  Meek,       188 

Nor  against  statutory  action  for  penalty  (Indiana). 

Western  Union  TeL  Co.  ▼.  Adams, 443 

**           **        "     '«    ▼.  Buchanan, 1 

«      **    V.  Meredith, 048 

*•    V.  Young, 612 


*€  (i  (I 


Stipulation  limiting  liability  for  mistake  or  delay  or 
non-delivery  does  not  relieve  in  case  of  entire 
failure  to  transmit; 

Sprague  v.  W.  U.  Tel.  Co.  (N.  Y.) 204 

Or  failure  to  deliver  after  arrival  at  receiving  office. 

Smith  V.  W.  U.  Tel.  Co.  (Ky.) 748 

CantrOy  where  failure  to  deliver  was  the  fault  of  the 
messenger  boy  to  whom  the  message  was  entrusted 
for  delivery. 

Clement  v.  W.  U.  Tel.  Co.  (Mass.) 671 

Stipulation  binds  sender  only,  not  addressee. 

De  La  Grange  v.  Southwestern  Tel.  Co.  (La.)      •    .  69 

Harris  v.  W.  U.  Tel.  Co.  (Pa.) 87 


Binds  the  sender  using  the  blank,  although  he  did  not 
read  it.     He  is  supposed  to  know  its  contents. 

Cole  V.  W.  U.  Tel.  Co.  (Minn.) 

Grinnell  v.  W.  U.  Tel.  Co.  (Mass.)      .    .    . 
Bedpathv.    «•    "    ••     -    (Mass.)      .    .    . 
Western  Union  Tel.  Co.  v.  Edsall  (Ito.)    . 
Womack  v.  W.  U.  Tel.  Co.  (Tex.)    .     .     . 
Young  V.  W.  U.  TeL  Ck).  (N.  Y.)    .... 


707 
70 
40 
715 
454 
187 


Binds  the  sender  though  he  did  not  use  the  printed 
blank,  provided  he  knew  its  contents. 

Clement  v.  W.  U.  Tel.  Co.  (Mass.) ^1 

Western  Union  Tel.  Co.  v.  Buchanan  (Ind.)    ...  1 
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UaaMng  tlflie  to  present  elaim  for  dawyee  or  pes 
OB  aeecnmt  otdekm^,  ^^c*,  in  trmammimaknt  of  telega 

Stipalation  held  reasonable  as  to  olaim  for  dama 

Cole  V.  W.  U.  TeL  Co.  (Minn.) 

Heimann  ▼.  W.  U.  Tel.  Co.  (Wis.)  .... 
Hassengale  ▼.  W.  U.  Tel.  Co.  (Mo.)  .... 
Western  Union  Tel.  Co.  ▼.  Rains  (Tex.)     .     . 

And  for  penalty. 

Western  Union  Tel.  Co.  v.  Jones  (Ind.)     . 

**     "    ▼.  Meredith  and.)     , 

It  is  not  sufficient  to  give  notice  to  a  mere  emj 
of  the  com|>anj,  the  person  giving  it  being  m 
of  the  proper  person  and  place. 

Toong  V.  W.  U.  Tel.  Co.  (N.  Y.)     .      .     . 

The  fact  that  delivery  was  delayed  by  the  com] 
negligence  does  not  extend  the  time,  pre 
sufficient  were  left  after  the  knowlege  of  the  d 
in  which  to  present  the  claim. 

Heimann  v.  W.  U,  Tel.  Co.  (Wis.)     .     .    . 

Stipulation  held  not  binding  on  person  whose 
tion  was  not  called  to  it. 

Western  Union  Tel.  Co.  v.  Fairbanks  (HI.) 

In  action  to  recover  penalty,  failure  to  present 
in  time  must  be  pleaded. 

Western  Union  Tel.  Co.  v.  Scircle  (Ind.) 


To  compel  telephone  company  to  place  instrum 
office  of  relator,  writ  made  peremptory, 
State  of  Ohio  ex  rel.   Am.   Un.  Tel.  Co. 

Telephone  Co  et  al.  (Ohio) 

State  of  Missouri  ex  rel.  Am.  Un.  Tel.  Co. 
Teleph.  Co.  of  Missouri  (Mo.)  ....     . 
State  of  Nebraska  ex  rel.  Webster  v.   N« 
Teleph.  Co.  (Neb.) 

Application  held  properly  dismissed. 

American  Rapid  Tel.  Co.  v.  Connecticut  ' 
Co.  (Conn.) 

To  compel  removal  of  electric  light  pole  in  i 
relator's  property,  denied. 

People  ex  rel.  McManus  v.  Thompson  (N.  Y 
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Mental  distress.    (See  <*  Damages.*^ 

Motive  of  sender  of  message 

Telegraph  company  has  no  right  to  impugn  so  long 
as  language  proper. 

Western  Union  Tel.  Co.  v.  Ferguson  (Ind.)    .    .    .  266 

Telegraph  company  not  liable  for  special  loss  pertain- 
ing to  secret  purpose  of  the  sender. 

McCoU  ▼.  W.  U.  Tel.  Co.  (N.  Y.)      .  ...  880 

Municipal  control.    (See  '*  Poles  and  wires  in  streeU,*^ 

He^lif^nce.  (See  "  Burden  of  proof"  **  Duty  to  etistomers," 
"  Limiting  liability ,"  **  Poles  and  wires  in  streets,^  and  other 
special  titles.) 

Hotest  subjects  discussed  in. 

Burden  of  proof,  in  actions  against  telegraph  com- 
panies on  account  of  error,  Sec.,  in  transmission,  88 

Contributory  negligence, 807 

Damages 68,  69,  108 

Discrimination, 08, 808 

Duty  of  telegraph  company  to  customers,      ...  79 

Forged  and  fraudulent  telegrams, 846 

Indiana  statute, t    •    •  18 

Inviolability  of  telegrams, 110 

Limiting  liability  by  conditions  in  blanks,     •    t    •  44,  69,  99 

Poles  and  wures  as  property, 880 

Poles  and  wires  in  streets,  duty  to  the  public,     .    .  862 

Post-roads  act ;  obstruction  of  navigation,     ...  181 

Rights  of  addressee  of  telegram, 89 

See  also  "  General  Note," 866 

Nuisance. 

Telegraph  wires,  crossing  a  navigable  stream  so  as  to 
obstruct  navigation,  constitute  a  nuisance. 

Blanchard  v.  W.  U.  Tel.  Co.  (N.  Y.) 178 

Poles  in  streets  do  not  constitute  a  nuisance,  when 
erected  as  permitted  by  statute; 

People  V.  MetropoUtan  Teleph.  Si  TeL  Co.  (N.  T.)  .  604 

And  municipal  authority. 

Oay  V.  Mut.  Un.  T^.  Co.  (Mo.) 488 

Irwin  V.  Great  So.  Teleph.  Co.  (La.) 709 
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OflMhoi 

**  Usual  offioe  hours  **  in  Indiana  penal  statute  i 
such  hours  at  both  the  transnutting  and  reoi 
offices. 

A  teleflrraph  company  has  a  right  to  fix  offioe 
whion  may  vary  at  different  offices ;  and  i 
obliged  to  inform  senders  of  dispatches  of  tb 
erenoe. 

Western  Union  Tel.  Co.  v.  Harding  (Ind.)     • 

Not  necessary  that  each  operator  know  the  he 
closing  at  each  office  on  the  line. 

GiTen  ▼.  W.  U.  TeL  Co.  (U.  8.)    .    •    .    . 


(See  **  IndiatM  gtatuie.*^ 

Complaint  held  sufficient  to  warrant  at  least  n 
damage 

Logan  ▼.  W.  U.  Tel.  Co.  (HI.)  . 


.    •    •    • 


■F^l#e  Mid  wires  •«  prepwtjr> 

Are  real  estate  for  purposes  of  taxation. 

Western  Union  Tel.  Co.  v.  State  (Tenn.)    • 

Are  covered  by  mortgage  of  real  estate. 

New  York,  &c.  Ry.  Co.  v.  W.  U.  Tel.  Co.  0 


Poles  and  wires  in  streets  and  hi^^hway  s.  (See  NoTl 
Duty  of  those  maintaining,  to  the  traveling  public. 

Not  insurers  of  the  safety  of  the  streets,  but  1 
see  that  the  lines  are  properly  construe 
maintained. 

Ward  ▼.  Atlantic  &  Pacific  Tel  Co.  (N.  T. 

Bound  to  remove  wires  when  fallen  into  th 
though  fall  due  to  cause  beyond  their  cont 

Nichols  V.  Minneapolis  (Minn.)      .     .    • 

Breaking  of  pole  held  not  proximate  cause  o 
AUen  V.  AU.  &  Pac.  Tel.  Co.  (N.  Y.)     . 

In  action  for  injury  caused  by  falling  pole, 
of  neighboring  poles  at  the  time  cannot  b 
Western  Union  Tel.  Co.  v.  Levi  (Ind.)  . 
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PAOB. 

Municipal  control  of, 

A  municipal  corporation  has  power  to  regulate  the 
placing  and  maintenance  in  streets. 

Mutual  Union  Tel.  Go  v.  Chicago  (U.S.)    ...    .  OM 

With  the  exercise  of  this  power  courts  will  not  ordi- 
narily interfere. 

Tuttie  V.  Brush  Electric  Illuminating  Co.  (N.  Y.)    •  608 

Western  Union    TeL   Co.  ▼.  Champlain  Electric 
Light  Co.  (Ohio) 882 

Power  does  not  permit  cutting  of  wires  attached  to 
poles  standing  on  private  property,  so  long  as  they 
do  not  interfere  with  travel. 

American  Union  Tel.  v.  Town  of  Harrison  (N.  J.)  •  891 


rights  of  different  maintainert. 

As  between  two  parties  maintaining  electrical  wires 
in  streets,  courts  will  restrain  one  from  so  placing 
or  using  its  wires  as  to  injure  th^  other. 

Western  Union    Tel.   Co.  v.  Champlain  Electric 
Ught  Co.  (Ohio) 

fAghts  of  abutting  oumers.    Street  ute. 

In  streets  to  the  centre  of  which  the  soil  belongs  to 
the  abutting  owner,  the  erection  of  telegraph  poles 
and  wires  imposes  a  new  burden,  for  which  ne  is 
entitled  to  compensation. 

Board  of  Trade  Tel.  Co.  v.  Bamett  (111.)     ....  686 

Contra. 

Pierce  v.  Drew  (Mass.)    : 671 

Telephone  poles  impose  no  new  burden,  even  as  to 
abutting  owner  of  fee  to  the  centre  of  the  street. 

Julia  Building  Assn.  ▼.  Bell  Teleph.  Co.  (Mo.)    .    •  801 

CofUrHy  in  New  York  city,  where  the  city  even  has 
the  fee,  but  for  street  uses  only. 

Metropolitan  Teleph.  and  Tel.  Co.  ▼.  Colwell  Lead 
Co.  (N.  Y.) 668 

In  Louisiana  abutting  owners  have  no  fee  in  the 
streets  ;  and  courts  will  not  direct  the  removal  of 
telephone  poles  which  have  been  erected  in  accord- 
ance with  statute  and  municipal  authority,  and 
with  due  regard  for  public  and  private  convenience. 

Irwin  y.  Great  8o.  Tdeph.  Co.  (La.) 100 
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Blaotrio  light  poles  impose  new  burden,  mnd  abi 
owneni  must  consent  to  and  be  compensftts 
their  erection. 

McLean  ▼.  Brush  Elec.  Light  Go.  (Ohio) 


• 


Ph>per  public  use  and  impose  no  additional  bur 
People  ex  leL  HcBCanus  ▼.  Thompson  (N.  T.) 

As  to  public  lighting  ;  but  as  to  priyatOy  doubU 
Tuttle  ▼.  Brush  Elec.  Lt.  Go.  (N.  Y.)     .     . 

Leirislature  cannot  grant  permission  to  erect  el 
fight  poles,  so  as  to  impair  easement  of  abi 
owner  for  light,  air,  and  free  access  to  his  pre 
without  compensation. 

V.  U.  &  Illuminating  Go.  (N.  T.)    . 


A  railroad  company  may  erect  telegraph  poles 
its  right  of  way,  either  alone  or  in  conjunctio 
a  telegraph  company,  without  further  oompez 
to  the  abutting  owner. 

Prather  v.  W.  U.  Tel.  Co.  (Ind.)    .... 

Western  Union  Tel.  Co.  v.  Rich  (Kan.)     . 


Post-roads  act  of  Conf^ress.    (See  **  Statutes.**     See 
p.  181.) 

Not  violated  by  State  statute  imposing  tax  on  i 
of  telegraph  companieR  for  messages  passiu] 
or  into  other  States. 

Western  Union  Tel.  Co.  v.  Commonwealth  ( 

Covtra. 

Telegraph  Co.  v.  Texan  (U.  S.) 


Violated  by  State  statute,  granting  exclusivi 
leges  to  certain  telegraph  companies. 

Pensacola  Tel.  Co.  v.  W.  U.  Tel.  Co.  (U.  8.) 

Also  by  contract  of  railroad  company  with   te! 
company,  to  same  effect. 

Western  Union  Tel.  Co.  v.  Am.  Un.  Tel.  Co 

••     *'      V.  Burl.  &  S.  W.  : 

(U.S.) 

Western  Union  Tel.  Co.  v.  B.  &  < ).  Tel.  Co 

Not  violated  by  city  charter  imposing  a  licens 
telegraph  companies. 

Western  Union  Tel.  Co.  v.  Richmond  (Va.) 
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PAQB. 

PrvpAjment  of  eluuPi^rfor  trMiwui— ion  of  telegrftat. 

Prerequisite  to  aotion  for  damages  for  failure,  ete., 
to  transmit. 

Macpherson  ▼.  1/7.  U.  TeL  Co.  (N.  Y.)     •     .     .     .  755 

Contra, 

Western  Union  TeL  Co.  ▼.  Meek  (Ind.)     ....  188 

<*     <*   V.  Pells  and  Bay  (Tex.) .     857,  note 


((  •( 


Prerequisite  to  aotion  for  penalty. 

Western  Union  Tel.  Co.  ▼.  Mossier  (Ind.)  •    •    •    •  645 

Prodaetion  of  telei^nuii  mm  eTidenee. 

May  be  oompelled  for  use  in  courts  of  justice; 

Ez  parte  Brown  (Mo.)  816 

Despite  State  statute  forbidding  telegraph  companies 
to  disclose  to  any  but  addressee. 

National  Bank  v.  Nat.  Bank  (W.  Va.) 109 

Woods  ▼.  Miller  (Iowa)     .    .    .    , 824 

Rules  for  obtaining  for  use  before  grand  jury,  laid 
down. 

United  States  V.  Hunter  (U.  S.) 444 


Prozliiiate  e»ase  of  injury. 

Error,  etc.,  in  transmission,  held  not. 

First  Nat  Bank  of  Bamesvllle  ▼.  Tel.  Co.  (Ohio)     .  231 

Lowery  ▼.  W.  U.  Tel.  Co.  (N.  Y.) 168 

Smith  V.  W.  U.  Tel.  Co.  (Ky.) 743 

Breaking  of  telegraph  pole  held  not. 

Allen  V.  Atlantic  «fe  Pac.  Tel.  Co.  (N.  Y.)  .     .    .    .  810 

Ilailroads.    (See  <*  Contract. '') 

Held  not  ^'  public  roads "  under  statute  permitting 
telegraph  companies  to  erect  lines  ''upon  or  over 
public  roads,  streets,  and  highways.'* 

New  York,  &c.  Co.  v.  Central  Union  Tel.  Co.  (N.  Y.)  815 

Hacaiver,  or  addressee*  of  telep^am.    (See  Note,  p.  40.) 

May  recover  against  telegraph  company  for  injury  to 
by  reason  of  error,  delay,  etc.,  in  transmission. 

Aikin  v.  W.  U.  Tel.  Co.  (S.  C.) 121 

Bank  of  California  v.  W.  U.  Tel.  Co.  (CaL)    ...  289 
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Ifarkel  ▼.  W.  U.  TeL  Co.  (Mo.).     .... 

Weftom  Union  T0L  Ck).  v.  Fenton  (Ind.)   . 

"  •«         "     "   V.  Hope(IlL)    •    . 

And  is  not  depriyed  of  his  remedy  by  failure 
tender  to  have  hie  message  repeated,  pursuai 
stipulation  on  the  blank. 

De  La  Orange  ▼.  Southwestern  T^.  Go.  (La.] 
Harris  v.  W.  U.  TeL  Co.  (Pa.) 

Suspecting  error,  chargeable  with  contributor] 
gence,  if  he  fail  to  have  the  message  repeati 
Western  Union  TeL  Co.  ▼.  Neill  (Tex.) 

Oannot  recover  for  mental  suffering. 

Gulf,  ftc.  TeL  Co.  ▼.  L  Levy  (Tez.)    •    .    . 

Cannot  recover  the  statutory  penalty  in  India} 
Western  Union  Tel.  0>.  v.  Beed  (1884)  .    . 

By  statute,  in  Virginia,  **  any  party  aggrieye 
an  action  for  damages. 

Western  Union  Tel.  Co.  ▼.  Reynolds  (Va.) 


aad  RegoUtions.    (See  *' Limiting  liabaiiy.'*) 

Telegraph  and  telephone  companies  may  make 
able  regulations  for  the  management  of  the 
ness. 

Weetern  Union  Tel.  Co.  v.  Reynolds  (Va.) 

They  must  be  reasonable. 

Schwartz  v.  Atl.  &  Pac.  Tel.  Co.  (N.  T.)    • 
Telegraph  Co.  v.  Griswold  (Ohio)      .     .    , 

And  such  reasonable  regulations  must  be  obs4 
their  customers. 

Shepard  v.  Gold  and  Stock  Tel.  Co.  (N.  Y.) 

Certain  held  reasonable  and  others  not. 

Atlantic  &  Pacific  Tel.  Co.  v.  W.  U.  Tel.  C 

Requiring  deposit  to  pay  for  reply  held  reasc 
Western  Union  Tel.  Co.  v.  McGuire  (Ind.) 

Requiring  customer  of  stock  telegraph  < 
to  use  "ticker"  only  in  his  own  busin< 
reasonable. 

Shepard  v.  Qold  Sc  Stock  Tel.  Co.  (N.  Y.) 
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PJlOE. 

Forbidding  improper  language  over  telephone,  held 
reasonable. 

Pugh  V.  City  A;  Suburban  Teleph.  Absu.  (Ohio)  .    .  471 

At  time  and  on  aooount  of  strike  among  em- 
ployees, held  reasonable  to  refuse  to  accept  tele- 
grams unless  marked  **  accepted  subject  to  mailing 
or  other  delay." 

Commonwealth   ex   rel.    Tuller  ▼.    W.   U.  TeL 
Co.  (Pa.)    \ 868,  note. 


Statutes  sat  forth  in  Ibll  or  in  i>ari»  or  eitod. 

United  States.    (See  ' '  Post-roada  od.*') 

Act  of  July  24, 1806 ;  R.  8.  1878-4,  p.  1024,     .     .    .   118,  260 
B.  8.  §  8064 ;  17  Stat.  808,  §  201, 251 

Alabama. 

Acts  1872-8,  No.  86,  No.  27, 190 

Acts  1884-6,  p.  10, 844 

Arkansaa. 

Oantf  s  Dig.  §  67ei 626 

California. 

CiTil  Code,  gg  2162,  2168, 786 

Connectiewt. 

808 

Oeorgia. 

Act  of  Aug.  26, 1872, 88 

lUinoia. 

L.  1849,  p.  188 27 

Rev.  Stat.  1874,  ch.  184, 667 

Indiana, 

Act  of  May  18,  1862  ;  1  G.  A;  EL  611,  612 ;  1  R.  a 

1876,  p.  868  ;  R.  8.  1881,  §4176,    .    .     5, 189, 188,  200,  270, 

277,  297,  442,  647 

L.  1878,  cb.  59;  MiUer's  Code,  866, 800 

Maine. 

Stat.  1880,  ch.  246, 415 

Ma$9acltu8ett$. 

Qen.  Sts.  ch.  64,  §  10, 78 

Pub.  Stat.  ch.  109,    .    .    r    .    •    •        672 

Minnesota. 

Sp.  Laws  1881,  ch.  76, *      764 

iftssouH. 

Rev.  Stats.  g§  879,  880,  898,  pp.  1587, 1588,      ...  429 

"       "      §887, 862,  note. 
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NewJeney, 

Rer.  p.  1174 ;  Punph.  L.  1880,  p.  901.  gS,  .    . 

New  York, 

New  York  City  act  of  1818 ;  L.  1878,  ch.  88 

1879,  ch.  478 

Laws  1848,  oh.  886,  as  aoaended,  81, 178,  815, 4 

Laws  1879,  ch.  518, 

Ohio. 

Act  of  1853§  48;  Bwan  A;  Cntchfleld,  998 

Stat.  §8471 

8.  A;  S.  155 ;  1  S.  &  S.  998,  §46,      .     .     .     . 

8.  A;  a  799  -  771,     .      ...;.... 

R  S.  §  3462,  Am.  1880,  §  8471 

Ftnnatfflnania. 

Act  March  99, 1849, 16  Pardon,  1894|  pL  1, . 

TexcL9, 

Rev.  St.  1879,  art.  634. 

**      **  art.  4665, 

Virginia, 

Acts  1869-70,  p.  188,  §§  69,  76, 

Ckxle  of  1878,  ch.  65,  §  9,  p.  619,     .... 
R.  a  ch.  86,  §  1771,  ftc.;  Am.  L.  1888,  ch.  990 

StIpiiUUoii  in  telegraph  bUak.    (See  "  Ltmieing  liabii 

Becomes  a  binding  contract  when  accepted  1 
sender  by  delivering  a  message  written  there 
transmission. 

Becker  v.  W.  U.  Tel.  Co.  (Neb.)    . 


.     • 


Whether  or  not  a  contract,  is  a  question  for  tli 
Tyler  v.  W.  U.  Tel.  CJo.  (Ind.)    .    . 


.    • 


Sioek  ielep*aph  company. 

Is  a  public  corporation  and  cannot  discriminat 
Friedman  v.  Gold  «fe  Stock  Tel.  Co.  (N.  Y.) 

May  make  reasonable  regulations,  as   that  cuf 
use  reports  only  in  their  own  business. 
Shepanl  v.  GoM  &  Stock  Tel.  Co.  (N.  Y.) 

Storm.    (See  **  Atmospheric  cause") 


Street  use.    (See  **  Poles  and  wires  in  streets,'") 

Not  confined  to  purposes  in  existence  or  con 
tion  when  land  dedicated. 

Julia  Building  Assn.  v.  Bell  Teleph.  Co.  (M 
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PAQB. 

Sunday  eontrmet* 

For  transmission  of  telegram  void. 

Bogers  v.  W.  U.  TeL  Ck>.  (Ind.) 886 

Valid  if  in  work  of  necessity  or  charity  — as  telegram 
announcing  death  of  a  relative. 

Gulf,  Ac.  Co.  ▼.  J.  T.  Levy  (Tex.) 648 

Taxation.    (See  Non,  p.  829.    See  '*  CkmBtittUianal  law.**) 

For  purpose  of,  telegraph  line  is  realty. 

Payment  of  privilege  or  occupation  tax  does  not  re- 
lease from  tax  on  property. 

Western  Union  Tel  Ck>!  ▼.  State  (Tenn.)     ...  826 

In  statute  relating  to, '* telegraph  **  includes   ''tele- 
phone." 

Commonwealth  ▼.  Pennsylvania  Teleph.  Co.  (Pa.)  868,  note. 
Iowa  Union  Telephone  Co.  v.  Board,  Ac.  (Iowa)  800 

Telei^raph  and    telegraph   compaalae.    (See  many  special 

Uties.) 

Trtephoae  aad  teleplume  e<i«paniati. 

^  Telegraph ''  includes  "  telephone.  ** 

Commonwealth  v.  Pennsylvania  Teleph.  Co.  (Pa.)  868,  note. 
Iowa  Union  Teleph.  Co.  v.  Board  (Iowa)  800 

Wisconsin  Teleph.  Co.  v.  Oshkosh  (Wis.)     ^     .     .  687 

Telephone  company  must  serve  all  comers  impartially. 
liOuisviUe  Transfer  Co.  v.  Am.  Dist.  Telephone 
Co.  (Ky.) 806,  note. 

Contract  of  local  with  parent  companv,  for  discrimin- 
ation against  certain  corporations,  held  void. 

State  of  Ohio  ex  rel.  Am.  Un.  Tel.  Co.  et  al.  v.  Bell 

Teleph.  Co.  et  al.  (Ohk>) 290 

State  of  Ohio  ex  reL  Am.  U.  TeL  Co.  et  aL  ▼•  BeU 
Teleph.  Co.  of  Missouri  (Mo.) 804,  note. 

Contra. 

American  Rapid  Telegn4>h  Co.  v.  Connecticut  Tele- 
phone Co.  (Conn.) 800 

Maintenance  of  telephone  poles  not  proper  street  use 
in  New  York  city. 

Metropolitan  Teleph.  Si  Tel.  Co.  v.  Cdwell  Lsad 
Co.  (N.  Y.) •      668 
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Contra  in  St.  Louis ; 

Julia  BttUding  Ama.  v.  Bell  Teleph.  Ck>.  (Mo.)    .     .  W 


And  in  Louisiana. 

Irwin  ▼.  Oreat  So.  Teleph.  Co,  (La.) 


Improper  language  over  telephone  held  properly  for- 
bidden. 

Pugh  V.  City  and  Suburban  Teleph.  Assn.  (Ohk>)  47 

As  to  evidence  of  conversations  over  telephone. 

See  General  Note 86 


Use  of  may  be  condemned  for  telegraph  purposes. 

State,  Trenton,  ftc.  Pros.  v.  Am.  and  Eur.  Com. 

News  Co.  (N.  J.) 


Usupgpaatad  maamgiw.  (See  Note,  p.  44.  See  ^'UmUing 
liabiHty*^  under  which  title  are  cited  many  cases  relating  to 
both  unrepeated  and  half-rate  messages.) 

Stipulation  in  telegraph  blank,  limiting  the  liability  of 
tne  company,  u^ess  the  message  is  repeated  at  an 
additional  expense,  held  reasonable  and  valid; 

Becker  v.  W.  U.  Tel.  Co.  (Neb.)    .  . 

Hart  v.  W.  U.  Tel.  Co.  (Cal.)  .      .  . 

Passmore  v.  W.  U.  Tel.  Co.  (Pa.)  .  . 

Rodpath  V.  W.  U.  Tel.  Co.  (Mass.)  . 

Womack  v.  W.  U.  TeL  Ck).  (Tex.)  . 

Even  though  the  message  was  not  written  on  the 
oompany^s  blank,  the  sender  knowing  its  contents. 


Clement  v.  W.  U.  Tel.  Co.  (Mass.)     .... 
Western  Union  TeL  Co.  v.  Buchanan  (Ind.) . 

Held  unreasonable  and  void. 

lyier  V.  W.  U.  lU.  Co.  (QL) 


